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MEMORANDA. 

Mr.  Justice  Babnes  took  no  part  in  the  decision  of  the  case  of  State 
ex  rel,  Owen  v.  Donald,  reported  in  160  Wis.  21. 

Mr.  Justice  Timlin  took  no  part  in  the  decision  of  the  cases  re- 
ported in  this  volume  on  pages  1-48,  55-70,  86-187,  198-801,  450-459. 
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219,  sec. 
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-  136 
136, 140 
136, 140 

.     134 

-  134 


Statutes  (1898  and  since) — con. 

Bee,  Page. 

042i         ....     188,191 
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087—5,  "  1 
087—9  - 
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087—24  - 
153  - 
164- 
184  - 
210f7 
51.43  - 
236- 
237- 


237a 

339-        - 

494- 

591- 

620  -        -        -        . 

636; 

C36j; 

636—49  - 

684f— 15 

684^—48 

689- 

770&,  sub.  7,  par.  (e) 

771- 

797—1  to  1797—38 

797—14  - 

797—16  - 

797m— 67 

797m— 70 

797m— 80 

797m— 81 

797m— 83 

797m— 84 

809v 


391, 589 

-  391 

-  392 

-  392 

-  390, 392 

-  589 

-  435 
366,  369,  394 

-  170 

-  163, 167 
.      123, 134 

314,315,317,321,322 
314, 315,  317.  322 


317,322 

-  176 

-  618 

-  17 
498, 500 

404, 406,  407 
404,  406 

-  17 
632,  635 
632, 635 

49,  54,  55 

-  215 

-  617 
^     474 

246. 259 

-  246 

-  257 

-  132 
605, C06 

-  606 

-  123 
123,131 
560,  563 
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Statutes  (1898  and  since)— con. 


Sec, 

1811- 

1816- 

1816,  sub.  3       - 

1849, 1852 

1862- 

1922- 

1922-1925 

2024—77*  €t  seq. 

2024— 77fc,  sub.  (7) 

2081- 

2270- 

2271- 

2271,  sub.  (2)  - 

2302- 

2304- 

2316c 


Page. 

-  359, 362 

-  462 
.    292 

•     691, 593 
245, 253-255 

-  615 

-  616 

-  418 
.    418 

-  627, 631 

-  611, 612 
611, 612, 614 

-  326, 613 

-  211 
.     433, 434 

180, 181 


2358 183,186 

2364 186 

2367 5,7 


2394 — 1  et  seq. 
2394—1  to  2394—31 


-  462 

-  372-378, 
531, 549-553 

56, 60 

(1)    -   60 

(3)    56,60 

370-372, 376 

-  372 

-  381. 452 

-  549, 550 

-  550, 553 
451, 452 


2394—1,  sub.   (1)    - 
2394—1.     "     1,  par 
2394—1,      "     1.     " 
2394—3     - 
2394— 3,  sub.  (3)      - 
2394—3  to  2394—31 
2894— 7,  sub.  (2)      - 
2394—8     - 
2394 9     .        -        - 

2394—9,  sub.  ( 3 ) ,  par.  (b)      -      44 

2394—9.      "    (5)     450,452,455,456 

2394—10,    "       3       -        -         42,45 

2394—10,    "       4 

2394—11  - 

2394—19  - 

2394 — 41  - 

2394 — 41,  sub.   (1) 

2394—41,      "     (11) 

2394 — 48  - 

2394—49  - 

2394—49,  sub.  1 


66, 


530, 531 

-  381 
240,  242 

«      68 

-  160 
71,  74, 160 
71,  74, 160 

-  66 

-  160 


I    Statutes  (1898  and  since) — con. 
Sec.  Page. 

2603 408 

2619 -    120 

2^19,  sub.  5       -        -        -     118,120 

2654 52 

2711 479,482 

2771 80,84 

2831-  •  •  482,591,594,595 
2832  -        -        422, 482, 489,  591,  595 

2836a 605 

2858 289,292 

2S58m       ....     422,425 

2864 1,2 

2878 9, 13- 

2894a 408 

2918,  sub.  (7)  -  -  -  -  239 
2919 282,287 

!  2924 ......     422 

2982,  sub.  (8)  -  -  -  640,641 
2983-  -  -  ■  -  325,327 
2984a    ....  325,327 

j3047 607 

3069 421,422 

3069,  sub.  (1)  -  -  364,366 
3069,   "  (2)    ...  486 

3072 101,105 

3205 483,484 

3315 91 

3328 311,312 

3329 485 

3600 347 

3712.  3713    -    -    -    -  347 

3718 344,347 

3825 619,624 

3935,  sub.  (2)  -    -    -  588,589 

4025 598,604 

4068 86,89 

4069 507,624 

4075 524,525 

4141a 16 

4256 19 

4549 457-459 

4587c 532 

4635 362 
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TEXT-BOOKS  CITED. 


13  Am.  &  Eng.  Ency.  of  Law, 

872 574 

Bac.  Abr.  tit.  Highway,  D.      -  324 

Century    Diet    "Idlopathy," 

"Idiopathic"        -       -        -  377 

2  Ck)rp.  Jur.  625     ,  -        -        -  417 

Z  id.  97  et  seq. '       -       -       -  601 

4Cyc.935         -        -        -        -  186 

15  id,  764-767  -  -  -  522 
22  id.  1S2  '-'  '  496 
25  id.  602  -  -  -  -  429 
35  id.  262  -  .  -  -  121 
86  id.  1123,  /  .        .        -        .522 

1  Elliott,  Roads  ft  S.  (3d  ed.) 
S556 322 

27    Bncy.    Britannica    (11th 

6d.)  983       -       -       -       -  248 

2  Ency.  of  PL  ft  Pr.  239, 244    -  596 

3  Farnham,    Waters,    sees. 
889&to889/-        •        -        -328 

Fraser,  Libel,  7-9  and  notes, 

10 574 

16  Halsbury,  Laws  of  Eng- 
land, 113      -        -        •       •  324 

High,  Injunctions,  S  2     -        •  496 

1  Jones,  Mortg.  (6th  ed.)  §  72  58 

2  id.  I  1225  ....  58 
Joyce,  Nuisances,  S  183  -       •  41 

2  Levris's  Sutherland,  Stat 

Ck>nstr.  (2d  ed.)  S|  420,  421  522 

8  McQuillin,  Mun.  C:k>rp.  $  989  429 


Mechem,  Public  Officers, 
§§  855,  856   -        -        -        -    459 

Merrill,  Newspaper  Libel,  58, 
249 574 

Newell,  Defamation,  S.  ft  L. 

239 574 

Newell,  Slander  ft  L.  (3d  ed.) 

p.  461,  §480-        -        -        -     574 

Odgers,  Libel  ft  S.  (Bigelow's 

ed.)  ♦453      ....    574 
Id.  (5th  ed.)  170      .        -        -    573 

Phillips,  Mech.  Liens  (3d  ed.) 
sec  195         -        •        -        -      96 

4  Pomeroy,  Eq.  Jur.  (3d  ed.) 
$  1350 496 

6  id.  §548         -        -        -        -    496 

1  Ruling  Case  Law,  p.  1123     •    501 

Thompson,  Law  of  the  Farm, 
§  349 5 

Townshend,  Slander  ft  L. 
§115,  note  1-        -        -        -    574 

1  Warvelle,  Vendors  (2d  ed.) 
§§418,419    -        -        -        -    515 

Washburn,  Easem.  ft  Serv. 
(3d  ed.)  564         ...    211 

3  Washburn,  Real  Prop.  (6th 
ed.)  §  2385   -        -       •        •    515 

Webster,  Intemat  Diet  "Ob- 
vious"   67 

2  Wood,  Nuisances  (3d  ed.) 

§  617 41 

3  Words  ft  Phrases,  2753         -    518 
6  id.  4896 67 
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IN  MEMORIAM. 


NORMAN  S.  GILSOX. 

On  the  14th  day  of  September,  1915,  Mr.  Maurice  Mc- 
Kenna  of  Fond  du  Lac  addressed  the  court : 

May  it  please  the  Court  :-'The  committee  appointed  by  the  Fond  du 
Lac  County  Bar  Association  for  that  purpose  herewith  present  for 
record  in  this  court  a  brief  memorial  of  the  life  and  services  of  the 
late  Judge  Nobman  S.  Gilso:?,  whose  death  occurred  on  the  21st  day 
of  September,  1914. 

Memorial  o1  the  Fond  du  Lac  County  Bar  Association, 
NoBMAN  S.  GiLsoN  was  bom  in  Middlefield,  Ohio,  March  23,  1839^ 
and  is  a  representative  of  one  of  the  oldest  New  England  families, 
tracing  his  ancestry  to  Joseph  Gilson,  who  about  the  year  1650  ar- 
rived in  the  new  world  from  England.  Among  his  descendants  are 
those  who  participated  in  the  French  and  Indian  War,  the  Revolution- 
ary War,  and  the  War  of  1812.  Daniel  Gilson,  the  grandfather  of  the 
Judge,  was  a  soldier  of  the  Revolution,  and  after  the  attainment  of 
American  independence  established  his  home  in  Ohio,  both  he  and 
his  wife  passing  away  at  Middlefleld  in  that  state.  They  had  a  large 
family,  which  included  Willard  H.  Gilson,  who  was  bom  in  Vermont 
and  was  a  little  lad  of  six  years  at  the  time  of  the  removal  of  the  fam- 
ily to  the  Buckeye  state.  The  family  home  was  established  at  Mid- 
dlefleld in  1817,  and  there  the  boy  was  reared  to  manhood,  having 
such  experience  and  enjoying  such  advantages  as  the  pioneer  condi- 
tions of  the  district  aCTorded.  He  became  a  farmer,  devoting  many 
years  of  his  life  to  tilling  the  soil.  About  1865  he  removed  to  Qar- 
rettsville.  Portage  county,  and  there  his  remaining  days  were  passed^ 
his  death  occurring  in  1889  when  he  was  seventy-eight  years  of  age. 
For  a  number  of  years  he  survived  his  wife,  who  passed  away  in 
1880  at  the  age  of  sixty-three.  She  bore  the  maiden  name  of  Sylvia 
L.  Frisby,  and  was  also  a  native  of  the  Green  Mountain  state.  Her 
parents  were  Luther  and  Lovina  (Garry)  Frisby,  who  were  also  na- 
tives of  Vermont  and  became  early  settlers  of  Mesopotamia,  Ohio» 
where  her  father  followed  farming.  At  a  later  day  they  again  moved 
westward,  settling  this  time  at  Newburg,  Washington  county,  Wis- 
consin, where  Mr.  Frisby  died  when  well  advanced  in  years.  His 
widow  subsequently  removed  to  Milwaukee,  where  her  death  occurred 
when  she  had  reached  the  very  advanced  age  of  ninety-four.  They 
had  several  children,  including  Sylvia  L.,  who  became  the  wife  of 
Willard  H.  Gilson,  and  unto  this  marriage  were  bom  seven  children^ 
the  eldest  of  whom  is  the  subject  of  this  memorial. 
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Judge  GiLSON,  while  spending  his  youthful  days  in  Middlefleld, 
Ohio,  mastered  the  elementary  branches  of  learning  taught  in  the 
public  schools  there.  He  also  became  a  student  in  Farmington  semi- 
nary, and  after  putting  aside  his  text-books  engaged  in  teaching  for 
one  term.  His  early  training  for  life  was  such  as  a  farm  gives.  He 
bek»une  familiar  with  the  'best  methods  of  tilling  the  soil  and  caring 
for  the  crops,  but  a  professional  career  made  an  appeal  to  him  and  he 
determined  to  devote  his  life  to  other  pursuits  than  agriculture.  In 
1860  he  came  to  Wisconsin,  settling  in  West  Bend,  and  while  teaching 
school  there  for  two  terms  he  devoted  his  leisure  hours  to  the  study 
of  law  in  the  office  and  under  the  direction  of  his  uncle,  Leander  F. 
Frisby.  For  a  brief  period,  too,  he  served  as  assistant  postmaster  of 
the  town,  but  all  business  and  personal  considerations  were  put  aside 
after  the  outbreak  of  the  Civil  War  that  he  might  espouse  the  cause 
of  his  country.  He  enlisted  on  the  17th  of  September,  1861,  as  a  pri- 
vate of  Company  D,  Twelfth  Wisconsin  Volunteer  Infantry,  with 
which  he  served  for  two  years.  The  regiment,  which  was  com- 
manded by  Colonel  George  E.  Bryant,  left  Wisconsin  on  January  11, 

1862,  and  the  following  month  was  assigned  to  duty  with  Doubleday's 
brigade  of  the  department  of  Kansas.  Two  months  were  spent  in  ac- 
tive duty  in  Kansas  and  Missouri,  and  in  April,  1862,  the  Twelfth 
Wisconsin  was  then  stationed  at  Fort  Riley  and  other  points  in  Kan- 
sas, until  it  was  transferred  to  the  Army  of  the  Tennessee  and  as- 
signed to  duty  in  the  district  of  Mississippi  under  General  Isaac  F. 
Quimby.  Judge  Gilsox  was  on  detached  service  with  the  staff  of 
General  Robert  B.  Mitchell  from  June,  1862,  until  after  the  battle  of 
Perryville,  when  he  returned  to  his  regiment,  which  later  in  the  year 
was  assigned  to  Ord*s  division  in  the  district  of  West  Tennessee. 
With  the  brigade  under  Colonel  Bryant  he  took  part  in  the  expedition 
to  Coldwater,  Mississippi,  in  April,  1863,  and  participated  in  skir- 
mishes in  Hernando,  at  Perry's  Ferry,  and  other  points.    In  May, 

1863,  Judge  Gilson  was  promoted  to  the  rank  of  sergeant  major  of 
his  regiment.  He  participated  in  the  siege  of  Vicksburg  with  the 
Third  brigade  of  the  Fourth  division.  Sixteenth  army  corps.  Colonel 
Bryant  being  in  command  of  the  brigade  at  the  beginning  of  the 
siege.  Following  the  capitulation  of  Vicksburg  he  took  part  in  the 
siege  and  capture  of  Jackson,  Mississippi,  and  his  splendid  military 
record  won  him  promotion  in  August,  1863,  to  the  rank  of  first  lieu- 
tenant of  Company  H,  Fifty-eighth  U.  S.  Colored  Infantry,  which  was 
formerly  the  Sixth  Mississippi  regiment.  He  was  soon  promoted  to 
adjutant  and  eventually  became  lieutenant  colonel  of  his  regiment. 

As  a  member  of  the  staff  of  General  Davidson  he  was  assigned  to 
duty  as  Judge  advocate  of  the  Natchez  district,  and  in  1865-66  was 
Judge  advocate  for  the  department  of  Mississippi,  serving  on  the 
staffs  of  Major  General  Osterhaus  and  Major  General  Thomas  J. 
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Wood.  Although  his  regiment  was  mustered  out  in  1865  he  was  re- 
tained as  Judge  advocate  for  more  than  a  year  by  direction  of  the 
secretary  of  war  on  account  of  the  trial  by  court-martial  of  Captain 
Frederick  Speed,  who  was  charged  with  criminal  carelessness  in 
OTorloading  the  steaii^er  Sultana  with  paroled  prisoners,  whereby 
1400  of  them  lost  their  lives  when  the  vessel  sank  near  Memphis,  Ten- 
nessee, April  27,  1865.  Colonel  Gilson  represented  the  government 
on  that  occasion,  which  was  the  most  famous  military  trial  held  on 
the  Mississippi  during  the  war.  On  the  12th  of  June,  1866,  he  was 
mustered  out,  and  was  honorably  discharged  at  Vicksburg.  Presi- 
dent Johnson  brevetted  him  colonel  of  the  United  States  volunteers 
"for  efficient  and  meritorious  service,"  and  vrith  the  close  of  his  mili- 
tary duty  he  returned  to  Wisconsin  to  resume  his  Interrupted  prepa- 
ration for  the  bar. 

In  1866-67  Judge  Gilson  was  a  student  in  the  law  school  at  Al- 
bany, New  York,  and  following  his  graduation  in  the  latter  year  was 
admitted  to  the  bar.  In  1868  he  came  to  Fond  du  Lac,  Wisconsin, 
where  he  opened  a  law  office.  No  dreary  novitiate  awaited  hiuL 
He  soon  won'  recognition  as  an  able  and  learned  lawyer  who  was 
faithful  and  conscientious  in  the  preparation  of  his  cases,  and  gained 
a  high  standing  as  an  attorney.  His  clientage  constantly  grew  in 
volume  and  importance  and  he  came  to  be  regarded  as  the  peer  of 
the  ablest  members  practicing  in  the  courts  of  this  district  He  was 
first  called  to  office  in  1874,  when  he  was  elected  city  attorney  of 
Fond  du  Lac,  Wisconsin.  He  filled  the  office  of  district  attorney  of 
Fond  du  Lac  county,  Wisconsin,  for  the  years  1877-78.  In  March, 
1880,  the  Democratic  party  named  him  its  nominee  for  the  position 
of  Judge  of  the  Fourth  Judicial  circuit,  and  he  was  elected  by  a  ma- 
jority of  more  than  8,000.  No  higher  testimonial  of  his  splendid 
Judicial  record  can  be  given  than  the  fact  that  in  1886  he  had  no  op- 
position for  the  office,  nor  again  in  1892.  In  1898  he  declined  to  be- 
come a  candidate  for  another  term  and  retired  from  the  bench  after 
eighteen  years'  service  as  circuit  Judge.  From  the  outset  of  his  pro- 
fessional career  his  record  has  reflected  credit  upon  the  history  of 
the  Wisconsin  bar.  The  zeal  with  which  he  had  devoted  his  energies 
to  his  profession,  the  careful  regard  evinced  for  the  interest  of  his 
client,  and  his  assiduous  and  unrelazing  attention  to  all  the  details 
of  his  cases  brought  him  a  large  business  and  made  him  very  success- 
ful in  its  conduct.  His  arguments  have  elicited  warm  commenda- 
tion, not  only  from  his  associates  at  the  bar  but  also  from  the  bench. 
He  was  recognized  as  an  able  writer  and  his  briefs  show  wide  re^ 
search,  careful  thought,  and  the  best  and  strongest  reasons  that  could 
be  urged  for  his  contention. 

Judge  GiLsoN  had  great  respect  for  the  dignity  of  Judicial  place  and 
power,  and  no  man  ever  presided  in  a  court  with  more  respect  for  his 


Digitized  by 


Google 


xxxvi  IN  MEMOEIAM.  [161 

Norman  S.  Oilson. 

envlroDment.  As  a  result  of  that  personal  characteristic  the  proceed- 
ings were  always  orderly  upon  the  part  of  every  one — audience,  bar^ 
and  the  officers,  from  the  highest  to  the  lowest.  His  opinions  are 
fine  specimens  of  judicial  thought,  always  clear,  logical,  and  as  brief 
as  the  character  of  the  case  would  permit.  He  never  enlarged  be^ 
yond  the  necessity  of  legal  thought  in  order  to  indulge  in  the  drapery 
of  literature.  His  mind,  during  the  entire  period  of  his  course  at 
the  bar  and  on  the  bench,  has  been  directed  in  the  line  of  his  profes- 
sion and  his  duty. 

In  1899  Judge  Gilson  was  appointed  a  member  of  the  Wisconsin  tax 
commission,  and  served  in  that  capacity  from  the  latter  part  of  that 
year  until  the  1st  of  May,  1911,  when  he  resigned.  He  was  chairman, 
of  the  commission  from  December,  1899,  to  the  time  of  his  resigna- 
tion. His  Judicial  training  and  experience  proved  of  much  benefit  ii» 
settling  many  vexed  questions  before  that  commission,  and  again  he- 
made  an  unassailable  official  record. 

On  the  17th  day  of  October,  1905,  Judge  Gilson  was  married  to  Misa 
Laura  B.  Conklin,  a  daughter  of  Lanty  Conklin  and  Maryette  (Bris- 
tol) Conklin,  who  survives  him.  Judge  Gilson's  membership  rela- 
tions extend  to  Fidelity  Lodge  No.  19,  K.  P.  He  was  also  a  member 
of  the  Grand  Army  of  the  Republic,  the  Loyal  Legion,  and  the  So- 
ciety of  the  Army  of  the  Tennessee,  and  thus  maintained  his  deep 
interest  in  and  pleasant  relations  with  his  old  army  comrades.  In 
every  relation  of  life  he  has  measured  up  to  the  highest  standards  of 
citizenship  and  manhood.  A  broad  and  liberal-minded  man,  his  en- 
tire life  was  devoted  to  the  best  interests  of  his  fellow  townsmen,  in- 
dividually and  collectively.  His  activities  have  indeed  been  a  serv- 
iceable element  in  the  world's  work,  and,  while  he  never  courted  pub- 
licity, the  simple  weight  of  his  character  and  ability  has  carried  him 
into  important  relations. 

After  a  very  brief  illness  he  died  at  his  home  in  Fond  du  Lac,  Wis- 
consin, on  the  21st  day  of  September,  1914. 

Judge  N.  S.  Gilson  occupies  an  enviable  niche  in  the  honorable  gal- 
axy of  distinguished  lawyers  who  from  time  to  time  have  graced  the- 
judicial  bench  presiding  over  the  circuit  courts  of  the  state  of  Wis- 
consin. 

Your  committee  recommend  that  the  foregoing  memorial  be  adopted 
and  spread  on  the  records  of  our  association;  and  the  president  of 
our  association  be  directed,  as  soon  as  practicable,  to  ask  to  have  the 
same  spread  on  the  records  of  the  supreme  court  of  the  state  of  Wis- 
sin;  and  that  a  copy  of  the  same  be  forwarded  to  the  family  of  the 
deceased. 

Dated  May  3,  1915.         Maurice  McKenna,         F.  F.  Duffy, 

C.  A.  Fowler,  P.  H.  Martin, 
J.  M.  Gooding,                  H.  B.  Swett, 

D.  D.  Sutherland.  Committee. 
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Mr.  Justice  Siebeokeb,  on  behalf  of  the  court,  responded : 

The  death  of  Judge  Gilson  brings  to  our  attention  the  conditions  of 
the  pioneer  days  embraced  in  the  period  spanned  by  his  life.  The 
memorial  sets  forth  incidents  of  his  life  in  the  pioneer  times  of  Ohio, 
where  he  sought  the  training  afforded  by  the  primitive  schools  of  his 
rural  community,  as  well  as  his  advancement  to  the  position  of 
teacher  in  his  native  state  and  in  this  his  adopted  state.  He  was  in 
youth  attracted  to  the  study  of  the  law  and  chose  the  legal  profession 
as  his  life  work.  To  this  end  he  pursued  its  studies,  from  the  time 
he  settled  in  Wisconsin,  in  the  accustomed  way,  by  devoting  aU  his 
available  time  to  the  perusal  of  standard  works  on  the  law  in  the  of- 
fice of  a  practicing  lawyer.  But  the  pursuit  of  his  legal  duties  was 
not  to  continue  without  interruption.  At  the  outbreak  of  the  Civil 
War  he  enlisted  as  a  private  in  the  Union  army.  His  faithful  service 
and  his  abilities  in  military  affairs  were  soon  recognized  by  his  su- 
periors and  led  to  his  promotion  step  by  step  until  he  became  a  com- 
manding officer  of  his  regiment  After  his  active  service  in  the  field 
he  was  retained  as  Judge  advocate,  although  his  regiment  was  mus- 
tered out  of  the  service.  I  recall  the  comments  of  the  late  Colonel 
George  E.  Bryant,  who  commanded  Judge  Gilson's  regiment,  stating 
that  he  was  a  brave  soldier  and  an  accomplished  officer,  whose  loyalty 
and  proficiency  won  for  him  the  admiration  and  respect  of  the  men  in 
the  ranks  and  his  superiors  in  command. 

In  so  far  as  I  met  Judge  Gilson  in  the  later  years  of  his  life,  I  ob- 
served that  he  cherished  fond  recollections  of  his  army  service.  He 
always  retained  a  deep  interest  in  and  a  loyal  devotion  to  the  cause 
for  which  he  fought  and  believed  its  success  promoted  the  best  inter- 
ests of  his  country  and  its  people. 

His  determination  to  adhere  to  his  chosen  career  of  a  lawyer  in- 
duced him,  at  the  conclusion  of  his  military  service,  to  promptly  re- 
sume his  legal  studies  at  the  Albany  Law  School,  which  was  followed 
by  his  entry  upon  the  practice  of  the  law  in  the  city  of  Fond  du  Lac, 
where  he  made  his  home  to  the  end  of  his  life.  He  was  soon  looked 
upon  as  an  able  lawyer  and  a  good  citizen  by  the  people  of  his  com- 
munity and  state  and  they  chose  him  to  serve  them  in  the  responsible 
positions  of  city  attorney,  judge  of  the  circuit  court,  and  state  tax 
commissioner.  As  a  lawyer  he  displayed  a  comprehensive  and  ac- 
curate learning  in  the  law  and  a  faithful  and  conscientious  devotion 
to  its  administration.  In  the  trial  of  cases  he  acquired  distinction 
for  his  painstaking  preparation  of  briefs  covering  the  law  controlling 
the  rights  of  his  clients  and  the  presentation  of  the  essential  facts  in- 
volved in  the  controversy.  His  attributes  and  tenor  of  life  inspired 
respect  and  confidence  in  his  integrity  and  ability  and  prompted  the 
people  of  the  judicial  circuit  to  intrust  to  him  the  function  of  admin- 
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isteriDg  the  law  as  their  circuit  Judge.  His  fitness  and  success  in  dis- 
charging this  important  public  duty  became  so  clearly  and  favorably 
known  throughout  tire  circuit  that  his  eminent  service  in  this  office 
was  continued  until  he  voluntarily  retired  at  the  end  of  eighteen 
years. 

Judge  Gilson 's  labors  as  a  circuit  judge  embraced  a  period  of  Judi- 
cial history  of  the  state  wherein  many  controversies  concerning  the 
manifold  rights  of  large  industrial  and  commercial  enterprises  re- 
quired readjustment  and  settlement  in  their  extensive  development 
under  new  conditions.  He  performed  well  his  task  in  laying  the 
foundation  of  the  legal  structure  in  this  field  of  Jurisprudence,  and 
the  fruit  of  this  service  will  remain  an  enduring  testimonial  to  his 
ability,  his  character,  and  his  high  legal  attainments. 

In  personal  characteristics  Judge  Gilson  had  none  of  the  attributes 
that  lead  men  to  seek  a  public  display  of  their  personal  aftairs.  In 
disposition  and  manner  he  was  reticent  and  retiring.  His  active  so- 
cial Intercourse  was  restricted  to  the  circle  of  his  immediate  neigh- 
bors and  close  personal  friends.  This  trait  of  his  character  did  not, 
however,  measure  his  interest  in  the  welfare  of  his  community  and 
the  people  of  his  state.  His  manner  of  life  did  not  fail  to  convey  to 
his  neighbors  and  associates  the  fact  that  he  had  an  active  interest 
and  desire  that  favored  all  honorable  means  tending  to  promote  their 
prosperity,  though  he  did  not  give  expression  to  these  sentiment? 
through  public  discussion  or  extended  verbal  utterances.  His  in- 
fluence was  felt  in  the  community  through  the  silent  forces  of  his 
personality.  By  these  characteristics  the  people  learned  to  know  and 
Judge  him  and  found  him  worthy  of  their  confidence  and  trust.  The 
legacy  of  his  life  has  fully  Justified  their  Judgment.  At  the  conclu- 
sion of  his  Judicial  life  he  continued  his  public  career  as  a  member 
of  the  tax  commission  of  the  state.  In  this  position  his  legal  train- 
ing and  fidelity  to  public  trusts  eminently  qualified  him  to  undertake 
the  discharge  of  the  important  state  duties  connected  with  this  newly 
created  office.  His  extensive  experience  in  the  affairs  of  life  and  his 
well  known  rectitude  of  Judgment  in  dealing  with  complex  problems 
arising  in  the  affairs  6t  men  were  of  great  aid  in  properly  initiating 
the  work  for  the  solution  of  the  tax  problems  of  the  state.  The  rec- 
ord of  successful  achievements  of  this  commission  during  his  twelve 
years  of  service  shows  that  he  maintained  that  high  standard  of  faith- 
ful public  service  which  had  characterized  his  life  in  his  careers  of  a 
soldier  and  a  judge. 

Judge  Gilson's  death  brings  to  mind,  as  we  recall  the  events  of  the 
early  history  of  the  state,  that  the  ranks  of  the  pioneer  settlers  are 
being  reduced  to  but  a  few  in  number.  But  the  measure  of  their 
achievements  must  assuredly  awaken  in  the  hearts  of  these  survivors 
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the  feeling  of  satisfaction  and  cprnfort  that  the  fruit  of  their  lives  has 
bailt  up  a  commonwealth  which  occupies  an  honorable  position  in  the 
sisterhood  of  states  and  has  bestowed  a  beneficent  legacy  upon  their 
posterity.  Judge  Gilsox  will  be  remembered  as  one  of  these  who  was 
a  distinguished  patriot,  an  upright  Judge,  and  a  good  citizen  in  this 
noble  work. 

PLINY  NORCEOSS. 

Mr.  John  M.  Whitehead  of  Janesville  then  addressed  the 

court  : 

May  it  please  the  Court:— The  Rock  County  Bar  Association  ap- 
pointed a  committee  to  prepare  and  present  to  your  honors  a  me- 
morial to  the  late  Captain  Pliny  Norcboss,  who  was  accidentally 
drowned  in  the  mill  race  at  Janesville,  Sunday,  July  11,  1915.  In  be- 
half of  the  committee  I  present  the  following  and  ask  that  it  be  made 
a  part  of  the  permanent  records  of  the  court: 

Memorial  of  the  Rock  County  Bar  Association, 

< 

Plixy  Norcross  was  bom  in  the  town  of  Templeton,  Worcester 
county,  Massachusetts,  November  16,  1838.  His  father  was  Franklin 
Norcross,  a  fanner  and  lumberman,  and  his  mother  Lydia  Powers^ 
both  of  Puritan  stock.  The  family  came  to  Wisconsin  and  settled  at 
La  Grange,  Walworth  county,  in  1852.  The  father  died  in  1875,  the 
mother  in  1892. 

Pliny  attended  Milton  Academy  for  two  years  and  then  entered  the 
State  University.  His  student  days  were  abruptly  ended  the  follow- 
ing spring  by  the  outbreak  of  the  Civil  War.  He  enlisted  April  16, 
1861,  in  Company  K  of  the  First  Wisconsin  Infantry,  under  Captain 
Lucius  Fairchild,  the  first  University  student  to  respond  to  the  call 
for  volunteers.  Then  he  served  three  years  as  captain  of  Company  K 
of  the  Thirteenth  Wisconsin  Infantry.  Two  of  his  brothers  served 
with  him,  one  dying  at  the  front. 

Captain  Norcross  married  Phoebe  A.  Poole  of  Rock  county  on  Janu- 
ary 4,  1865.  They  had  four  children,  Frederic  F.,  John  V.,  Elizabeth 
L.,  and  Edward  P.  Mrs.  Norcross  died  in  1900.  The  two  older  sons 
and  the  husband  of  the  daughter,  George  A.  Mason,  are  lawyers;  the 
youngest  son  is  a  physician.    All  reside  in  Chicago. 

Later  Captain  Norcross  married  Mrs.  Frances  Spaulding  Reding- 
ton  of  Troy,  Pennsylvania,  who  survives  him.    There  are  also  several  • 
grandchildren  and  two  sisters. 

After  the  war  Captain  Norcross  engaged  in  the  practice  of  law  in 
Janesville,  and  was  for  some  time  the  partner  of  the  late  Judge  John 
R.  Bennett,  then  for  a  short  time  of  the  late  Hon.  A.  A.  Jackson,  and 
for  a  number  of  years  of  the  late  Judge  B.  F.  Dunwiddie.    Impaired 


Digitized  by 


Google 


IN  MEMOEIAM.  [161 


Pliny  Norcrosa. 


health  led  him  to  retire  from  practice  over  thirty  years  ago  and  engage 
in  commercial  pursuits,  and  with  the  change  came  a  return  of  physical 
energy.  He  erected  the  first  electric  light  plant  in  JanesTille  and  one 
of  the  first  in  the  state.  He  had  also  an  interest  in  a  fiour  and  feed 
mill  and  a  shoe  factory.  He  was  part  owner  of  the  Janesville  water 
power  and  he  owned  and  developed  the  power  at  Indian  Ford.  A  few 
years  ago  he  sold  his  principal  interests  in  Janesville  and  thereafter 
took  life  more  comfortably,  spending  his  winters  in  Florida. 

Captain  Noboboss  twice  served  as  mayor  of  Janesville.  He  was  a 
member  of  the  state  legislatures  of  1867,  1885,  1905,  and  1907.  He 
was  department  commander  of  the  Grand  Army  of  the  Republic  in 
1904-5.  Governor  Davidson  named  him  as  a  member  of  the  board  of 
University  regents. 

The  professional  career  of  Captain  Noboboss  ended  before  any  of 
the  committee  entered  upon  the  practice  and  before  any  of  your 
honors  had  come  upon  this  bench;  but  we  of  the  committee  have 
known  him  and  enjoyed  his  friendship,  and  such  was  his  promi- 
nence in  the  state  that  he  was  doubtless  well  known  to  all  of  your 
honors.  In  his  time  he  was  a  busy  lawyer.  He  was  city  attorney 
of  Janesville  and  district  attorney  of  Rock  county.  He  built  up  a 
lucrative  professional  business,  and  had  such  success  in  his  com- 
mercial enterprises  that  when  he  retired  from  business  he  had  ample 
means  for  his  declining  years. 

His  contemporaries  of  the  Rock  county  bar,  of  whom  a  few  are 
still  in  practice,  attribute  to  him  unusual  qualities  as  an  advocate. 
His  early  life,  the  normal  period  of  preparation  for  a  professional 
career,  was  broken  up  by  his  service  in  the  army,  and  it  is  said  that 
he  never  acquired  the  habits  of  a  close  student;  but  his  natural 
gifts  as  an  orator,  his  keen  business  Judgment,  his  intellectual  ac- 
tivity, his  sound  integrity,  and  above  all  his  tireless  Industry,  were 
such  that  he  was  able  to  succeed  where  even  better  read  lawyers 
failed.  His  career  at  the  bar  was  useful  and  honorable.  It  is  un- 
derstood that  he  declined  two  attractive  professional  opportunities 
to  leave  Janesville,  one  to  become  a  United  States  territorial  Judge 
in  the  West  and  another  to  become  a  partner  in  a  Milwaukee  law 
firm. 

Captain  Noboboss  had  a  vrinning  personality.  Young  men  were 
drawn  to  him.  He  was  extremely  fortunate  in  his  family  life;  both 
marriages  were  most  felicitous.  When  financial  difliculties  in  busi- 
ness harassed  him,  he  always  found  a  shelter  in  his  home  and  a  source 
of  unfailing  comfort  and  cheer  in  his  wife  and  children. 

In  the  legislature  Captain  Noboboss  was  a  recognized  leader.  He 
was  faithful  in  attendance  and  kept  himself  so  well  informed  as  to 
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pending  legislation  that  he  was  always  ready  for  and  equal  to  any 
emergency  of  debate  upon  the  floor  or  in  committee. 

Captain  Norcboss  was  public  spirited  and  alert  to  promote  everF 
interest  of  his  city,  county,  state,  and  country.  In  politics  always  an 
active  Republican,  his  zeal  for  his  party  prompted  him,  without  wait- 
ing to  be  solicited,  to  offer  his  services  as  a  speaker  and  to  make  lib* 
eral  gifts  in  support  of  party  campaigns.  While  department  com- 
mander he  attended  campflres  and  reunions  all  over  the  state  and 
spread  good  cheer  far  and  wide  among  his  old  comrades.  He  often 
attended  the  national  encampment.  He  had  a  wide  acquaintance- 
among  public  men  vrithin  and  without  the  state  and  was  intimate 
with  many  who  were  recognized  as  the  leaders  of  their  day. 

We  have  spoken  of  Captain  Nobcross  rather  as  a  man,  as  a  citizen^ 
and  as  a  public  leader  than  as  a  member  of  the  bar.  He  was  deVoted 
to  his  profession  while  he  followed  it.  That  he  had  to  give  it  up  waa 
a  source  of  constant  regret. 

Captain  Norcboss  was  reared  in  the  faith  of  the  Congregational 
church,  and  died  in  the  membership  of  the  First  Congregational 
Church  of  Janesville.  A  vast  concourse  of  citizens  attended  his  fu- 
neral in  the  church.  The  local  post  of  the  Grand  Army  of  the  Repub- 
lic had  the  services  in  charge.  The  casket  was  draped  in  the  flag  of 
the  Union.  Rev.  David  Beaton,  a  former  pastor  and  warm  personal 
friend,  spoke  of  him  as  a  man  of  large  and  varied  interests  throughout 
his  entire  life.  In  his  youth  he  left  his  studies  to  be  a  soldier  in  the 
army  of  the  republic.  He  was  an  efficient  commanding  officer.  He 
was  an  industrious  and  useful  lawyer.  He  held  public  office,  both 
local  and  state,  always  with  distinction.  He  was  a  successful  manu- 
facturer. In  all  these  useful  activities  he  merited  and  received  the 
esteem  and  commendation  of  the  people. 

John  M.  Whitehead, 
Malcolm  O.  Mouat, 

F.  C.  BUBPEE, 

Committee. 

On  behalf  of  the  court,  Mr.  Justice  Siebeckee  responded  r 
The  memorial  fittingly  expresses  deserving  tributes  to  the  mem- 
ory of  Captain  Nobcboss.  My  personal  acquaintance  with  Captaiui 
NoBCBoss  dates  from  the  time  he  served  as  a  member  of  the  legisla- 
ture in  1905  and  in  1907.  I  then  learned  to  know  him  as  a  man  of 
winning  personality  who  attracted  men  by  his  friendly  social  inter- 
course and  the  spirit  of  good  fellowship.  In  his  intercourse  with 
others  he  manifested  a  wide  interest  in  current  events  and  the  public 
problems  of  his  day.    His  mental  activity  impelled  him  to  participate 
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in  the  affairs  of  life  to  the  end  of  his  years.  He  was  a  man  of  marked 
intellectual  abilities  and  a  will  power  which  enabled  him  to  carry  out 
his  plans  and  purposes  from  the  time  he  applied  himself  to  obtain  an 
education  and  become  admitted  to  membership  in  the  legal  profession 
to  the  end  of  his  actiTe  business  life.  These  characteristics  were  the 
foundations  of  his  successful  business  career  after  impaired  health 
compelled  him  to  retire  from  the  practice  of  the  law. 

Captain  Nobcboss  had  a  deep  and  friendly  interest  in  the  State 
University  and  gave  to  it  his  time  and  attention  by  devoted  and  efD- 
cient  service  when  called  to  the  position  of  regent  during  the  latter 
years  of  his  life. 

His  patriotism  to  country  found  expression  in  his  military  service 
during  the  Civil  War.  He  enlisted  as  a  private  at  its  beginning,  and 
his  meritorious  service  caused  him  to  be  soon  promoted  to  the  posi- 
tion of  captain  of  his  company,  of  which  he  remained  in  command 
until  he  retired  from  the  service  at  the  expiration  of  three  years. 
Upon  his  retirement  from  military  service  he  gave  his  attention  to 
the  study  and  practice  of  the  law.  He  displayed  high  talents  as  an 
orator  in  his  presentation  of  cases  to  juries  and  in  his  public  speeches.' 
His  associates  in  professional  life  esteemed  him  highly  for  his  integ- 
rity, his  industry,  and  his  abilities  in  the  competent  management  of 
business  affairs. 

The  strain  of  his  professional  service,  however,  overtaxed  his  phys- 
ical powers  and  compelled  him,  when  he  arrived  at  the  meridian  of 
his  years,  to  engage  in  an  occupation  less  confining  than  the  labors 
of  a  lawyer.  Under  these  conditions  he  engaged  in  business  pursuits 
and  enjoyed  a  consequent  improvement  of  health  and  a  success  in  his 
business  enterprises  up  to  the  time  of  retirement,  several  years  be- 
fore his  demise.  In  business  affairs  he  evinced  a  keen  intelligence, 
a  provident  management,  and  sound  Judgment,  the  fruits  whereof 
provided  him  and  his  family  with  abundant  means  to  supply  their 
needs  in  declining  years. 

Captain  Nobcross  was  in  the  full  sense  a  man  upon  whom  the  peo- 
ple relied  to  conduct  their  public  affairs.  This  characteristic  of  him 
is  shown  by  their  repeated  demand  on  him  to  hold  positions  of  public 
trust.  He  held  the  offices  of  city  and  district  attorney;  he  was  twice 
their  city  mayor;  four  times  a  state  legislator;  and  for  one  term  a' 
member  of  the  board  of  University  regents.  His  public  service  was 
characterized  by  faithful  attendance  to  duty,  promotion  of  the  public 
interests,  and  an  industrious  labor  to  acquire  the  necessary  informa- 
tion for  an  intelligent  discharge  of  his  public  functions.  His  success 
in  this  respect  gained  for  him  the  commendation  of  a  wide  circle  of 
men  throughout  the  state. 

Captain  Nobcross  has  departed  this  life,  but  he  leaves  to  his  fam- 
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ily,  his  friends,  and  to  the  community  and  the  state  a  personal  history 
exemplifying  a  manly,  useful,  and  upright  life  in  the  service  of  what 
he  believed  would  promote  the  happiness  and  welfare  of  his  kindred, 
his  neighbors,  and  the  people  generally.  His  record  is  one  that  left 
no  duties  unperformed  and  shows  that  he  battled  to  the  end  to  fulfil 
his  ideals  of  a  good  husband  and  father  and  of  a  faithful  and  loyal 
citizen. 


CHARLES  HENRY  LEE  and  ELBERT  O.  HAND. 

Mr.  John  13.  Simmons  of  Racine  then  presented  the  fol- 
lowing 

Memorials  of  the  Rticine  County  Bar  Association, 

Chables  Henry  Lee  was  bom  at  Racine,  Wisconsin,  on  August  2, 
1847,  and  there  he  passed  away  on  September  8,  1914,  after  a  resi- 
dence of  sixty-seven  years. 

His  father,  Alanson  Henry  Lee,  was  a  native  of  Connecticut,  and 
his  mother,  Permelia  A.  Gaylord,  of  New  York.  His  grandfather  was 
Brewster  Lee,  a  descendant  of  Elder  Brewster  of  the  Mayflower  and 
of  a  family  of  Lees  which  had  been  domiciled  in  New  England  for 
near  two  centuries  when  Alanson,  at  the  age  of  twenty,  left  the  paren- 
tal roof  to  begin  the  westward  pilgrimage  which  brought  himself  and 
bis  young  bride  to  Racine  in  the  year  1840. 

Here  Mr.  Lee's  father,  with  a  partner,  John  Dickson,  engaged  in 
trade,  and  for  nearly  twenty  years  the  firm  held  the  leading  place 
among  the  city's  merchants.  Alanson  Lee  died,  however.  Just  at  the 
outbreak  of  the  Civil  War,  when  the  business  of  the  country  was  still 
suffering  from  a  recent  financial  crisis,  and  the  youthful  Charles  H. 
Lee  was  thrown  practically  upon  his  own  resources. 

Nominally  his  education  was  obtained  in  the  public  schools  of  Ra- 
cine, then  headed,  it  should  be  noted,  by  the  well  known  educator. 
Colonel  John  G.  McMynn.  but  in  fact  his  whole  life  was  a  period  of 
self-education  through  reading,  observation,  and  reflection,  and  his 
mind  became  a  storehouse  of  information  and  wisdom  from  which  he 
drew  at  will. 

Having  early  chosen  the  law  for  his  profession,  he  entered  upon  its 
study  in  the  office  of  C.  W.  Bennett,  a  local  attorney  of  Racine,  going 
later  to  the  well  known  firm  of  Fuller  &  Dyer.  Possibly  as  the  result 
of  the  extensive  practice  which  the  law  student  of  that  day  enjoyed 
in  the  art  of  writing,  he  became  and  remained  to  the  end  of  his  life 
an  exceptionally  fine  penman.  Later  he  entered  the  Albany  Law 
School,  whence  he  graduated  in  1869.  Returning  to  Racine  he  con- 
nected himself  for  two  years  with  Fuller  &  Dyer  as  office  manager. 
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During  these  years  of  his  early  training  the  Racine  bar  was  excep- 
tionally strong,  and  Mr.  Lee  enjoyed  the  inestimable  privilege  of  as- 
sociation with  some  of  the  best  legal  minds  and  brightest  intellects  of 
that  day. 

In  1871  he  formed  a  copartnership  with  the  late  John  T.  Fish  under 
the  firm  name  of  Fish  &  Lee,  which  continued  until  1878  and  met 
with  deserved  success.  It  has  been  related  by  him  that  the  only 
stipulation  the  partners  made  between  themselves  at  the  beginning 
was  this:  that  no  client  who  came  to  them  should  be  denied  legal  as- 
sistance because  he  had  not  the  wherewithal  to  pay. 

As  a  lawyer  Mr.  Lee  was  scrupulously  careful,  painstaking,  and 
thorough,  and  neat,  orderly,  and  systematic  in  his  habits;  in  short,  a 
consummately  skilful  and  expert  workman.  Invariably  he  displayed 
a  keen  and  almost  intuitive  grasp  of  the  legal  principles  applicable 
to  the  matter  in  hand,  and  whether  inditing  letters  or  legal  documents 
never  failed  to  express  in  concise,  clear,  and  correct  English  the  ex- 
act meaning  he  meant  to  convey.  It  is  claimed  that  no  pleading 
drawn  by  him  was  ever  successfully  challenged  by  demurrer.  As  a 
counselor  he  was  able,  wise,  and  eminently  safe  and  trustworthy. 

In  1878  he  gave  up  his  partnership  with  Mr.  Fish  to  become  general 
counsel  for  the  J.  I.  Case  Threshing  Machine  Company,  in  which  posi- 
tion he  continued  until  1897,  contributing  no  small  share  to  that  com- 
.  pany's  success.  In  the  latter  year  he  went  abroad  for  the  company, 
visiting  most  of  the  European  countries,  and  on  his  return  retired 
to  devote  his  remaining  years  mainly  to  the  care  of  estates  and  other 
business  of  a  fiduciary  nature;  and  no  man  ever  attained  and  held  in 
greater  ^degree  or  more  deservedly  the  confidence  of  his  clientage, 
which  was  of  the  very  highest  character  and  imposed  upon  him  heavy 
and  exacting  responsibilities. 

On  August  25,  1881,  Mr.  Lee  was  united  in  marriage  to  Emily  A. 
Kelley,  daughter  of  James  H.  Kelley,  a  prominent  lumber  merchant 
of  Racine.  This  union  proved  a  happy  one,  and  their  companionship 
for  a  third  of  a  century  illustrated  the  ideal  marriage  which  results 
from  mutual  love  and  respect  coupled  with  congenial  tastes  and  dis- 
positions. 

As  a  citizen  Mr.  Lee  served  his  community  in  many  ways.  He  was 
district  attorney  in  1873-74;  was  for  more  than  twenty  years  a  trustee 
and  treasurer  of  Taylor  Orphan  Asylum;  was  chiefly  instrumental  in 
securing  Racine's  public  library,  and  served  as  president  of  the  li- 
brary board  from  its  founding  in  1896  until  his  death;  and  was  promi- 
nent in  helping  to  create  and  maintain  Racine's  efficient  Central  As- 
sociation, the  North  Side  Boy's  Club,  and  other  benevolent  organiza- 
tions. 

In  1898  he  was  appointed  by  Judge  Seaman  a  referee  in  bankruptcy 
and  he  fetill  held  that  office  at  the  time  of  his  death.    The  appoint- 
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ment  came  to  him  unsolicited,  and  was  accepted  mainly  because  it 
enabled  him  to  keep  in  touch  with  the  younger  members  of  the  bar 
and  with  one  form  of  active  professional  work.  His  administration 
of  the  ofBce  was  marked  by  uncompromising  integrity,  judicial  fair- 
ness, and  sound  common  sense,  and  won  general  commendation. 

Politically  he  was  known  as  a  Democrat,  but  his  was  a  partisanship 
which  left  wide  scope  for  independent  judgment  and  action,  and  if  he 
thought  his  party  wrong  at  any  time  upon  a  vital  issue,  as  happened 
in  the  free  silver  campaign,  he  felt  free  to  oppose  it.  He  was  simple 
in  his  tastes  and  refined  in  his  pleasures.  Toward  religion  his  mind 
was  open  and  receptive,  and,  as  toward  charity,  his  support  was 
steady  and  active.  To  thorough  learning  in  his  profession  he  added 
the  graces  of  a  varied  and  generous  scholarship.  He  was  an  excel- 
lent conversationalist  and  delighted  in  the  society  of  the  cultured 
and  witty.  Toward  younger  lawyers  he  was  unfailingly,  kind,  pa- 
tient, and  helpful. 

This  tribute  from  the  board  of  directors  of  the  Manufacturers'  Na- 
tional Bank  of  Racine,  of  which  he  was  a  member,  well  portrays  his 
character: 

•*He  wore  the  ermine  of  a  noble  nature  with  courtly  grace  and  dig- 
nified simplicity,  and  held  converse  with  the  wise  and  good  of  all  ages 
in  the  congenial  companionship  of  great  souls  who  live  again  in  the 
manifold  volumes  of  his  library.  The  purity  of  his  life  and  the  integ- 
rity with  which  he  discharged  every  duty  and  trust  enshrine  his  mem- 
ory in  each  and  every  heart." 

A  lawyer  of  the  old  school  in  the  best  sense  of  that  term,  a  high- 
minded  and  cultured  gentleman,  a  justly  honored  and  most  useful 
citizen,  an  able  financier  and  a  trusted  counselor  and  steward,  we 
commend  his  character  and  ideals  to  those  younger  men  who  in  this 
generation  are  striving  to  sustain  the  traditions  and  carry  on  the 
work  of  our  illustrious  profession. 

John  B.  Simmons, 
D.  H.  Flett, 

MaBTIX  J.  GiLLEN, 

Committee. 

Judge  Elbebt  O.  Hand,  who  died  on  the  19th  day  of  June,  1915,  at 
the  extreme  age  of  eighty-four  years,  was  bom  in  New  Lebanon,  Co- 
lumbia county.  New  York,  November  29,  1830,  and  was  descended 
from  English  ancestors  on  both  sides  of  the  family.  Both  of  his 
grandparents  were  natives  of  New  York.  When  he  was  but  a  boy  his 
parents  removed  to  Walworth  county,  and  while  yet  a  boy  he  traveled 
to  California  in  1849,  driving  an  ox  team  across  the  plain,  arriving  at 
what  is  now  Placerville,  and  later  worked  upon  the  north  fork  of  the 
American  river.    In  1853  he  returned  by  way  of  the  Panama  route. 
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prepared  for  college  at  Leonie,  Michigan,  entering  the  sophomore 
class  at  the  University  of  Wisconsin,  and  graduated  in  1859,  fifty-six 
years  ago.  The  following  year  he  spent  in  the  law  school  at  Albany, 
from  which  institution  he  graduated  in  1860,  making  him  a  practi- 
tioner for  fifty-five  years. 

In  September,  1861,  he  was  married  to  Margaret  S.  Budd  of  Rens- 
selaer county,  New  York,  and  in  the  same  year  brought  his  bride  to 
Racine.  After  establishing  himself  in  Racine  he  soon  worked  up  a 
lucrative  practice,  and  in  1868  was  appointed  county  judge  of  Racine 
county  by  Governor  Fairchild.  and  was  elected  for  three  successive 
terms,  holding  that  office  for  thirteen  years — the  longest  term  of  any 
presiding  judge  of  that  court.  In  1890  he  was  elected  district  attor- 
ney. 

Judge  Hand  entered  the  firm  of  Lyon  &  Hand  in  1861,  which  after- 
wards became  Lyon,  Adams  &  Hand.  In  1881,  having  declined  re- 
election as  county  judge,  he  became  the  senior  member  of  the  firm  of 
Hand  &  Flett,  which  was  continued  until  1897,  when  Judge  Flett  left 
the  active  practice  to  become  judge  of  the  municipal  court.  On  the 
retirement  of  Judge  Flett  his  son,  E.  B.  Hand,  entered  the  firm,  and 
more  recently  it  has  been  known  as  Hand,  Hand  &  Quinn. 

Judge  Hand  was  one  of  the  old  school  of  lawyers;  a  man  of  sterling 
character;  a  man  of  exemplary  habits;  a  man  wrapped  up  in  his  pro- 
fession and  in  his  family,  faithful  to  his  religious  belief,  and  an  en- 
thusiastic ^hurch  worker.  No  better  evidence  of  his  worth  among 
his  neighbors  could  be  given  than  the  fact  that  he  held  the  highest 
position  that  a  layman  could  hold  in  his  church  for  more  than  a  half 
century,  and  that  he  was  also  a  representative  of  his  church  in  the 
International  gathering  held  in  Scotland  several  years  ago. 

Judge  Hand  was  ever  considerate  and  kind  to  the  younger  mem- 
bers of  the  profession,  being  helpful,  thoughtful,  and  considerate  to 
them.  He  was  a  man  who  believed  in  the  coming  together  of  people 
who  had  differences,  and  avoided  litigation  where  it  could  be  avoided 
without  great  damage  to  his  own  clients.  He  was  a  firm  believer  in 
the  idea  of  giving  to  his  children  the  best  education  possible,  and 
every  one  of  his  children  was  entered  in  the  University  of  Wisconsin 
as  a  student.^ 

Judge  Hand  was  a  man  who  was  a  great  public  benefactor,  always 
willing  to  sacrifice  his  personal  interest  to  the  public  good;  a  man  of 
strong  convictions,  ever  ready  to  give  the  benefit  of  his  advice  to  those 
who  could  profit  thereby,  regardless  of  fee  or  reward.  In  the  future 
work  of  our  bar  we  shall  miss  his  presence,  his  genial  smile,  his  cour- 
teous treatment,  his  warm  hand  clasp,  and  his  sympathetic  encourage- 
ment. Max  W.  Heck, 

Chairman  of  Committee. 
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Mr.  Chief  Justice  Winslow  responded  on  behalf  of  the 
eourt: 

This  court  welcomes  the  tributes  paid  by  the  Racine  bar  to  their 
deceased  brethren  and  fully  recognizes  their  fitness.  Different  as  the 
two  men  were  in  temperament,  life,  and  personal  traits,  they  both 
did  honor  to  our  great  profession,  and  it  is  fitting  that  we  should  now 
honor  their  memories. 

In  addition  to  this  formal  expression  of  approval  on  the  part  of  the 
court,  however,  I  feel  that  I  should  be  untrue  to  the  promptings  of  my 
own  heart  if  I  did  not  at  this  time  say  some  things  of  a  more  personal 
and  intimate  character. 

I  knew  the  two  men  well;  indeed  1  may  say  that  I  was  bound  to 
both  of  them  by  the  ties  of  long  and  close  friendship.  With  Judge 
Hand  I  commenced  my  legal  studies  and  from  him  I  received  the 
first  encouragement  in  my  aspirations  to  become  a  lawyer;  Mr.  Lee  I 
knew  intimately  from  boyhood,  and  the  friendship  then  begun  was 
never  afterwards  broken  or  disturbed. 

Let  me  speak  of  Judge  Hand  first.  I  entered  his  office  to  read  law, 
as  the  phrase  then  was,  in  January,  1871.  He  was  then  county  Judge 
of  Racine  county,  but  carried  on  a  general  practice  in  addition  to 
performing  the  duties  of  his  office.  He  was  just  past  forty  years  of 
age,  in  vigorous  health,  and  was  a  splendid  specimen  of  American 
manhood.  It  would  not  be  true  to  say  that  Judge  Hand  was  a  deep 
student  or  a  profound  lawyer  in  the  sense  that  he  applied  himself 
closely  to  the  books, — indeed  it  seemed  to  me  at  times  that  he  was 
mentally  Indolent;  but  he  had  a  strong,  logical  mind,  a  natural  sense 
of  Justice,  and  a  great  fund  of  good  hard  common  sense,  combined 
with  business  judgment,  all  of  which  stood  him  in  wonderfully  good 
stead.  E^asy  of  approach,  affable  in  his  manners,  even-tempered  and 
kindly  in  his  disposition,  he  made  very  many  strong  friends,  and  he 
remained  in  the  office  of  county  judge  term  after  term,  although  po- 
litically not  in  sympathy  with  the  majority  of  the  voters  of  the 
county. 

I  entertain  no  doubt  that  the  holding  of  that  office  was  a  serious 
drawback  to  his  career  as  a  lawyer.  He  had  in  him  all  the  qualities 
necessary  to  develop  into  a  very  exceptional  lawyer;  all  tliat  was 
needed  was  that  he  should  be  compelled  to  use  those  qualities  in  ac- 
tive practice.  His  official  duties  stood  in  the  way  of  this,  and  when 
he  at  last  retired  from  the  judgeship  it  was  too  late.  I  say  this  not 
in  disparagement  of  his  abilities  or  his  achievements,  but  simply  by 
way  of  regret  that  he  did  not  attain  that  commanding  position  at  the 
bar  which  the  native  strength  of  his  intellect  and  his  strong  charac- 
ter fitted  him  to  attain.    All  of  us  need  the  spur  of  necessity  in  order 
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to  exert  our  highest  powers  or  attain  our  greatest  possible  success. 
During  the  years  of  Judge  Hand's  life  which  should  haye  been  most 
fruitful  to  him  as  a  lawyer  he  was  spending  the  greater  part  of  hia 
time  in  the  routine  duties  of  the  probate  office  instead  of  meeting  hia 
legal  brethren  in  the  contests  of  the  forum,  and  the  consequence  in- 
evitably was  that  he  did  not  reach  the  eminence  as  a  lawyer  which  he 
might  have  reached  had  he  been  free  to  bring  all  his  energies  to  the 
active  practice. 

My  own  remembrances  of  Judge  Hand  are  of  the  kindest  nature. 
I  was  in  his  office  as  student  and  afterwards  as  clerk  and  copyist  for 
well  nigh  two  years  and  the  association  was  very  close.  I  know  he 
placed  the  greatest  confidence  in  me,  and  I  can  truly  say  that  he 
never  gave  me  an  unkind  word  or  look,  although  my  youth  and  in- 
experience must  doubtless  have  often  tried  his  patience.  My  later 
relations  with  him  as  a  fellow  practitioner  and  as  a  judge  upon  the 
trial  bench  were  all  of  the  same  character.  His  life  was  long  and 
useful;  he  died  in  the  fulness  of  his  years,  secure  in  the  possession  of 
the  respect  and  confidence  of  his  fellowmen. 

Mr.  Lee  was  my  senior  by  only  a  few  years,  and  we  were  to  all  in* 
tents  and  purposes  contemporaries  at  the  bar,  although  he  was  in  ao* 
tive  and  successful  practice  at  the  time  of  my  admission.  He  had  not 
the  advantage  of  a  university  education,  but  this  he  abundantly  made 
up  in  later  years  by  independent  reading  and  study.  His  mental  grasp 
was  comprehensive  and  at  the  same  time  exact.  He  had  the  facultr 
of  applying  his  legal  knowledge  to  the  facts  of  a  given  case  with  re* 
markable  rapidity  and  accuracy,  and  his  industry  was  untiring.  In 
the  day  when  stenographers  and  typewriters  had  not  yet  usurped  the 
place  of  the  law  student,  he  would  sit  at  his  desk  all  day  and  draw 
pleadings,  contracts,  and  legal  papers  of  all  kinds  with  a  readiness- 
and  precision  which  I  never  saw  equaled ;  and  I  may  say  further  that 
the  papers  which  he  drew  were  as  admirable  in  their  chlrography  aa 
in  their  matter,  and  this  is  saying  much.  In  his  partnership  with 
Mr.  John  T.  Pish  he  naturally  assumed  the  management  of  the  office 
affairs  of  the  firm  and  in  this  domain  he  was  entirely  at  home.  His 
business  Judgment  was  excellent;  his  methods  of  work  orderly,  not 
to  say  precise;  his  office  was  always  in  order;  everything  was  done 
at  the  proper  time;  there  were  no  defaults  in  serving  pleadings  or 
preparing  for  legal  engagements;  the  entire  routine  of  the  office 
moved  like  clockwork  without  apparent  effort.  But  I  would  not 
leave  the  impression  that  he  was  a  mere  office  lawyer,  for  this  would 
be  far  from  the  truth.  His  mind  was  naturally  and  strongly  philo- 
sophical, his  legal  education  was  thorough;  he  was  a  learned  lawyer 
as  well  as  a  business  man,  and  he  remained  a  student  throughout  his 
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whole  life:  a  student  not  merely  of  the  law,  but  of  literature,  pliilos' 
^phy,  and  the  sdencee  as  well.    Not  gifted  as  a  public  speaker,  he 
had  a  felicity  of  written  exprearion  which  few  possess.    Withdrawing 
irom  the  actiye  practice  with  a  competence  at  a  comparatively  early 
age,  he  was  able  to  indulge  his  taste  for  study  and  research,  and  he 
gladly  did  so.    I  believe  the  last  years  of  his  life  were  very  happy 
years.    It  was  not  many  months  prior  to  his  death  that  he  had  in- 
vited me  to  visit  him  at  his  new  home  in  Racine  to  live  over  again  the 
old  days  when  we  were  companions  at  the  bar,  and  I  had  hoped  to  do 
410,  but  the  end  came  all  too  soon.    It  has  been  said  with  truth  that 
"Death  walks  so  close  to  life  we  sometimes  hear 
His  step  beside  us  in  the  crowded  ways; 
The  rustle  of  his  somber  robe  betrays 
His  presence  keeping  even  step  and  near 
Beside  us  and  the  ones  we  hold  most  dear." 
Death  must  have  walked  close  beside  our  friend  for  long,  but  none 
beard  his  footsteps  nor  the  rustle  of  his  robe.     Suddenly,  when  intel- 
lectual  powers  were   imimpaired  and   years  of  happy  usefulness 
«eemed  yet  in  store,  the  dread  messenger  revealed  his  presence  and 
gave  the  summons  which  none  may  disobey.    I  think  our  friend 
would  have  wished  it  so  had  he  been  given  his  choice.    There  was  no 
waiting  and  no  weary  longing  for  release.    At  once  the  active  brain 
was  stilled,  the  busy  hand  lay  motionless,  and  the  spirit  of  Racine's 
loyal  and  gifted  son  returned  to  the  hand  of  Him  that  gave  it. 

The  memorials  will  be  spread  upon  the  records  of  the  court. 

CLARENCE  KELLOGG.  •     ' 

At  the  opening  of  court  on  the  26th  day  of  October,  1915, 
Mr.  Chief  Justice  Winslow  read  the  following  tribute : 

The  death  of  Clabence  Kellogg,  for  many  years  clerk  of  this  court, 
which  took  place  on  tlie  14th  instant,  deserves  more  than  mere  pass- 
ing mention. 

Mr.  Kellogg,  at  the  time  of  his  death,  had  filled  the  office  of  clerk  for 
more  than  thirty-seven  years,  having  been  appointed  June  5,  1878, 
upon  the  decease  of  his  father.  La  Fayette  Kellogg,  who  had  held  the 
position  from  the  date  of  the  organization  of  the  court  on  the  1st  day 
•of  June,  1853,  up  to  that  time.  Thus  the  service  of  father  and  son 
measured  the  entire  life  of  this  court. 

The  record  of  Mr.  Kellogq's  service  is  certainly  remarkable  on  ac- 
^count  of  its  length  alone,  but  there  are  other  features  of  that  service 
^hich  are  far  more  important  and  noteworthy.    It  was  faithful,  in- 
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telllgent,  and  able  service  during  every  day  of  that  long,  period;  it 
was  absolutely  honest  service;  it  could  always  be  implicitly  relied 
upon,  and  it  was  characterized  by  unfailing  courtesy  to  all.  It  was,, 
in  fine,  such  service  as  can  be  rendered  only  by  an  able  and  high- 
minded  gentleman,  and  this  he  was. 

The  duties  of  the  office  do  not,  indeed,  require  the  greatest  intel- 
lectual grasp,  but  they  are  important  and  by  no  means  easy  duties, 
and  they  demand  an  orderly  and  precise  mind,  industry,  integrity, 
painstaking  and  constant  care,  and  the  ability  to  administer  many  de- 
tails. Mr.  Kellogo  brought  these  needful  qualities  to  the  work  and 
thereby  rendered  very  valuable  service  to  the  state  and  materially 
lightened  the  labors  of  the  bench. 

His  disposition  was  modest  and  retiring,  his  tastes  simple  and  do- 
mestic. He  associated  very  little  with  his  fellow-men,  probably  too- 
little  for  his  own  good,  but  it  resulted  from  this  that  his  mind  was 
never  distracted  by  outside  activities.  At  the  office  during  business 
hours  his  work  engrossed  his  entire  attention,  and  when  the  business 
of  the  day  ended,  his  beautiful  home  by  the  lake  side  claimed  his  time 
and  his  thoughts.  Here,  with  his  family,  his  happiness  was  appar- 
ently complete,  and  here  he  chiefly  loved  to  be.  The  winds,  the  trees, 
the  waters,  and  the  birds  told  him  a  story  which  was  ever  marvelous 
and  of  which  he  never  tired. 

His  death  was  in  many  ways  ideal.  The  loving  companion  of  hia 
life's  Joys  and  sorrows  had  preceded  him  but  a  few  days;  her  sudden 
death  seemed  to  stun  his  faculties  and  take  from  him  all  desire  ta 
continue  the  struggle;  life  held  no  more  for  him,  and  death  came  not 
as  a  destroyer,  but  as  a  benignant  angel. 

,  It  is  ordered  that  this  tribute  be  spread  upon  the  records  of  the- 
court  and  published  in  the  Reports. 
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AsTOB  Company,  Respondent,  vs.  Dengbl,  Appellant 

Apnl  IS^May  4,  1915. 

Compulsory  reference:  Long  account:  Discretion:  Municipal  courts: 
Statute  construed. 

1.  How  long  an  account  must  be  in  order  to  justify  a  compulsory 

reference  is  largely  a  matter  of  judgment  and  sound  discretion 
on  the  part  of  the  trial  court  In  this  case,  an  account  of 
twenty-nine  items  for  legal  services  and  disbursements,  cover- 
ing a  period  of  about  forty  days,  justified  such  a  reference. 

2.  By  sec.  56,  ch.  23,  Laws  1907,  the  municipal  court  of  Outagamie 

county  is  given  power  to  order  a  compulsory  reference  under 
sec.  2S64,  Stats.  The  proviso  in  sec.  2864  relating  to  municipal 
courts  applies  only  to  references  by  consent. 

Appeal  from  a  judgment  of  the  municipal  coiirt  of  Outa- 
gamie county:  Thomas  H.  Eyan,  Judge.     Affirmed. 

Action  to  recover  $377.82  upon  an  account  for  legal  serv- 
ices and  disbursements.  The  plaintiff  is  the  assignee  of  the 
firm  of  Cady,  Strehlow  &  Jaseph,  which  performed  the  serv- 
ices. The  account  consists  of  twenty-nine  items,  all  relating 
to  a  single  action  and  covering  a  period  from  May  16  until 
June  26,  1913.  The  defendant  admits  that  he  employed 
Mr.  Cady  to  examine  the  pleadings  and  consult  with  Mr.  H. 
C.  Sloan  of  Appleton  in  regard  to  an  action  against  the  city 
of  Appleton  which  had  already  been  brought  by  Mr.  Sloan, 
and  to  assist  in  the  trial  thereof,  and  that  he  agreed  to  pay 
$25  per  day  for  such  services,  but  that  the  services  actually 
rendered  by  Mr.  Cady  were  not  worth  to  exceed  $50.  The 
Vol.  161—1 
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present  action  was  brought  in  the  municipal  court  of  Outa- 
gamie county  and,  against  the  defendant's  objection,  was  re- 
ferred to  Paul  V.  Gary,  Esq.,  of  Appleton,  to  hear,  try,  and 
determine.  The  referee  after  hearing  the  evidence  made 
findings  in  plaintiffs  favor  for  the  whole  sum  claimed,  which 
findings  were  confirmed  by  the  court  and  judgment  rendered 
for  the  plaintiff  thereon.  From  this  judgment  defendant  ap- 
peals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
Theodore  Berg. 

For  the  respondent  there  were  briefs  by  Cody,  Strehlow  & 
Joseph,  and  oral  argument  by  M.  H.  Strehlow. 

WiNSLow,  C.  J.     Held: 

1.  The  question  as  to  the  necessary  length  of  an  account  in 
order  to  justify  a  compulsory  reference  is  largely  a  matter  of 
judgment  and  sound  discretion  on  the  part  of  the  trial  court 
Twenty  items  have  been  held  sufficient.  Brillion  L.  Co.  v. 
Barnard,  131  Wis.  284,  111  N.  W.  483;  Poler  v.  Mitchell, 
152  Wis.  583,  140  N.  W.  330;  Turner  v.  Nachtsheim,  71 
Wis.  16,  36  N.  W.  637.  There  was  no  abuse  of  discretion 
in  the  present  case. 

2.  The  municipal  court  of  Outagamie  county  has  power  to 
order  a  compulsory  reference  under  sec.  2864,  Stats.,  because 
by  sec.  56  of  the  act  creating  that  court  (ch.  23,  Laws  1907) 
it  is  given  all  the  powers  of  the  circuit  court  in  circuit  court  ac- 
tions except  as  otherwise  specially  provided  in  the  act  The 
<;lause  in  sec.  2864  to  the  effect  that  the  provision  for  references 
upon  written  consent  of  the  parties  shall  not  apply  to  municipal 
courts  and  certain  county  courts  has  no  application  to  the  pro- 
visions authorizing  a  compulsory  reference. 

3.  The  findings  of  fact  in  the  present  case  are  sufficiently 
supported  by  the  evidence. 

By  the  Court. — Judgment  affirmed. 
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AuorsT  BRAinxr  &  CoMPAinr,  Appellant,  vs,  Vebhagen  and 
others,  Respondents. 

April  U^May  4,  1915. 

Lease  of  farm  animals:  Increase:  To  whom  "belongs:  Evidence:  OroA 
testimony  contra^cting  writing:  Weight:  Btriking  out  unre- 
sponsive statement. 

L  Where  farm  animals  are  leased  for  a  season  without  reservation 
the  increase  belongs  to  the  lessee. 

2.  Where  a  written  lease  for  a  season  of  live  stock  on  a  farm  con- 

tained no  reservation  of  the  increase,  evidence  of  an  oral  agree- 
ment that  the  increase  should  belong  to  the  lessor  was  not  ad- 
missible. 

3.  Testimony  of  the  lessor  in  this  case  is  held,  even  if  it  had  been 

proper,  not- to  be  sufficient  to  establish  anything  inconsistent 
with  the  legal  effect  of  an  unconditional  written  lease  of  live 
stock. 

4.  Refusal  to  strike  out  such  testimony,  which  was  not  responsive 

to  any  question  asked,  was  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed, 

Defendant  Lochery  leased  to  Cornelius  Van  Laarhoven  a 
farm  and  some  live  stock  thereon  with  the  right  to  purchase 
the  sama  No  reservation  was  made  of  the  increase  of  the 
stock.  There  was  such  increase.  The  lessee  mortgaged  the 
same  as  his  own.  Lochery  commenced  an  action  against  his 
lessee  and  attached  the  property.  Then  the  mortgagee  com- 
menced an  action  of  replevin  against  the  oflScer  who  had  pos- 
session of  the  property  under  the  writ  of  attachment  Loch- 
ery wsLS  brought  in  as  a  defendant.  Issue  was  duly  joined. 
The  main  question  litigated  was  whether  the  increase  of  the 
leased  property  belonged  to  the  lessee  at  the  time  he  gave  the 
mortgaga  If  so  plaintiff  was  entitled  to  recover.  Evidence 
was  permitted  to  the  effect  that  the  lessee  verbally  agreed  not 
to  sell  any  of  the  increase  of  the  leased  property;  that  it 
should  be  considered  reserved  to  the  lessor,     A  verdict  was 
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rendered  sustaining  Lechery's  claim  and  judgment  followed 
accordingly  against  thje  plaintiff. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Francis  S.  Bradford  and  Albert  H.  Krugmeier,  and  for  the 
respondents  on  that  of  Francis  J.  Rooney  and  Francis  T7. 
Orogaru 

Maeshall,  J.  The  evidence  that  the  understanding  was 
that  the  lessor  should  be  the  owner  of  the  increase  from  the 
leased  stock,  clearly  contradicted  the  written  contract  and 
was  improperly  admitted.  Furthermore,  it  was  not  respon- 
sive to  any  question  asked  and  should  have  been  stricken  out 
on  appellant's  motion  which  was  made  therefor.  To  the 
question:  ^TDid  you  ever  agree  with  Van  Laarhoven  as  to  hav- 
ing the  right  to  mortgage,  sell,  or  convey  any  of  the  stock  on 
the  farm  ?"  LocJcery  was  permitted,  in  the  face  of  proper  ob- 
jections, to  testify :  "I  forbid  him  to  sell  or  mortgage.  That 
was  the  understanding  that  he  was  not  to  dispose  of  any  of  the 
increase  of  the  stock.  That  was  to  remain  my  property  and 
not  disposed  of."  To  permit  that  to  stand,  notwithstanding 
a  proper  motion  which  was  made  to  strike  it  out,  certainly 
was  wrong  and  prejudicially  so,  since  it  appertained  to  a 
vital  point  in  the  case  and,  particularly,  because  Van  Laar- 
hoven was  not  available  as  a  witness. 

Had  the  evidence  which  was  improperly  admitted  been 
proper,  still  it  seems  the  court  should  not  have  taken  it  as 
sufficient  to  warrant  taking  the  case  from  the  jury  in  favor  of 
respondents.  By  itself,  it  is  far  from  satisfactory.  In  the 
face  of  the  circumstance  that  LocJcery  caused  the  property  to 
be  seized  in  his  civil  action  and  held  as  property  of  Van 
Laarhoven,  it  is  not  of  sufficient  weight  to  establish  anything 
inconsistent  with  the  legal  effect  of  the  unexplained  uncondi- 
tional lease  of  the  live  stock. 

The  foregoing  is  so  plain  we  are  inclined  to  think  the 
learned  trial  court  was  of  the  opinion  that  the  increase  belonged 
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to  the  lessor,  in  the  absence  of  some  agreement  to  the  contrary. 
That  is  not  the  law.  It  is  as  claimed  by  appellant  A  lease 
of  live  stock,  as  in  this  case,  without  reservation,  carries  with 
it  the  whole  use  thereof,  including  an  increase  of  number  of 
animals.  That  is  a  general  rule  to  be  applied  in  all  cases  of 
an  unconditional  lease  for  a  season  of  farm  animals.  If  a 
lessor  does  not  wish  to  be  bound  by  it  he  must  protect  himself 
by  the  terms  of  his  contract.  That  rule  is  a  very  old  one 
though  probably  seldom  used.  It  is  stated  upon  ample  au- 
thority, and  principle  as  well,  in  Law  of  the  Farm  by  Thomp- 
son, §  349,  cited  to  our  attention  by  counsel  for  appellant. 
In  Moore  v.  Mohney,  1  MicL  N.  P.  143,  cited  by  the  au- 
thority and  found  often  cited  elsewhere,  the  court  stated  as 
the  settled  law:  "Where  animals  are  left  for  hire  their  in- 
crease belongs  to  the  person  who  hires  them,''  unless  it  be 
otherwise  agreed  upon  bet^veen  the  parties  when  the  contract 
is  made.  That  manifestly  does  not  apply  to  casual  hiring 
but  to  letting  for  a  term  so  that  an  increase  would  naturally 
be  expected  in  the  ordinary  course  of  things  as  such  animals 
are  customarily  kept. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  judgment  in  favor  of  plaintiff. 


SwANSow,  Respondent,  vs.  Swansois^,  Appellant 

April  15— May  ^,  1915. 

Divorce:  Alimony  and  allotoances:  Discretion  as  to  amount:  Not  to 
he  charge  upon  personalty, 

1.  The  amount  to  be  allowed  In  a  divorce  action  as  alimony  and  for 

the  support  of  minor  children  rests  largely  in  the  sound  discre- 
tion of  the  trial  court. 

2.  Alimony  or  other  allowances  in  a  divorce  action  may,  under  sec. 

2367,  Stats.,  be  imposed  as  a  charge  upon  real  estate  of  the  party 
liable,  but  personal  property  cannot  be  subjected  to  such  a 
charge. 
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Appeal  from  a  judgment  of  ther  circuit  court  for  Douglas 
county:  Byron  B.  Park,  Judge.  Affirmed  in  part;  reversed 
in  part 

This  is  an  action  by  the  plaintiff  for  a  divorce  from  bed 
and  board  from  the  defendant  upon  the  grounds  of  cruel  and 
inhuman  treatment 

It  appears  from  the  testimony  that  the  plaintiff  and  de- 
fendant were  married  in  1902  at  the  city  of  Superior  and 
that  they  have  lived  there  continuously  since  that  tima  For 
a  period  of  the  past  two  years  the  defendant  treated  the 
plaintiff  cruelly  by  constant  use  of  indecent  and  abusive  lan- 
guage to  her,  and  he  also  neglected  and  finally  abandoned  her 
and  the  three  minor  children  to  live  away  from  home  with  an- 
other woman.  The  plaintiff  and  defendant  have  three  chil- 
dren; two  boys  of  the  respective  ages  of  eleven  and  three 
years  and  one  girl  of  the  age  of  nine  years,  all  of  whom  are  in 
plaintiff's  care  and  custody.  Defendant  is  in  the  saloon 
business  in  the  city  of  Superior. 

The  court  found  that  defendant  owned  his  homestead  in 
the  city  of  Superior,  wo^1;h  $3,000,  with  the  furniture  therein 
not  valued;  farm  land  worth  $1,000;  interest  in  a  fishing 
lodge  $75 ;  saloon  equipment  and  stock,  exclusive  of  the  busi- 
ness, is  worth  $1,250;  an  automobile  worth  $400;  note  of 
$50  and  cash  on  hand  $467,  and  has  an  income  of  $2,500 
per  year.  Also  that  defendant  owed  current  business  bills 
amounting  to  $1,400. 

The  court  upon  the  above  finding  of  facts  awarded  plaintiff 
a  divorce  from  bed  and  board  and  the  custody,  care,  and  edu- 
cation of  the  children;  that  she  shall  have  the  use  of  the 
homestead  and  furniture,  and  that  defendant  shall  pay  the 
taxes  and  make  repairs  on  the  homestead  and  keep  it  insured 
for  $1,800,  and  that  the  plaintiff  shall  have  the  right  to  sub- 
let any  portion  of  the  home.  The  court  adjudged  that  the 
defendant  shall  pay  plaintiff  for  her  support  and  for  the  sup- 
port, care,  and  maintenance  of  the  children  $100  per  tnonth, 


Digitized  by 


Google 


4]  JANUARY  TERM,  1915.  7 

Swanson  v.  Swanson,  161  Wis.  5. 

and  that  the  defendant  is  to  pay  the  disbursements  of  the  ac- 
tion and  pay  plaintiffs  attorney  $200.  The  judgment  is 
made  a  lien  upon  the  homestead  property  and  farm  land  and 
on  all  other  property  of  the  defendant  to  secure  the  payment 
of  the  moneys  required  to  be  paid  by  him,  and  that  the  lien 
may  be  raised  on  any  of  said  property  by  defendant  giving 
bonds  to  be  approved  by  the  court  From  such  judgment 
this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Grace,  HudnaU  &  Fridley,  and  for  the  respondent  on  that  of 
Victor  Linley. 

SiEBECKER,  J.  1.  The  question  as  to  what,  under  the 
facts  and  circumstances  shown  and  the  actual  value  of  de- 
fendant's estate,  was  a  proper  amount  to  be  allowed  as  ali- 
mony to  plaintiff  and  for  the  support  and  maintenance  of 
the  three  infant  children  in  her  care  and  custody  was  one 
largely  within  the  sound  judgment  and  discretion  of  the  trial 
court,  to  whom  the  parties  submitted  their  domestic  diflScul- 
ties.  We  do  not  find  that  the  allowances  made  by  the  court 
are  excessive  and  unreasonable  in  the  light  of  the  facts  found 
by  the  court 

2.  The  judgment  provides  that  the  judgment  "shall  be  a 
lien  upon  the  said  homestead  property  .  .  .  and  all  other  of 
defendant's  property  to  secure  the  payment  of  the  moneys  re- 
quired to  be  paid  by  him,  .  .  ."  and  that  such  lien  may  be  re- 
moved in  whole  or  in  part  by  the  giving  of  a  bond  approved 
by  the  court  This  language  is  broad  enough  to  impose 
the  judgment  as  a  charge  upon  defendant's  personal  prop- 
erty. The  statute  (sec.  2367,  Stats.  1913)  declares  that  by 
the  judgment  of  alimony  or  other  allowance  in  divorce  ac- 
tions, ".  .  .  the  court  .  .  .  may  impose  the  same  as  a  charge 
upon  any  specific  real  estate  of  the  party  liable.  .  .  ." 
There  is  no  authority  given  to  subject  a  party's  personal 
property  to  such  a  charge  in  divorce  actions.     The  judg- 
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ment  must  therefore  be  modified  in  this  respect  The  statute 
commits  the  enforcement  of  the  payment  of  alimony  very 
broadly  to  the  discretion  of  the  trial  courts.  This  court 
therefore  remands  this  cause  with  directions  to  the  trial  court 
that  the  part  of  the  judgment  awarding  alimony  and  impos- 
ing the  judgment  as  a  charge  on  defendant's  real  estate  is  af- 
firmed, and  that  the  part  of  the  judgment  which  imposes  it 
as  a  charge  on  defendant's  personal  property  is  reversed, 
neither  party  to  recover  costs  in  this  court.  The  defendant 
is  to  pay  the  clerk's  fee. 

By  the  Court. — It  is  so  ordered. 


KoExiG^  Appellant,  vs.  Sproesser  and  another,  Respondents, 

ApHl  15— May  4,  1915. 

Negligence:  AutomoHles:  Coilision  vHth  carriage:  Passing  from  he- 
hind:  Duty  to  give  warning:  Evidence:  Instructions  to  jury: 
Harmless  errors:  New  trial:  Perverse  verdict:  Constructive  de- 
nial of  motion. 

1.  In  an  action  for  the  injury  to  plaintiffs  horse  and  carriage  caused 

by  collision  with  an  automobile,  the  jury  having  acquitted 
plaintiff's  driver  (his  minor  son)  of  negligence,  any  error  in  ad- 
mitting evidence  that  he  was  careless  became  immaterial;  nor 
could  plaintiff  have  been  prejudiced  by  the  refusal  to  give  re- 
quested instructions  as  to  the  law  relating  to  negligence  of 
children. 

2.  The  admission  of  evidence  on  defendants'  behalf  as  to  how  the 

defendant  who  was  driving  the  automobile  when  the  collision 
occurred  had  driven  it  at  various  times  before  the  accident,  was 
not  prejudicial  error,  although  such  evidence  was  perhaps  not 
competent 

3.  Although  the  jury  found  that  neither  driver  was  negligent  and 

that  neither  party  sustained  any  damage,  the  verdict  was  not 
necessarily  perverse. 

4.  It  is  not  error  to  refuse  to  give  requested  instructions  which  are 

sufficiently  covered  by  the  charge  given. 
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5.  In  an  action  for  injury  caused  by  collision  between  a  horse  and 

carriage  and  an  automobile,  a  charge  to  the  jury  to  the  effect 
that  owners  of  automobiles  and  of  horses  have  equal  rights  on 
the  public  highway;  that  it  is  the  duty  of  the  driver  to  give 
warning  to  one  driving  a  vehicle  in  front  before  attempting  to 
pass;  that  the  sounding  of  an  automobile  horn  is  the  usual  way 
of  giving  warning;  that  although  there  was  no  statute  on  the 
subject  at  the  time  of  the  accident  it  was  the  custom  for  a 
driver  coming  up  behind  another  vehicle  and  passing  it  to  turn 
to  the  left,  and  for  the  driver  of  the  vehicle  ahead  to  turn  to  the 
right,  but  that  such  rule  or  custom  was  not  inflexible  and  might 
be  varied  by  circumstances — was,  at  least,  not  prejudicially  er- 
roneous. 

6.  Under  sec.  2878,  Stats.,  a  motion  for  a  new  trial  on  the  judge's 

minutes,  made  but  not  decided  during  the  term  at  which  the 
trial  was  had,  must  be  deemed  constructively  overruled. 

Appeal  from  a  judgment  of  the  county  court  of  Jefferson 
county:  Chables  B.  Rogebs,  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  on  account  of 
a  collision  between  the  plaintiff's  horse  and  buggy  and  the 
defendant  W.  D,  Sproesser's  automobile.  It  is  charged  in 
the  complaint  that  the  defendant  Jacob  Sproesser  carelessly 
and  negligently  ran  into  the  horse  and  carriage  of  plaintiff, 
which  horse  was  being  driven  with  due  care  by  the  minor  son 
of  the  plaintiff.  The  damages  claimed  to  the  plaintiff's 
horse  and  carriage  are  $138.52. 

The  defendants  denied  negligence  and  set  up  a  counter- 
claim to  the  effect  that  the  defendants  exercised  due  care  and 
that  the  minor  son  of  the  plaintiff  acted  with  authority  of  the 
plaintiff  and  carelessly  and  wilfully  drove  the  plaintiff's 
horse  and  carriage  in  front  of  defendants'  automobile  and 
brought  said  horse  and  carriage  to  a  sudden  standstill,  causing 
the  carriage  t|0  collide  with  the  lamps  and  fender  of  said  au- 
tomobile, causing  damage  in  the  &mn  of  $39.50. 

The  jury  returned  the  following  verdict: 

"(1)  Was  the  defendant  Jacob  Sproesser  guilty  of  negli- 
gence or  want  of  ordinary  care  in  the  management  of  the  au- 
tomobile at  the  time  and  place  in  question  ?    A.  No. 
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"If  you  answer  the  above  question  'Yes/  then  answer  this 
one: 

"(2)  Was  such  want  of  ordinary  care  the  proximate  cause 
of  the  accident  ?     A.  . 

"(3)  Was  Franz  Koenig,  the  son  of  plaintiff,  guilty  of 
negligence  or  want  of  ordinary  care  in  the  management  of 
plaintiff^s  horse  and  buggy  at  the  time  and  place  in  question  ? 
A.  No. 

"If  you  answer  the  above  question  'Yes,'  then  answer  this 
one: 

"(4)  Was  such  want  of  ordinary  care  the  proximate  cause 
of  the  accident  ?    A.  . 

"(5)  What  amount  of  damages,  if  any,  estimated  in 
money,  did  the  plaintiff,  R.  P.  Koenig,  sustain  in  conse- 
quence of  the  accident  ?  1.  To  his  horse.  A.  None.  2.  To 
his  buggy.     A.  None. 

"(6)  What  amount  of  damages,  if  any,  estimated  in 
money,  did  the  defendant  W.  D.  Sproesser  sustain  to  his  au- 
tomobile in  consequence  of  the  accident  ?     A.  None." 

For  the  appellant  there  was  a  brief  by  Lueck  &  Kuenzli, 
and  oral  argument  by  Otto  KuenzlL 
Oustav  Buchheit,  for  the  respondents. 

Kerwin,  J.  1.  The  first  error  assigned  is  that  the  court 
erred  in  admitting  testimony  to  the  effect  that  it  was  the 
custom  of  Franz  Koenig,  son  of  plaintiff,  when  driving  into 
the  yard  not  to  look  around.  There  was  no  prejudicial  error 
in  this.  The  effect  of  it  was  to  show  that  the  minor  son  waa 
a  careless  driver,  but  the  jury  acquitted  him  of  negligence. 

2.  The  second  error  assigned  is  that  the  court  erred  in  per- 
mitting the  witness  Minnie  Sproesser  to  testify  as  to  the  man- 
ner in  which  the  defendant  Jacob  Sproesser  drove  the  auto- 
mobile at  various  times  previous  to  the  accident  in  question. 
The  evidence  was  perhaps  not  competent,  but  we  think  it  was 
not  prejudicial. 

3.  Error  is  assigned  because  the  court  refused  to  cause  the 
jury  to  retire  for  the  purpose  of  correcting  the  special  verdict 
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80  as  to  change  the  answers  and  answer  such  questions  as  had 
not  been  answered*  It  is  insisted  under  this  head  that  the 
undisputed  evidence  shows  damage,  therefore  the  verdict  is 
perverse  because  the  jury  found  no  damage;  and  further  it 
is  said  that  either  plaintiflf's  son,  who  drove  the  horse,  or  de- 
fendant Jacoh  Sproesser  must  have  been  guilty  of  negli- 
gence. It  does  not  follow  that  either  must  have  been  negli- 
gent They  may  both  have  been  free  from  negligence  and 
the  collision  the  result  of  an  accident  Nor  does  the  finding 
of  no  damage  necessarily  show  that  the  jury  were  actuated 
by  passion  or  prejudice.  Parmeniier  v.  McOinnis,  157  Wis. 
696,  147  N.  W.  1007. 

Error  is  assigned  on  refusal  to  give  requested  instructions 
and  instructions  given.  The  first  and  second  requested  in- 
structions related  to  the  rule  of  law  as  to  negligence  of  chil- 
dren. The  plaintiff  could  not  have  been  prejudiced  by  re- 
fusal to  give  these  instructions  even  if  proper,  because  the 
jury  found  no  negligence. 

The  third  request  related  to  the  duty  of  the  driver  to  give 
warning  to  one  driving  a  vehicle  in  front  before  attempting 
to  pass  where  it  is  dangerous  to  pass.  There  was  no  preju- 
dicial error  in  refusal  to  give  this  instruction.  It  was  suffi- 
ciently covered  in  the  charge  given.  Sobek  v.  Oeorge  H. 
Smith  8.  C.  Co.  158  Wis.  517,  149  N.  W.  152;  Dolphin  v. 
Peacock  if.  Co.  155  Wis.  439, 144  N.  W.  1112. 

4.  The  appellant  claims  error  in  the  charge  given  to  the  ef- 
fect substantially  (1)  that  owners  of  automobiles  and  of  horses 
have  equal  rights  upon  the  public  highway;  that  it  is  un- 
doubtedly the  duty  of  the  driver  to  give  warning  to  one  driv- 
ing a  vehicle  in  front  before  attempting  to  pass  without  such 
warning,  and  that  the  sounding  of  an  automobile  horn  is  the 
usual  way  of  giving  warning;  (2)  that  while  there  was  no 
statute  on  the  question  at  the  time  of  the  accident  it  was  the 
custom  for  a  driver  coming  up  behind  another  vehicle  and 
passing  it  to  turn  to  the  left,  and  for  the  driver  of  the  ve- 
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hide  ahead  to  turn  to  the  right  "This  rule  or  custom,  how- 
ever, is  by  no  means  inflexible,  but  may  be  varied  by  circum- 
stances." 

It  is  claimed  that  these  instructions  were  misleading  and 
were  calculated  to  confuse  the  jury.  We  do  not  think  so. 
We  think  under  the  evidence  of  the  case  and  so  far  as  they 
went  the  instructions  were  not  erroneous  and  certainly  were 
not  prejudicial.  The  accident  occurred  August  24,  1911. 
Upon  an  appeal  here  error  must  affirmatively  be  shown. 
Manufacturers  &  M.  I.  Bureau  v.  Everwear  H.  Co.  152  Wis. 
73,  138  N.  W.  624;  Adam  v.  Menasha  P.  Co.  154  Wis.  577, 
143  K  W.  658. 

5.  Error  is  also  assigned  because  the  court  refused  to 
change  the  answers  of  the  jury  to  the  special  verdict  and  ren- 
der judgment  for  the  plaintiff,  or  in  the  alternative  grant  a 
new  trial.  The  grounds  upon  which  this  error  is  assigned 
have  been  covered  in  part  by  what  has  been  heretofore  said. 
There  can  be  no  question  but  that  the  evidence  was  sufficient 
to  support  the  answers,  and  we  cannot  say  that  failure  to  an- 
swer questions  respecting  proximate  cause  and  damages  prej- 
udiced the  appellant  and  shows  that  the  jury  was  actuated  by 
passion  or  prejudice. 

It  is  lastly  argued  that  the  court  erred  in  not  granting  a 
new  trial  for  the  reason  that  the  judge  who  heard  the  motion 
was  not  the  judge  who  presided  at  the  trial,  therefore  had  na 
jurisdiction  or  authority  to  enter  judgment  on  the  verdict 
It  seems  that  after  the  motion  was  made  before  the  judge  who 
heard  the  case  it  was  thought  by  counsel  on  both  sides  that  his 
term  had  expired  and  the  motion  therefore  was  taken  up  by 
his  successor,  Judge  Kikkland,  and  argued  before  him,  and 
he  denied  the  motion. 

It  also  appears  from  the  record  that  the  motion  for  a  new 
trial  was  made  in  writing  specifying  the  grounds,  and  the  re- 
porter's minutes  were  read  to  Judge  Kikkland  and  the  ease 
fully  presented  to  him  by  counsel  for  both  sides.     It  is  con- 
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tended  by  counsel  for  respondents  that  Judge  BaBKLAND  wa» 
qualified  to  hear  the  motion  because  counsel  on  both  sides 
voluntarily  appeared  before  him  and  consented  to  the  hear- 
ing; and  further,  that  if  he  did  not  have  jurisdiction  to  hear 
the  motion  for  a  new  trial  it  was  constructively  overruled  by 
the  statute.  Sec  2878,  Stats.,  provides  in  part  that  "if  such 
motion  be  made,  but  not  decided  during  such  term,  it  shall  be 
taken  as  overruled,  and  an  exception  to  such  constructive  de- 
nial of  the  same  shall  be  allowed  in  the  bill  of  exceptions." 

The  case  was  tried  in  the  county  court  of  Jefferson  county 
and  this  statute  is  made  applicable  to  that  court  See  ch.  71^ 
Laws  1897. 

We  think  the  motion  must  be  regarded  as  constructively 
overruled  by  force  of  sec  2878,  therefore  other  grounds  pre- 
sented need  not  be  considered. 

We  find  no  reversible  error  in  the  record.  > 

By  the  Court, — Judgment  aflfcned. 


SoHROEDBB,  Administratrix,  Respondent,  vs.  City  of  Wa- 
TBBTOWN,  Appellant 
April  is—May  4,  1915. 

BightDayi:  Defect  causing  injury  or  death:  Evidence:  Competency: 
Condition  of  road  five  days  after  accident:  Contributory  negli- 
gence: Law  of  the  road:  Municipal  ordinance:  Damages:  Amend- 
ment of  complaint:  Special  verdict:  Separate  submission  of  is- 
sues: Appeal:  Harmless  errors:  Setting  aside  verdict, 

1.  In  an  action  for  death  of  a  person  aUeged  to  have  been  caused  by 

a  bole  in  tbe  street  on  which  he  was  driving,  there  being  evi- 
dence of  the  existence  of  the  hole  at  the  time  of  the  accident  and 
evidence  tending  to  show  that  there  was  no  material  change  in 
conditions  for  a  long  time  thereafter,  the  testimony  of  a  sur- 
veyor as  to  measurements  of  the  hole  made  by  him  five  days  after 
the  accident  was  competent. 

2.  The  law  of  the  road  as  established  by  statutes  and  decisions  in 

this  state  deals  with  the  duties  of  travelers  at  street  and  high- 
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way  intersections,  or  when  meeting  one  another,  or  when  one 
wishes  to  pass  another  going  in  the  same  direction,  but  does  not 
affect  the  question  of  contributory  negligence  in  a  case  where  a 
person  was  injured  by  a  defect  in  the  street  while  driving  on  the 
left  side  thereof  and  the  evidence  tended  to  show  that  he  had 
necessarily  veered  to  the  left  because  teams  were  lined  up  on  the 
right  side. 

9.  The  exclusion*  as  evidence  in  such  case,  of  a  municipal  ordinance 
relating  to  the  rule  of  the  road  but  not  shown  to  differ  from  the 
statute  and  common  law,  cannot  be  held  error. 

4.  The  complaint  in  an  action  for  death  of  a  person  alleged  to  have 
been  caused  by  a  defect  in  a  highway  asked  $6,000  as  damages, 
but  at  the  trial  an  amendment  changing  the  amount  to  $10,000 
was  allowed.  Upon  the  argument  to  the  Jury  plaintiff's  counsel 
stated  that  there  might  be  some  question  as  to  the  right  to  re- 
cover more  than  $5,000,  and  that  plaintiff  would  be  content  with 
that  sum.  Objection  to  such  argument  being  sustained,  plaintiff 
was  allowed  to  amend  the  complaint  again  so  as  to  reduce  the 
amount  claimed  to  $5,000.  Held,  that  the  first  amendment  was 
properly  allowed,  and  the  allowance  of  the  second  was  not  preju- 
dicial to  the  defendant 

6.  Having  pleaded  as  a  separate  defense  that  at  the  time  of  the  acci- 
dent the  decedent's  horses  were  more  than  momentarily  beyond 
his  control  and  were  actually  running  away,  defendant  was 
fairly  entitled  to  have  that  issue  directly  and  specifically  sub- 
mitted to  the  Jury  in  the  special  verdict;  but  the  Jury  having 
been  instructed  that  if  they  found  such  loss  of  control  over  the 
horses  existed  and  was  responsible  for  the  injury,  then  they 
must  find  that  the  defect  in  the  street  was  not  the  proximate 
cause  of  such  injury,  the  refusal  ta  submit  the  issue  in  a  sep- 
arate question  cannot  be  held  prejudicial  error,  although  the 
practice  pursued  is  disapproved. 

6.  Where  a  party  is  entitled  to  have  an  issue  submitted  separately 

in  the  special  verdict,  the  fact  that  the  question  or  questions 
proposed  by  him  do  not  fully  cover  that  issue  does  not  excuse  re- 
fusal of  the  court  to  submit  appropriate  questions. 

7.  This  court  will  not  reverse  a  Judgment  merely  because  in  its  opin- 

ion the  verdict  was  against  the  preponderance  of  the  evidence, 
where  the  trial  court  refused  to  set  aside  the  verdict  on  that 
ground. 

Appeal  from  a  judgment  of  the  county  court  of  Jefferson 
<50unty:  R  B.  Kirkland,  Judge.     Affirmed. 

On  May  23,  1912,  William  Schroeder,  while  driving  a 
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team  of  horses  hitched  to  a  wagon  loaded  with  brick  upon  a 
highway  known  as  Third  street  in  the  city  of  Watertown,  was 
thrown  to  the  ground  and  instantly  killed.  The  plaintiflF 
herein,  as  administratrix  of  the  said  deceased,  brought  this 
action  to  recover  damages  for  his  death.  The  complaint  al- 
leged that  the  accident  was  due  to  the  insufficiency  and  want 
of  repair  of  the  highway,  consisting  of  a  deep  hole  in  the 
street  into  which  the  wheels  of  the  wagon  dropped.  The  an- 
swer of  the  defendant  denied  liability  and  charged  the  de- 
ceased with  contributory  negligence  and  alleged  that  he  was 
driving  on  the  wrong  side  of  .the  street  and  that  at  the  time 
of  the  accident  the  team  was  beyond  his  control  and  was  ac- 
tually running  away.  The  action  was  begun  in  circuit  court, 
and  after  a  mistrial,  upon  application  by  defendant  for  a 
change  of  venue,  it  was  removed  to  the  county  court  The 
jury  returned  the  following  special  verdict: 

"(1)  Was  the  street  in  question,  at  the  time  when  and  the 
place  where  it  is  claimed  William  Schroeder  was  injured, 
reasonably  safe  for  public  travel  by  persons  in  the  exercise  of 
ordinary  care  ?    A.  No. 

"(2)  If  you  answer  the  first  question  in  the  negative,  then 
answer  this:  Had  such  unsafe  condition  existed  a  sufficient 
length  of  time  prior  to  the  injury  that  the  city,  in  the  exer- 
cise of  ordinary  care  on  the  part  of  its  officers  having  charge 
of  its  streets,  ought  to  have  discovered  such  unsafe  condition 
in  time  to  have  repaired  it  if  they  acted  with  reasonable  dili- 
gence?    A.  Yes. 

"(3)  If  you  answer  the  first  question  in  the  negative,  then 
answer  also  this :  Was  such  unsafe  condition  of  said  street,  at 
the  time  when  and  place  where  William  Schroeder  was  in- 
jured, the  proximate  cause  of  the  injury  to  said  William 
Schroeder?    A.  Yes. 

"(4)  Did  any  want  of  ordinary  care  on  the  part  of  Will- 
iam Schroeder  proximately  contribute  to  produce  the  injury  ? 
A.  No. 

"(5)  What  sum  of  money  will  compensate  the  plaintiff  for 
the  damage  she  sustained  by  reason  of  the  death  of  William 
Schroeder?    A.  $5,000.'' 
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From  judgment  entered  in  accordance  with  such  verdict 
defendant  appeals. 

For  the  appellant  there  was  a  brief  signed  by  Otto  Kuenzli, 
special  assistant  city  attorney,  and  Kading  &  Kading,  of 
counsel,  and  oral  argument  by  Mr.  Kuenzli. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Kem- 
per &  Bloodgood,  attorneys,  and  Albert  K.  Stebbins,  of  coun- 
sel, and  oral  argument  by  Mr.  Stebbins. 

Barnes,  J.  The  appellant  assigns  error  (1)  in  rulings  on 
evidence;  (2)  in  permitting  amendments  to  the  complaint; 
(3)  in  refusing  to  submit  certain  requested  questions  to  the 
jury;  (4)  in  refusing  to  direct  a  verdict;  (5)  in  refusing  to 
change  certain  answers  in  the  verdict  and  enter  judgment 
thereon  for  the  defendant;  (G)  in  giving  instructions  con- 
trary to  law;  (7)  in  refusing  to  grant  a  new  trial. 

1.  Two  rulings  are  complained  of  under  the  first  assign- 
ment of  error.  The  first  relates  to  the  admission  in  evidence 
of  the  testimony  of  one  Hyer,  taken  on  a  former  trial  of  the 
action,  Mr.  Hyer  having  died  in  the  meantime.  He  was  ex- 
amined and  cross-examined  on  the  first  trial,  and  his  evi- 
dence, if  competent,  was  admissible  under  sec.  4141a,  Stats. 
Appellant  concedes  this,  but  argues  that  Hyer's  testimony 
was  incompetent  on  the  first  trial  and  so  should  have  been  ex- 
cluded on  the  second.  Hyer  was  a  surveyor,  and  five  days 
after  the  accident  measured  the  hole  which  constituted  the 
alleged  defect.  It  is  insisted  that  proof  as  to  the  con- 
dition of  the  highway  on  May  28th  had  no  tendency  to 
establish  its  condition  five  days  earlier.  The  hole  in  ques- 
tion was  at  a  catchbasin,  and  we  think  the  evidence  pretty 
clearly  established  its  existence  at  the  time  of  the  injury. 
There  was  evidence  tending  to  show  that  there  was  no  ma- 
terial change  in  conditions  for  a  long  time  after  the  accident 
In  the  absence  of  some  showing  that  conditions  had  changed 
during  the  five  days,  it  was  proper  to  let  the  evidence  go  be- 
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fore  the  jury  for  what  it  was  worth.  The  probability  of  any 
material  change  during  the  interim  was  slight.  The  delay 
ID  making  the  measurement  might  affect  the  weight  of  the 
evidence,  but  did  not  render  it  incompetent 

The  other  complaint  in  regard  to  rulings  on  evidence  arises 
out  of  the  exclusion  of  an  ordinance  of  the  city  of  Watertown 
pertaining  "to  the  rule  of  the  road  relative  to  vehicles."  It 
was  alleged  in  the  answer  that  the  deceased  was  driving  on 
the  left-hand  side  of  the  street  when  injured  and  that  he  was 
negligent  in  so  doing.  The  ordinance  was  offered  on  the 
issue  of  contributory  negligence.  It  was  rejected  by  the 
court  as  being  incompetent  and  immaterial.  Such  ruling  is 
assigned  as  error.  We  have  been  unable  to  find  the  ordi- 
nance in  the  record  and  do  not  know  what  its  provisions  were 
or  whether  the  defendant  was  harmed  by  the  court's  ruling  or 
not  The  respondent  argues  in  her  brief  that  the  ordinance 
was  simply  declaratory  of  the  statute  and  common  law  as  it 
existed  and  that  its  admission  would  tend  to  confuse  the  jury. 
Our  decisions  on  the  law  of  the  road  deal  with  the  duties  of 
travelers  on  meeting  one  another,  or  when  one  desires  to  pass 
another  going  in  the  same  direction.  O'Malley  v.  Dom,  7 
Wis.  236;  Wood  v.  Luscomh,  23  Wis.  287.  Sec.  1591, 
Stats.,  deals  with  the  duties  of  travelers  on  meeting  on  a  high- 
way, and  sec  1636 — 49  establishes  their  duties  at  street  and 
highway  intersections.  In  the  instant  case  the  evidence 
tends  to  show  that  the  deceased  veered  to  the  left  because 
teams  were  lined  up  on  the  right  side  of  the  road  and  it  was 
necessary  to  turn  to  the  left  in  order  to  get  by.  We  do  not 
see  where  or  how  the  law  of  the  road  could  affect  this  case, 
unless  the  Watertown  ordinance  differs  materially  from  the 
state  law.  The  relevancy  of  the  ordinance  is  not  made  ap- 
parent, and  consequently  there  is  no  aflSrmative  showing  of 
error.  It  has  been  held  that  where  the  unlawful  act  of  a 
person  injured  on  a  highway  contributes  to  his  injury  there 
can  be  no  recovery.  Welch  v.  Geneva,  110  Wis.  388,  390, 
Vol.  161  —  2 
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85  N.  W.  970;  Walker  v.  Ontario,  111  Wis.  113,  117,  86  X. 
W.  566;  Lloyd  v.  PugK  158  Wis.  441,  446,  149  K  W.  150. 
The  evidence,  however,  does  not  bring  the  case  within  the 
rule  of  these  decisions. 

2.  In  her  original  complaint  the  plaintiff  placed  her  dam- 
ages at  $5,000.  At  the  beginning  of  the  trial  a  motion  was 
made  to  amend  the  ad  damnum  clause  so  as  to  claim  $10,000 
damages.  This  motion  was  made  in  the  presence  of  the  jury 
and  was  granted.  In  arguing  the  case  to  the  jury  plaintiff's 
counsel  in  substance  stated  that  there  might  be  some  question 
about  their  right  to  recover  to  exceed  $5,000  and  that  they 
would  be  content  with  that  sum.  On  objection  being  made 
and  sustained  to  this  line  of  argument,  plaintiff  again  moved 
to  amend  the  complaint  so  as  to  reduce  the  damages  claimed 
to  $5,000,  which  amendment  was  granted. 

It  is  argued  that  it  was  prejudicial  error  to  grant  these 
amendments;  that  there  was  no  justification  for  applying  for 
the  first  one ;  and  that,  having  secured  the  amendment,  plaint- 
iff should  not  have  been  allowed  to  amend  a  second  time  and 
state  in  the  presence  of  the  jury  the  reason  for  falling  back  on 
the  original  complaint  While  appellant's  counsel  acquits 
respondent's  coimsel  of  "jockeying"  for  the  purpose  of  getting^ 
improper  matters  before  the  jury,  it  is  argued  at  length  that 
the  maneuvering  resorted  to  was  prejudicial  to  the  defendant^ 
in  that  it  tended  to  enhance  the  damages  recovered  and  to  lead 
the  jury  to  the  conclusion  that  the  defendant  was  liable. 

The  defendant  asserts  that  the  amount  of  the  plaintiff's  re- 
covery was  limited  by  statute  to  $5,000.  Plaintiff's  counsel 
evidently  wavered  on  the  question,  but  concluded  either  that 
$5,000  was  adequate  compensation  or  else  that  it  would  not 
be  wise  to  secure  a  verdict  for  a  greater  sum.  By  ch.  454^. 
Laws  1885,  recovery  by  one  person  for  injuries  on  a  highway 
was  limited  to  $5,000.  The  general  statute  at  this  time- 
and  until  1907  limited  the  recovery  for  injuries  resulting  in. 
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death  to  $5,000.  By  ch.  581,  Laws  1907,  sec  4256  was  so 
Amended  as  to  permit  a  recovery  up  to  $10,000. 

Reading  these  statutes  together,  bad  faith  could  hardly 
be  attributed  to  plaintiff's  counsel  in  claiming  the  larger  sum 
for  damages,  even  if  the  claim  was  abandoned.  Reading  the 
construction  placed  on  the  statute  by  this  court  in  Moyer  v. 
Oshhosh,  151  Wis.  586,  600,  139  N.  W.  378  (which  seems 
to  have  been  overlooked  by  counsel  on  both  sides),  it  might 
well  have  been  a  kindness  to  the  defendant  to  limit  the  liabil- 
ity to  $5,000  finally.  The  first  amendment  was  properly  al- 
lowed, and  the  second  one,  if  prejudicial  at  all,  was  prejudi- 
cial to  the  party  who  asked  for  and  secured  it 

3.  The  appellant  requested  the  court  to  submit  the  follow- 
ing questions  to  the  jury : 

"If  you  answer  the  first  question  in  the  negative,  then  an- 
swer  this  question :  Was  the  team  driven  by  William  Schroe- 
der, at  and  immediately  prior  to  being  driven  into  the  unsafe 
condition  of  the  street,  beyond  his  control  V 

"If  you  answer  the  preceding  question  in  the  affirmative, 
then  answer  this  question:  *Was  such  team  so  driven  by  Will- 
iam Schroeder  more  than  momentarily  uncontrollable  at  and 
immediately  prior  to  being  driven  into  such  unsafe  condition 
of  the  street?'" 

The  answer,  as  a  defense  to  the  action,  set  forth  that  at  the 
time  of  the  accident  the  team  was  in  a  condition  of  fright  and 
more  than  momentarily  beyond  the  control  of  the  driver,  and 
was  actually  running  away.  There  being  no  reply,  under 
the  Code  this  allegation  stood  as  denied  by  the  plaintiff. 
The  issue  so  raised  constituted  a  distinct  and  separate  defense 
and  one  that  was  sharply  litigated  on  the  trial.  There  is  no 
doubt  that  under  the  authorities  the 'defendant  was  fairly  en- 
titled to  have  this  issue  placed  squarely  before  the  jury  by  the 
submission  of  appropriate  questions.  The  authorities  deal- 
ing with  the  proposition  are  reviewed  in  Wawrzynidkowski 
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V.  Hoffman  &  B.  M,  Co.  146  Wis.  153,  131  N.  W.  429.  See, 
further,  Sadowshi  v.  Thomas  F.  Co.  157  Wis.  443,  146  K 
W.  770. 

It  is  said,  however,  that  there  was  no  error  in  refusing  ta 
submit  the  proposed  questions  because  they  did  not  fully 
cover  the  issue  which  the  defendant  was  attempting  to  raise. 
Under  the  law  as  laid  down  in  Bitger  v.  Milwaukee,  99  Wis. 
190,  74  jKT.  W.  815,  the  questions  submitted  did  not  fully  pre- 
sent the  issue  which  was  raised  by  the  pleadings.  This  would 
hardly  be  a  sufficient  excuse  in  the  present  instance  for  re- 
fusing to  submit  appropriate  questions.  The  duty  of  fram- 
ing a  special  verdict  devolved  upon  the  court.  The  issue  be- 
ing raised  by  the  pleadings  and  by  the  evidence,  and  the 
court's  attention  having  been  sharply  directed  to  such  issue 
by  the  request  made,  it  was  its  duty  to  submit  the  proper 
questions  covering  the  point.  The  failure  to  do  so  was  error, 
and  the  only  question  is  whether  the  error  should  be  held 
prejudicial. 

In  the  instant  case  the  court  charged  the  jury,  under  the 
question  dealing  with  proximate  cause,  quite  fully  in  refer- 
ence to  the  defense  under  consideration.  The  jury  was  told 
that  the  defendant  claimed  the  injury  was  caused  because  the 
horses  became  frightened  and  the  driver  lost  control  of  them. 
Continuing,  the  court  said: 

"If  you  find  it  to  be  a  fact  that  from  any  cause  William 
Schroeder,  shortly  prior  to  reaching  the  hole,  had  lost  control 
of  his  horses,  which  loss  of  control  continued  up  to  that  point, 
and  that  his  wagon  struck  the  hole  because  of  such  loss  of 
control,  then  the  proximate  cause  of  the  injury  was  not  the 
hole  but  the  loss  of  control  over  the  horses,  or  that  which 
caused  the  horses  to  become  uncontrollable.'^ 

The  jury  was  advised  that  if  it  found  that  such  loss  of  con- 
trol existed  and  was  responsible  for  the  injury,  then  it  must 
find  that  the  hole  in  the  street  was  not  the  proximate  cause  of 
such  injury.     In  this  respect  the  case  differs  from  the  Hoff- 
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man-Billings  Case  and  from  the  cases  therein  cited  It  pre- 
sents the  situation  that  was  before  the  court  in  Steber  v.  C.  & 
N.  W.  R.  Co.  139  Wis.  10,  120  N.  W.  502,  where  it  was  held 
that  the  error,  if  error  there  was,  would  be  held  to  be  non- 
prejudicial, because  the  court  could  not  say  that  the  jury 
would  not  follow  the  instructions  given  and  assume  that  the 
inclusion  reached  was  different  from  what  it  would  have 
been  had  the  proper  specific  question  been  submitted.  While 
we  hold  that  no  reversible  error  was  committed,  we  do  not  ap- 
prove of  the  practice  pursued.  In  all  fairness  the  defendant 
was  entitled  to  have  the  jury  say  directly  and  specifically 
whether  or  not  the  team  was  running  away  and  beyond  con- 
trol momentarily,  and  whether  the  injury  was  the  result  of 
the  runaway,  if  one  was  found. 

4  and  5.  The  errors  assigned  upon  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant  and  in  refusing  to  change 
the  answers  to  certain  questions  in  the  special  verdict  and 
award  judgment  to  the  defendant  on  the  verdict  as  changed 
are  based  on  the  proposition  that  the  evidence  was  insuflS- 
cient  to  sustain  a  verdict  for  the  plaintiff.  We  have  exam- 
ined the  evidence,  and  hold  that  it  is  sufiicient  to  support  the 
verdict 

6  and  7.  It  might  have  been  proper  enough  for  the  trial 
judge  to  set  aside  the  verdict  as  being  contrary  to  the  clear 
preponderance  of  the  testimony  on  some  vital  issues,  but,  he 
not  having  seen  fit  to  do  so,  this  court  will  not  reverse  the 
judgment  because  in  its  opinion  the  verdict  is  against  the 
preponderance  of  the  evidence.  We  find  no  exception  to  the 
part  of  the  charge  complained  of,  and  neither  do  we  find  any 
error  in  it 

By  the  Court. — Judgment  affirmed. 
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Nolan,  Administrator,  Appellant,  vs.  First  National  Bank 

OF  Janes viLiiB,  imp.,  Respondent. 

Same,  Respondent,  vs.  Same,  Appellant 

Apnl  15— May  i,  1915. 

Trusts  and  trustees:  Devise  of  land  subject  to  legacy:  Executors: 
Limitation  of  actions:  Legai  and  equitable  remedies:  Wills: 
Construction:  "Reside  elsewhere.** 

1.  A  devisee  of  land  subject  to  the  payment  of  a  legacy  charged  as  a 

lien  thereon  is  not  a  trustee  of  an  express  trust,  and  an  action 
by  the  legatee  to  enforce  the  lien  may  be  barred  by  the  statute  of 
limitations.    Merton  v.  0*Brien,  117  Wis.  437,  followed. 

2.  The  fact  that  the  devisee  Is  made  executor  of  the  will  does  not 

change  the  rule  above  stated,  since  the  duty  to  pay  the  legacy 
devolves  upon  him  as  devisee,  not  as  executor. 
8.  Even  If,  in  such  case,  the  devisee  could  not,  as  executor,  invoke  the 
bar  of  the  statute,  he  might  do  so  where  he  had  been  fully  dis- 
charged as  executor  more  than  six  years  before  the  action  was 
commenced. 

4.  Where  the  legacy  so  charged  upon  land  provided  for  payment  of  a 

sum  annually,  a  failure  to  pay  for  any  one  year  gave  the  legatee 
a  legal  as  well  as  an  equitable  remedy;  and  when  the  six-year 
statute  barred  the  legal  remedy  it  barred  also  the  equitable  one. 

5.  Where  land.  Including  testator's  homestead,  was  devised  to  his  son 

charged  with  the  support  and  maintenance  of  the  widow  at  said 
homestead  so  long  as  she  should  wish  to  reipain  there,  and  fur- 
ther charged  with  the  payment  of  a  certain  sum  annually  to  her 
"any  year  or  years  when  she  may  for  any  reason  reside  else- 
where" than  with  said  son,  such  language  implies  that  no  ac- 
count should  be  taken  of  any  absence  less  than  a  year;  and  where 
in  each  year  the  widow  spent,  in  two  or  more  separate  visits, 
from  one  to  four  months  with  a  daughter  who  lived  in  the  same 
city  a  few  blocks  away — her  room,  furniture,  etc.,  being  all  the 
time  kept  ready  for  her  at  the  son's  house, — no  payments  of 
money  became  due  on  account  of  such  absences. 

Appeals  from  a  judgment  of  the  circuit  court  for  Rock 
county :  George  Grimm,  Circuit  Judge.  Affirmed  on  plaint- 
ijf's  appeal;  reversed  on  that  of  defendant. 

Action  to  recover  an  alleged  unpaid  portion  of  a  legacy 
under  a  will  and  to  declare  the  amount  recovered  a  lien  upon 
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real  estate.  On  January  12,  1892,  Joseph  M.  Donahoe  died 
testate  leaving  his  widow,  Bridget  Donahoe,  his  only  son, 
Joseph  F.  Donahoe,  and  two  daughters,  Katie  E.  Donahoe 
and  Margaret  V.  Donahoe  (now  Nolan).  At  the  time  of  his 
death  he  owned  a  farm  of  eighty  acres  in  the  town  of  Ply- 
mouth, Rock  county,  on  which  he  lived,  and  also  another  par- 
cel of  land  in  the  same  town,  some  land  in  Nebraska,  and 
personal  property.  He  made  bequests  of  money  to  his  widow 
and  to  each  of  his  daughters  and  also  to  some  other  relatives. 
His  land  in  Nebraska  was  devised  in  equal  shares  to  his 
daughters.     The  ninth  paragraph  of  the  will  read : 

'T[  give,  devise  and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  real  estate  to  my  son,  Joseph  Donahoe,. 
charged,  however,  with  and  subject  to  the  payment  of  the 
bequests  above  mentioned  to  my  said  wife  and  to  my  said 
daughters,  and  further  charged  with  and  subject  to  the  com- 
fortable support  and  maintenance  in  health  and  in  sickness 
of  my  said  wife  by  my  said  son  at  the  homestead  portion  of 
my  real  estate  as  long  as  my  said  wife  shall  live  and  desire  to 
remain  at  said  homestead,  and  further  charged  with  and  sub- 
ject to  the  payment  of  the  sum  of  three  hundred  dollars  an- 
nually to  my  said  wife  any  year  or  years  when  she  may  for 
any  reason  reside  elsewhere  than  with  my  said  son,  and  shall 
personally  require  of  my  said  son,  Joseph,  the  payment  there- 
of in  lieu  of  support  and  maintenance." 

His  son  Joseph  was  named  executor  in  the  will  and  he 
qualified  and  acted  as  such.  The  legacies  to  the  widow  (ex- 
cept as  to  maintenance)  and  to  the  daughters  are  admitted  to 
have  been  paid  by  Joseph.  Since  the  action  was  originally 
b^un  both  Bridget  Donahoe  and  Joseph  F.  Donahoe  have 
died,  and  John  E.  Nolan  as  administrator  of  the  estate  of 
Bridget  Donahoe  was  substituted  as  plaintiff,  and  Kathryn  L. 
Donahoe  as  administratrix  of  the  estate  of  Joseph  F.  Dona- 
hoe was  substituted  for  Joseph  F.  Donahoe  as  defendant. 
The  First  National  Bank  of  Janesville  claims  a  mortgage 
lien  on  the  land  sought  to  be  charged  with  the  unpaid  legacy 
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in  excess  of  its  value  and  it  alone  of  the  defendants  appeared 
and  answered. 

It  is  claimed  that  Bridget  Donahoe  chose  to  reside  else- 
where than  at  the  son's  home  and  that  she  did  so  for  seven  or 
eight  years.  She  was  paid  by  her  son  $086  for  the  time  she 
did  not  reside  with  him,  but  it  is  claimed  there  is  still  due 
from  his  estate  the  sum  of  $1,579  with  interest.  This  sum 
is  sought  to  be  recovered  and  to  be  declared  a  lien  on  the  land 
devised  to  the  son  prior  to  that  of  the  mortgage  of  the  defend- 
ant First  National  Bank. 

Final  judgment  in  the  estate  of  Joseph  M.  Donahoe  was 
entered  February  13,  1906,  assigning  the  lands  in  question 
to  Joseph  F.  Donahoe  charged  with  the  support  of  his  mother 
as  provided  for  in  the  ninth  paragraph  of  the  will  and  dis- 
charging the  executor.  The  trial  court  found  that  prior  to 
February  13,  1906,  Bridget  Donahoe  had  elected  to  reside 
with  her  daughter  Margaret  Nolan  for  different  periods, 
amounting  in  all  to  about  seventy-four  months,  and  had  been 
paid  by  her  son  at  various  times  prior  to  February  13,  1906, 
various  amounts  aggregating  $686,  but  that  she  did  not  at 
any  time  require  him  to  pay  the  full  simi  of  $300  per  year. 

Since  February  13,  1906,  Bridget  Donahoe  resided  with 
her  son  except  for  three  months  in  1906,  four  months  in  1907, 
three  months  in  1908,  one  and  one-half  months  in  1909,  two 
months  in  1910,  one  month  in  1911,  and  four  and  one-sixth 
months  in  1913.  This  action  was  begun  August  13,  1913, 
and  the  residence  of  Bridget  Donahoe  with  her  daughter  in 
1906  and  for  two  months  of  1907  was  more  than  six  years 
prior  to  the  commencement  of  this  action,  leaving  fourteen 
and  two-thirds  months  of  residence  away  from  her  son  within 
six  years  of  its  commencement,  which  at  the  rate  of  $300  per 
year  amounted  to  $366.67.  Bridget  Donahoe  personally  re- 
quested Joseph  F.  Donahoe  to  pay  her  money  for  the  purpose 
of  compensating  Margaret  Nolan.  The  court  held  that 
claims  growing  out  of  residence  away  from  the  son  accruing 
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six  years  or  more  prior  to  the  commencement  of  the  action 
were  barred  by  the  statute  of  limitations ;  that  for  the  months 
above  specified  accruing  within  six  years  of  its  commence- 
ment plaintiff  was  entitled  to  recover,  and  that  the  sums  so 
adjudged  due  with  interest  and  costs  were  a  lien  upon  the 
lands  devised  prior  to  that  of  the  Firat  National  Bank, 
Judgment  was  entered  accordingly.  The  plaintiff  appealed 
from  that  part  of  the  judgment  which  held  claims  accruing 
six  years  or  more  prior  to  the  commencement  of  the  action 
were  barred  by  the  statute  of  limitations,  and  the  defendant 
First  National  Bank  appealed  from  that  part  of  the  judg- 
ment which  allowed  recovery  for  fourteen  and  two-thirds 
months'  residence  with  the  daughter  during  the  years  men- 
tioned. 

The  cause  was  submitted  for  the  plaintiff  on  the  brief  of 
Edward  H.  Ryan,  and  for  the  defendant  on  that  of  Jeffris, 
Mouat,  Oestreich  &  Avery. 

VuTJE,  J.  In  Merton  v.  O'Brien,  117  Wis.  437,  94  K 
W.  340,  it  was  held  that  a  devisee  of  land  subject  to  the  pay- 
ment of  a  l^acy  charged  as  a  lien  thereon  was  not  a  trustee 
of  an  express  trust,  and  that  an  action  by  the  legatee  to  en- 
force the  lien  may  be  barred  by  the  statute  of  limitations. 
The  correctness  of  the  decision  is  challenged  by  plaintiff  and 
numerous  foreign  cases  are  cited  to  sustain  the  challenge.  A 
carefid  re-examination  of  the  whole  subject  has  satisfied  us 
of  the  correctness  of  the  result  reached  in  that  case.  The  dis- 
cussion of  the  subject  in  the  opinion  therein  is  so  full  and 
complete  that  no  attempt  will  be  made  to  add  thereto  or  to 
restate  the  views  there  expressed. 

It  is  claimed  that  the  case  at  bar  differs  from  Merton  v. 
O'Brien  because  here  the  devisee  is  made  the  executor  of  the 
will.  There  are  at  least  two  reasons  why  that  does  not 
change  the  rule.  First,  because  as  executor  no  duty  devolved 
upon  the  son  to  pay  the  legacy  in  question.     He  went  into  the 
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possession  of  the  land  at  once  and  the  duty  to  pay  devolved 
upon  him  as  devisee,  not  as  executor.  Second,  upon  the  clos- 
ing up  of  his  father's  estate  he  was  fully  discharged  as  ex- 
ecutor more  than  six  years  before  the  commencement  of  the 
action.  Since  that  time  it  is  clear  he  owed  no  duty  as  ex- 
ecutor to  any  one — ^his  only  duty  being  that  of  a  devisee. 
Having  been  only  a  devisee  for  more  than  six  years  before 
the  commencement  of  the  action,  he  could  invoke  the  bar  of 
the  statute  as  such  even  if  he  could  not  have  done  so  as  ex- 
ecutor. 

Failure  to  pay  the  legacy  for  any  one  year  gave  the  mother 
A  legal  as  well  as  an  equitable  remedy.  She  could  sue  the 
son  at  law  to  recover  the  amoimt  due,  or  in  equity  for  the 
same  purpose,  and  have  the  amoimt  recovered  declared  a  lien 
upon  the  real  estate.  Having  two  remedies,  the  statute  of 
limitations  barred  the  equitable  one  at  the  same  time  the  legal 
one  was  barred.  Casper  v.  Kalt-Zimrners  Mfg.  Co.  159  Wis. 
617,  630,  150  N.  W.  1101,  and  cases  cited.  The  trial  court 
properly  held  that  the  six-years  statute  of  limitations  applied 
to  plaintiff's  cause  of  action. 

The  trial  court  found  that  the  mother  resided  with  her 
daughter  a  period  of  fourteen  and  two-thirds  months  during 
the  years  of  1907,  1908,  1909,  1910,  1911,  and  1913,  an 
average  of  a  little  over  two  months  each  year,  the  longest 
period  being  four  and  one-sixth  months  in  1913  and  the  short- 
est time  being  one  month  in  1911.  Both  son  and  daughter 
lived  in  the  same  city  and  only  about  seven  or  eight  blocks 
apart.  The  testimony  shows  that  during  all  the  time  the 
mother  kept  her  room,  furniture,  and  most  of  her  personal  be- 
longings at  her  son's  house ;  that  the  aggregate  time  each  year 
as  found  by  the  court  consisted  of  two  or  three  or  more  sep- 
arate visits ;  that  when  the  mother  felt  like  it  she  would  go  to 
her  daughter  and  stay  till  she  was  ready  to  return  to  her  son, 
who  maintained  a  room  for  her  and  always  cared  for  her  when 
with  him.     The  will  provides  that  he  shall  pay  her  $300  annu- 
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ally  "any  year  or  years  when  she  may  for  any  reason  reside 
elsewhere"  than  with  him.  The  language  itself  implies  that 
no  account  is  to  be  taken  of  any  absences  less  than  a  year.  To 
construe  it  to  require  the  son  to  be  always  ready  to  furnish 
her  room  and  support  and  yet  at  the  same  time  to  require  him 
to  pay  a  proportionate  sum  for  irregular  short  absences  is  to 
throw  upon  him  an  unreasonable  burden  and  one  not  con- 
templated by  the  testator.  He  knew  that  if  his  son  and 
daughter  did  not  live  far  apart  the  mother  would  undoubtedly 
spend  some  time  at  her  daughter's  house.  The  times  so  spent 
as  shown  by  the  evidence  were  merely  prolonged  visits.  Dur- 
ing the  years  mentioned  the  mother  continued  to  reside  with 
her  son  within  the  meaning  of  the  will,  and  the  trial  court 
erred  in  charging  such  visits  up  to  the  son's  estate. 

By  the  Court — On  plaintiffs  appeal  the  judgment  is  af- 
firmed; on  the  defendant's  appeal  the  judgment  is  reversed, 
and  cause  is  remanded  with  directions  to  dismiss  the  com- 
plaint 


Hull,  Appellant,  vs.  Doheny  and  others,  Eespondents. 

April  15— May  4,  1915. 

Fraud:  Pleading:  Bufflciency  of  complaint:  Conspiracy:  Vendor  and 
purchaser  of  land:  False  representations, 

L  A  complaint  alleging  in  substance  that  defendants,  in  accordance 
with  a  prearranged  plan  of  action  for  their  mutual  profit,  in- 
duced plaintiff  to  buy  320  acres  of  land  in  a  distant  state  at  |40 
per  acre,  by  false  representations  that  it  was  worth  more  and 
that  a  third  person,  whose  written  offer  was  shown  to  plaintiff, 
stood  ready  to  purchase  it  at  once  for  |47.50  per  acre,  when  as 
matter  of  fact  the  land  was  not  worth  to  exceed  $7  per  acre,  the 
letter  was  a  fiction,  and  the  alleged  bidder  did  not  exist, — is 
held,  on  demurrer,  to  state  a  good  cause  of  action. 

2.  The  action  in  such  case  is  not  for  conspiracy,  but  to  recover  dam- 
ages for  a  wrong  committed  by  a  number  of  persons  who  agreed 
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to  act  together  to  that  end,  the  conspiracy  being  alleged  merely 
to  connect  all  the  defendants  with  the  overt  acts  of  each  indi- 
vidual. 

3.  The  representation  that  there  was  a  prospective  purchaser  for 

the  land  who  had  already  made  a  boiia  fide  offer  of  an  increased 
price  was  a  representation  of  fact,  as  distinguished  from  a 
promise  or  an  opinion. 

4.  A  mere  expression  of  opinion  aB  to  the  value  of  property  will  not 

constitute  fraud,  but  trick  or  artifice  must  not  be  resorted  to  in 
order  to  throw  the  purchaser  off  his  guard  or  prevent  inquiry, 
especially  where  the  property  is  in  a  distant  state. 

Appeal  from  an  order  of  the  circuit  court  for  Rock  county: 
Geoeob  Grimm,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  resulting  from  an  al- 
leged successful  fraudulent  conspiracy  by  the  defendants, 
seven  in  number,  by  which  the  plaintiff  was  induced  to  pur- 
chase 320  acres  of  land  in  Kansas,  paying  $12,800  therefor, 
when  the  same  was  in  fact  worth  only  $2,240.  A  general 
demurrer  to  the  complaint  was  sustained  and  the  plaintiff  ap- 
peals. 

The  complaint  alleges  in  substance  that  the  defendant 
Raphe  on  November  22,  1913,  owned  the  land  in  question, 
and  that  on  that  date  the  defendant  Doheny  falsely  and  with 
intent  to  deceive  represented  to  plaintiff  that  he  {Doheny) 
could  buy  the  land  in  question  for  $40  an  acre  and  might  sell 
it  for  $47.50  an  acre,  at  the  same  time  showing  the  plaintiff 
a  letter  purporting  to  be  from  one  Cohan  of  Topeka,  Kansas, 
offering  $47.60  an  acre  for  the  land;  that  the  plaintiff  be- 
lieved said  representations,  and  relying  thereon  and  believing 
that  he  himself  could  receive  the  profit  of  $7.50  per  acre 
agreed  to  purchase  the  land  of  Raphe  at  $40  per  acre,  and 
made  an  advance  pa\iiient  of  $500  on  the  purchase  price, 
agreeing  to  pay  $2,500  December  1st  and  the  balance  on  or 
about  January  1,  1914;  that  when  the  contract  was  signed 
Doheny  pretended  to  wire  said  Cohan  that  he  had  closed  the 
deal  on  the  $47.50  offer  and  told  the  plaintiff  that  he  would 
ask  Cohan  by  letter  to  send  $1,000  as  the  first  payment  and 
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the  balance  about  February  following;  that  on  December  1, 
1913,  Doheny  told  the  plaintiff  that  he  had  received  $500 
from  Cohan  and  had  obtained  a  certificate  of  deposit  for  the 
amount  which  he  had  left  with  the  defendant  Fisher  to  give 
to  Kapke;  that  at  about  the  same  time  Doheny  told  the  plaint- 
iff that  Cohan  had  written  to  him  that  the  defendant  Don- 
nelly would  take  the  contract  off  the  plaintiff's  hands,  but 
later  told  plaintiff  that  Dpnnelly  informed  him  not  to  do  any- 
thing for  the  reason  that  Cohan  himself  was  coming  to  Janes- 
ville  in  a  few  days  to  close  up  the  deal. 

The  complaint  then  relates  several  maneuvers  of  the  de- 
fendants to  impress  the  plaintiff  with  the  wonderful  value  of 
lis  purchase,  the  first  being  a  letter  written  from  Kansas  by 
Fisher  to  Doheny  just  before  January  1,  1914,  greatly  exag- 
gerating the  value  of  the  land  and  suggesting  that  he  and 
Doheny  buy  it  from  plaintiff  at  $50  an  acre,  which  letter 
Doheny  showed  the  plaintiff ;  another  being  a  representation 
made  by  Doheny  and  Fisher  to  plaintiff  that  one  Krans,  a 
relative  of  Fisher,  wished  to  buy  the  land  at  $50  an  acre,  by 
which  means  plaintiff  was  induced  to  consent  that  Doheny  re- 
turn the  $500  pretended  to  be  advanced  by  Cohan  and  de- 
clare the  Cohan  deal  off ;  another  being  that  Fisher  on  Janu- 
tiTy  5,  1914,  paid  plaintiff  $500  for  an  option  of  five  days  on 
the  land  and  stated  that  his  relative  Krans  was  going  to  get 
$70  an  acre  for  the  land  and  would  arrive  in  JanesviUe  in  a 
few  days  to  complete  the  purchase.  The  complaint  further 
allies  that  plaintiff  on  January  2,  1914,  paid  Kapke  the  bal- 
ance of  the  purchase  price  of  the  land  at  $40  an  acre,  less  an 
incumbrance  of  $2,000,  relying  on  the  truth  of  the  represen- 
tations of  Doheny,  Fisher,  and  Krans  that  the  land  was  worth 
more  or  could  be  sold  for  more  than  $50  per  acre,  whereas  the 
land  was  not  worth  to  exceed  $7  per  acre. 

It  is  further  alleged  that  none  of  the  representations  as  to 
the  value  of  the  land  were  true ;  that  Cohan  was  a  myth  and 
liis  alleged  letter  manufactured;  that  neither  Fisher  nor 
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Kranz  ever  saw  the  land  and  Kranz  was  not  a  relative  of 
Fisher;  that  the  oral  and  written  representations  aforesaid 
were  all  made  as  the  result  of  and  in  furtherance  of  a  con- 
spiracy and  agreement  between  the  several  defendants  for  the 
purpose  of  selling  the  land  to  plaintiff  at  a  much  greater  price 
than  its  value  and  dividing  the  profits  among  themselves. 
Judgment  is  demanded  for  the  difference  between  the  actual 
value  of  the  land  and  the  amount  paid  for  it  by  the  plaintiff. 
The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Thos.  S.  Nolan  and  H.  8.  Dugan,  and  for  the  respondents  on 
a  brief  signed  by  Jeffris,  Mouai,  Oestreich  &  Avery,  attorneys^ 
for  Philip  Doheny,  Jr.,  R.  N.  Jacobi,  and  Thomas  W.  Don- 
nelly; by  Charles  E.  Pierce,  attorney  for  Frank  W.  Fisher 
and  William  L.  Kapke;  and  by  John  L.  Fisher,  attorney  for 
Ernest  Krans, 

WiNSLow,  C.  J.  If  this  complaint  does  not  tell  a  plain 
tale  of  actionable  fraud,  it  would  be  hard  to  find  one  that  does. 
The  gist  of  it  is  this:  The  defendants,  acting  in  accordance 
with  a  prearranged  plan  of  action  for  their  mutual  profit,  in- 
duced the  plaintiff  to  buy  320  acres  of  land  in  a  distant  state 
at  $40  per  acre,  on  the  false  representation  that  it  was  worth 
more  than  that  sum  per  acre  and  that  a  third  party,  whose 
written  offer  was  produced,  stood  ready  to  purchase  it  at  once 
at  $47.50  an  acre;  when  as  matter  of  fact  the  land  was  not 
worth  to  exceed  $7  per  acre,  the  letter  was  a  fiction,  and  the 
alleged  bidder  did  not  exist. 

It  is  difficult  to  imagine  a  more  seductive  fraud  than  thia 
and  we  are  at  a  loss  to  understand  upon  what  ground  the  de* 
murrer  was  sustained.  It  is  not,  as  seems  to  have  been 
thought,  an  action  for  conspiracy,  but  an  action  to  reqover 
damages  for  a  wrong  committed  by  a  number  of  persons  who 
have  agreed  to  act  together  to  accomplish  that  wrong,  all  being 
liable  for  all  acts  committed  by  any  one  of  their  number  in 
furtherance  of  the  concerted  plan  of  action.     The  conspiracy 
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is  alleged  simply  as  a  means  of  eomiecting  all  the  defendants 
vith  the  overt  acts  of  each  individual  Martens  v.  Reilly, 
109  Wis.  464,  84  K  W.  840;  Randall  v.  Lonstorf,  126  Wis. 
147, 106  N.  W.  663;  Oebhardt  v.  Holmes,  149  Wis.  428, 135 
:R.  W.  860. 

The  representation  that  there  was  a  prospective  purchaser 
for  the  land  who  had  already  made  a  bona  fide  offer  of  an  in- 
creased consideration  therefor  was  clearly  a  representation  of 
a  fact  as  distinguished  from  a  promise  or  an  opinion,  and  if 
false  may  well  constitute  actionable  fraud.  It  is  well  estab- 
lished that  a  mere  expression  of  opinion  as  to  the  value  of  an 
article  will  not  constitute  fraud,  but  trick  or  artifice  must  not 
be  resorted  to  in  order  to  throw  the  purchaser  off  his  guard  or 
prevent  inquiry,  especially  where  the  property  is  not  near  at 
hand  but  in  a  distant  state.  Morgan  v.  Hodge,  145  Wis.  143, 
129  N.  W.  1083.  The  complaint  fairly  bristles  with  allega- 
tions of  such  tricks  or  artifices  in  the  present  case. 

By  the  Court. — Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer  to  the  complaint. 


Baskfield,  Administrator,  Appellant,  vs.  Molthbit,  Re- 
spondent. 

April  16— May  4*  1915. 

<Hft  by  aged  parent  to  one  of  her  children:  Undue  influence:  Mental 

capacity. 

J'indings  of  the  trial  court  to  the  effect  that  an  assignment  of  a 
note  and  mortgage,  made  by  an  aged  parent  about  four  months 
before  her  death  to  a  son  who,  after  coming  to  maturity,  had 
•continued  to  aid  his  parents  and  look  after  the  home  farm,  was 
not  obtained  by  the  son  by  fraud  or  the  exercise  of  undue  in- 
fluence, and  that  at  the  time  of  making  such  assignment  the 
mother  was  of  sound  mind  and  memory  and  was  acting  of  her 
-own  free  will,  are  held  to  be  sustained  by  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Jefferson 
county :  Geobge  Geimm,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  an  assignment  of  a  note  and  mortgage 
on  the  ground  that  it  was  obtained  by  fraud  and  undue  in^ 
fluence. 

The  facts,  so  far  as  necessary  to  present  the  questions  in- 
volved here,  were  stated  by  the  trial  court  in  concluding  the 
case,  as  follows : 

Magdalena  Molthen  deceased,  testate,  June  23, 1910.  Her 
will  was  duly  admitted  to  probate.  She  left  surviving  several 
adult  children  and,  among  them,  defendant  John  Molthen. 
Her  husband  predeceased  her  several  years.  For  a  long 
period  they  lived  on  a  farm.  They  were  advanced  in  years. 
All  the  children,  except  the  defendant,  soon  after  coming  to 
maturity  left  the  parents  to  their  own  resources  and  to  care 
for  themselves.  He  married  some  twenty  years  before  his 
mother  died.  He  lived  with  his  parents  for  several  years 
after  the  marriage,  then  went  to  live  on  a  near-by  farm ;  but 
continued  to  aid  his  parents  for  a  time,  then  was  recalled  to 
the  home  to  work  the  farm.  He  did  that  for  some  seven 
years  thereafter.  He  then  went  to  another  farm  in  the 
neighborhood,  but  continued  to  aid  in  looking  after  the  home 
farm.  September  25,  1908,  the  deceased  became  the  owner 
of  the  note  and  mortgage  in  question.  The  amount  thereof 
was  $2,000.  January  13,  1910,  it  was  duly  assigned  to  de- 
fendant and  the  assignment  was  promptly  placed  on  record. 
The  mortgage  and  note  which  it  secured  were  duly  delivered 
with  the  assignment  to  defendant  as  his  property  in  consid- 
eration of  one  dollar  and  natural  love  and  affection  and  serv-^ 
ices  theretofore  rendered  by  him  for  the  assignor.  Mrs. 
Molthen  contemplated  making  the  assignment  for  some  six 
months  before  it  was  dona  She  was  of  sound  mind  and 
memory  and  did  the  act  of  her  own  free  wilL  Defendant 
did  not  exercise  any  undue  influence  or  use  any  fraud  to  pro- 
cure the  making  of  the  assignment.  When  she  died  she  waa 
worth  some  $6,000. 
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The  evidence  tended  to  show  that  only  one  of  the  foni; 
children,  beside  defendant,  took  any  active  interest  in  im- 
peaching the  gift  of  the  mortgage  to  defendant;  tiiat  there 
were  strong  reasons  for  his  having  been  specially  favored, 
and  there  were  special  reasons  why  the  person  who  promoted 
the  litigation  was  treated  with  less  favor  than  some  of  the 
otiber  children,  particularly  the  defendant  The  assignment 
was  made  some  four  months  before  Mrs.  Molthen  died  and 
when  there  is  little  dispute  but  that  she  was  of  sound  mind. 
The  attorney  who  drew  it  and  superintended  its  execution 
testified  that  Mrs.  Molthen  employed  him,  that  she  went  to 
the  bank  and  got  the  papers  and  directed  what  she  wanted 
done;  that  she  appeared  to  be  fully  competent  to  do  business 
and  to  exercise  judgment;  that  he  had  no  words  with  de- 
fendant in  respect  to  the  matter;  that  he  visited  her  at  her 
house  at  the  request  of  her  physician  for  the  purpose  of  en- 
abling her  to  execute  the  assignment ;  that  he  read  it  to  her 
and  asked  her  if  she  was  acting  of  her  own  free  will  and 
without  talking  with  defendant  about  it;  that  she  declared 
in  the  affirmative  and  that  she  had  never  talked  with  defend- 
ant about  it;  that  he  cautioned  her  in  respect  to  the  matter 
because  of  the  special  favor  to  defendant  and  of  the  circum- 
stance of  the  assignment  being  made  in  his  house,  and  that 
she  persisted  in  declaring  that  it  was  what  she  wanted  to  do 
and  that  it  was  uninfluenced  by  any  talk  with  her  son. 

On  the  facts  found  as  aforesaid  judgment  was  rendered 
dismissing  the  complaint  with  costs. 

For  the  appellant  there  was  a  brief  by  Chr.  A.  Christian- 
sen, attorney,  and  /.  E.  &  J.  F.  Malone^  of  counsel,  and  oral 
argument  by  J.  E.  Malone. 

For  the  respondent  there  was  a  brief  by  Burke  &  LuecJe,  at- 
torneys, and  R.  W.  Lueck,  of  counsel,  and  oral  argument  by 
Robert  Lueck. 

Maeshaix,  J.     The  foregoing  indicates  sufficiently  the 
issues  in  this  case  and  the  general  features  of  the  evidenca 
Vol.  161  —  3 
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Stoecker  v.  Cedarburg,  161  Wis.  34. 

Many  minor  details  to  which  our  attention  was  called  on  the 
argument  have  been  considered ;  but  do  not  change  the  stated 
general  aspects  of  the  case,  and,  therefore,  it  does  not  seem 
best  to  incumber  the  record  with  any  particular  reference  to 
them. 

While  some  errors  are  claimed  to  have  occurred  in  regard 
to  admission  of  evidence,  there  are  none,  in  our  judgment, 
which  materially  affect  the  result,  hence  that  branch  of  the 
case  will  be  passed  without  discussion. 

There  is  left  only  a  claim  that  material  findings  of  fact  are 
against  the  clear  preponderance  of  the  evidence.  It  does  not 
appear  so.  The  appellant  seems  to  have  signally  failed  to 
make  out  a  case  of  undue  influence.  Granted  that  Mrs. 
Molthen  was  a  little  childish,  that  is  quite  characteristic  of  old 
people.  She  evidently  had  a  very  deep  conviction  of  what  she 
wanted  to  do  with  the  note  and  mortgage.  In  face  of  the 
positive  evidence  that  she  procured  them  from  the  bank 
where  she  customarily  kept  them,  employed  an  attorney  to 
draft  the  proper  paper  for  the  transfer,  lat«r  sent  for  him  to 
attend  her  and  supervise  the  execution,  then  emphatically  de- 
clared that  she  wished  to  make  the  transfer,  and  that  she  had 
not  said  anything  to  her  son  John  about  the  matter, — the 
findings  complained  of  are  well  supported. 

By  the  Court. — Judgment  affirmed. 


Stobckee,  Appellant,  vs.  City  of  Cedaebubg,  Respondent 

April  16— May  4,  1915. 

Municipal  corporations:  Street  improvements:  Changing  flow  of  «ir- 

face  water. 

A  city  has  the  right  to  change  the  natural  course  of  surface  water 
by  improvements  on  Its  streets,  even  though  the  flow  of  such 
water  to  and  upon  adjoining  lands  is  thereby  changed. 
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Appeat,  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:  Mabtin  L.  Lueck,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  caused  by  surface  wa- 
ter which  it  is  alleged  the  city  gathered  into  artificial  water 
channels  and  discharged  upon  the  plaintiffs  land,  and  for 
the  abatement  of  a  nuisanca 

The  plaintiff  and  her  husband  were  the  owners  of  the  land 
here  involved.  Since  the  cause  has  been  tried  in  the  trial 
court  the  husband  has  died  and  the  action  is  continued  in  the 
plaintiff's  name.  It  appears  that  the  plaintiff  owns  land 
situated  on  Wurthmann  street  in  the  city  of  Cedarburg. 
There  were  no  improvements  upon  this  property.  Wurth- 
mann street  intersects  "Plank  Eoad"  on  the  west  of  and 
Hilbert  and  Depot  streets  on  the  north  of  plaintiff's  property. 
The  city  some  years  ago  constructed  a  drain  pipe  from 
"Plank  Road,"  draining  a  piece  of  land  east  thereof  which 
borders  on  plaintiff's  land  on  the  north.  This  drain  was  for 
the  purpose  of  conducting  the  surface  water  and  carried  it  to 
the  intersection  of  Depot  street,  where  it  was  discharged  and 
thence  flowed  upon  plaintiff's  land.  The  plaintiff  used  this 
tract  of  land  for  agricultural  purposes.  She  alleges  that  this 
discharge  of  the  surface  water  damaged  the  crops,  and  fur- 
ther alleges  that  some  of  the  residents  discharged  sewage  into 
this  drain  and  thus  it  constituted  a  nuisance.  The  testimony 
showed  that  before  this  drain  was  constructed  the  elevation 
of  the  land  in  the  locality  of  "Plank  Road,"  Hilbert  street, 
and  Depot  street  was  such  as  to  drain  surface  water  on  the 
plaintiff's  land. 

The  circuit  cou^,  with  the  consent  of  the  attorneys,  dis- 
charged the  jury  upon  the  ground  that  it  was  an  equitable 
action.  The  court  found  that  the  discharge  of  the  surface 
water  onto  the  plaintiff's  land  was  not  any  greater  than  be- 
fore the  construction  of  this  drain  and  that  the  city  had  not 
authorized  any  one  to  drain  sewage  from  their  premises  into 
the  street  drain,  and  that  if  such  use  had  been  made  of  the 
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drain  it  was  without  the  city's  knowledge  and  consent 
Judgment  was  entered  dismissing  the  plaintiff's  complaint 
and  awarding  defendant  its  costs  and  disbursements.  From 
such  judgment  this  appeal  is  taken. 

Charles  M.  Scanlan,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  William  F.  Schor 
nen,  attorney,  and  James  D.  Shaw,  of  counsel,  and  oral  ar- 
gument by  Mr.  Shaw. 

SiEBECKBB,  J.  We  have  examined  the  record  and  find 
the  evidence  amply  sustains  the  findings  of  fact  of  the  trial 
court.  The  trial  court  properly  held  that  the  acts  of  the 
city  in  constructing  the  drain  and  improving  the  highway 
adjacent  to  plaintiff's  premises  did  not  increase  the  flow  of 
the  surface  water  onto  the  plaintiff's  land  and  did  not  create 
a  nuisanca 

The  city  had  the  right  to  improve  the  "Plank  Road"  and 
the  streets  in  the  city  and  to  change  the  natural  course  of  the 
surface  water  by  such  improvement  within  the  limits  of  the 
highways,  even  though  such  improvement  changed  the  flow 
of  such  water  onto  adjoining  lands.  Champion  v.  Crandon, 
84  Wis.  405,  54  N.  W.  775;  Merkel  v.  Oermantown,  120 
Wis.  494,  98  K  W.  210. 

By  the  Court. — Judgment  aflBrmed. 


Wahbeb,  Appellant,  vs.  Aldeioh,  Respondent 

AprU  le—May  I  1915. 

KuUancea:  RoUer  skating  rink:  Infunction. 

1.  Where  the  operation  of  a  roller  skating  rink,  though  Involving 

considerable  noise,  is  not  physically  annoying  to  persons  of  or- 
dinary Bensibllitles,  it  Is  not  a  nuisance  and  the  courts  should 
not  Interfere  therewith  by  injunction. 

2.  Where  such  a  rink  is  located  near  the  business  center  of  a  city, 

the  rule  applicable  to  one  situated  in  a  strictly  residence  district 
cannot  be  applied. 


Digitized  by 


Google 


4]  JANUARY  TERM,  1915.  37 

Wahrer  v.  Aldrich,  161  Wis.  36. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Maetin  L.  Lueck,  Circuit  Judge.     Affirmed. 

Action  for  damages  and  for  a  permanent  injunction  re- 
straining the  defendant,  who  pperatcd  a  roller  skating  rink 
opposite  plaintiff's  hotel,  from  causing  or  permitting  noises 
usually  attendant  upon  the  operation  of  the  rink.  As  facts 
the  court  found: 

(1)  "That  plaintiff  is,  and  was  at  the  times  alleged  in  said 
complaint,  the  proprietor  and  manager  of  the  Hotel  Wau- 
kesha, a  commercial  hotel  situated  on  the  comer  of  Main 
street  and  Gaspar  street  in  the  city  of  Waukesha,  Wisconsin, 
under  a  written  lease  and  contract  to  purchase  said  property ; 
that  both  of  said  streets  are  paved  with  a  vitrified  brick  pave- 
ment, and  said  hotel  is  one  block  from  'Five  Points,'  the 
business  center  of  said  city. 

(2)  "That  the  defendant,  during  the  siimmer  of  1913, 
conducted  and  operated  a  roller  skating  rink  nearly  opposite 
the  hotel  of  the  plaintiff  and  on  the  northerly  side  of  said 
Main  street,  beginning  on  the  7th  day  of  Jime,  1913,  and 
continuing  until  the  8th  day  of  September,  1913,  when  he 
was  restrained  by  a  temporary  injunctional  order  issued  in 
this  action. 

(3)  "That  defendant  used,  in  connection  with  the  actual 
operation  of  said  roller  skating  rink,  a  mechanically-operated 
organ,  and  the  plaintiff  also  had  in  the  dining  room  of  said 
hotel  a  mechanicaUy-operated  instrument  that  produced  mu- 
sic of  somewhat  the  same  general  character  as  the  instnmient 
of  the  defendant,  but  not  so  loud  or  shrill  as  that  produced 
in  the  rink  of  the  defendant,  and  was  started  by  dropping  a 
coin,  or  metal  slug,  in  a  slot  connected  with  said  instrument 

(4)  "That  the  instnmient  in  the  hotel  of  the  plaintiff  was 
frequently  played  by  those  visiting  the  hotel,  the  plaintiff  or- 
dering the  playing  of  said  instrument  to  be  discontinued  at 

10  o'clock  in  the  evening,  and  his  orders  in  this  respect  were 
generally  heeded. 

(5)  "That  the  roller  skating  rink  of  the  defendant,  to- 
gether with  the  organ  operated  in  connection  therewith,  was 
open  and  operated  up  to  10 :30  o'clock,  and  sometimes  later, 
on  the  evening  of  each  day  of  the  week,  except  Sunday,  and 
OA  Tuesdays  and  Saturdays  the  said  rink  was  open  until 

11  o'clock  in  the  evening  and  sometimes  as  late  as  11 :30. 
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(6)  "That  the  hotel  of  the  plaintiff  is  a  three-story  build- 
ing, the  walls  of  which  are  cons tmic ted  of  cut  quarry  lime- 
stone, and  has  a  saloon  business  run  in  connection  with  it, 
from  which  drinks  were  furnished  and  served  in  the  dining 
room  of  said  hotel  until  12  o'clock  at  night 

(7)  "That  the  dimensions  of  the  roller  skating  rink  oper- 
ated by  the  defendant  is  75  feet  wide  and  150  feet  long,  with 
a  hardwood  floor  laid  in  sections,  covered  over  with  a  heavy 
canvas,  and  was  an  orderly  and  well-managed  place  for  phys- 
ical exercise  and  amusement,  good  order  being  always 
maintained,  and  boisterous  and  disorderly  conduct  was  not 
allowed. 

(8)  "That  the  operation  of  said  roller  skating  rink  during 
reasonable  hours,  as  conducted  by  the  defendant,  was  not 
physically  annoying  to  the  plaintiff,  or  to  any  other  person  or 
persons  of  ordinary  sensibilities,  living  in  or  resorting  at 
said  hotel ;  but  that  it  was  an  unreasonable  use  of  his  prop- 
erty for  the  defendant  to  operate  the  rink  beyond  the  hour  of 
10  o'clock  at  night 

(9)  "That  the  inmiediate  neighborhood  in  which  said 
roller  rink  was  operated  is  thickly  populated,  and  that  the 
operation  of  said  rink  as  conducted  by  the  defendant  was  not 
physically  annoying  to  any  of  the  permanent  residents  of  or- 
dinary sensibilities  in  the  neighborhood ;  and  that  the  homes 
of  nearly  all  of  the  permanent  residents  in  the  neighborhood 
are  so  situated  that  the  noise  and  music  emanating  from  said 
rink  would  have  the  same  or  similar  effect  upon  the  persons 
in  said  homes  as  it  would  have  on  persons  in  the  hotel  of  the 
plaintiff.'' 

As  conclusions  of  law  the  court  found : 

(1)  "That  the  roller  skating  rink  of  the  defendant,  as  op- 
erated and  conducted  by  him  on  Main  street  in  said  city  of 
Waukesha  in  the  summer  of  1913,  was  not  and  did  not  con- 
stitute a  public  nuisance. 

(2)  "That  the  operation  of  said  roller  skating  rink  by  the 
defendant  in  the  summer  of  1913  was  not  and  did  not  con- 
stitute a  nuisance  to  the  plaintiff  or  to  his  business  and  prop- 
erty, but  that  it  was  an  unreasonable  use  of  his  property  by 
the  defendant  to  operate  the  rink  later  than  10  o'clodc  at 
night 
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(3)  "That  the  plaintiflf  is  not  entitled  to  a  permanent  in- 
junction absolutely  enjoining  the  defendant  from  the  opera- 
tion of  said  roller  skating  rink  opposite  his  place  of  business 
on  Main  street  in  the  said  city  of  Waukesha,  but  that  he  is 
entitled  to  a  judgment  enjoining  the  operation  of  said  skating 
rink  after  the  hour  of  10  o'clock  at  night  and  enjoining  the 
practice  of  shooting  blank  cartridges  in  starting  races. 

(4)  "That  if  it  shall  be  finally  decided,  upon  the  appeal 
from  the  findings  and  judgment  to  be  filed  and  entered  in 
this  action,  that  the  plaintiflF  is  not  entitled  to  the  injunction 
and  relief  prayed  for  in  his  complaint,  or  the  plaintiff  has 
failed  to  take  and  perfect  his  appeal,  then  the  defendant, 
upon  application  to  the  court,  shall  be  entitled  to  have  the 
damages,  if  any,  he  may  have  sustained  by  reason  of  the 
temporary  injunction  issued  at  the  instance  of  the  plaintiff 
herein,  ascertained  by  a  referee  or  otherwise,  as  the  court 
shall  direct  and  determine,  and  as  otherwise  provided  by  the 
statutes  in  such  cases  and  under  the  rules  and  practices  of  the 
court 

(5)  "That  the  judgment  in  this  action  will  be  entered 
without  cost  to  either  party,  except  that  the  defendant  shall 
pay  the  fees  of  the  clerk  of  this  court." 

From  a  judgment  entered  accordingly  the  plaintiff  aj)- 
pealed- 

For  the  appellant  there  was  a  brief  by  C.  E.  Armin,  attor- 
ney, and  a  supplemental  brief  by  /.  F.  Baker,  of  counsel,  and 
oral  argument  by  Mr.  Armin  and  Mr.  F.  W.  Hall.  They 
cited  Snyder  v.  Cabell  29  W.  Va.  48,  1  S.  E.  241 ;  6  Lawson, 
Eights,  R  &  P.  §§  3002,  3007;  Walker  v.  Brewster,  17  Law 
Times,  1S6  ;Pennoyer  v.  Allen,  56  Wis.  502,  14  K  W.  609; 
Stadler  v.  Grieben,  61  Wis.  500,  21  N.  W.  629 ;  Middlestadt 
V.  Waupaca  8.  &  P.  Co.  93  Wis.  1,  66  N.  W.  713 ;  Tiede  v. 
Schneidt,  105  Wis.  470,  81  N.  W.  826;  Price  v.  OaJcfield  H. 
C.  Co.  87  Wis.  536,  540,  58  N.  W.  1039;  Wickham  v.  C.  & 
N.  W.  B.  Co.  95  Wis.  23,  69  N.  W.  982 ;  HUdman  v.  Phil- 
lips, 106  Wis.  611,  82  N.  W.  566. 

For  the  respondent  there  was  a  brief  by  E.  D.  Walsh,  at- 
torney, and  Henry  Lockney,  of  counsel,  and  oral  argument 
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by  Mr.  Walsh.  They  cited  McCann  v.  Strang,  97  Wis.  651, 
72  N.  W.  1117;  Johnson  v.  Philadelphia,  94  Miss.  34,  47 
South.  526. 

VixjE,  J.  The  plaintiff  claims  that  the  ninth  finding  of 
fact  to  the  effect  that  the  operation  of  the  rink,  as  conducted 
by  the  defendant,  was  not  physically  annoying  to  any  of  the 
permanent  residents  of  ordinary  sensibilities  in  the  neighbor- 
hood, is  not  sustained  by  the  evidence.  He  further  claims 
that  upon  the  facts  found  by  the  court  he  was  entitled  to  a 
permanent  injunction  as  prayed  for. 

As  would  be  expected  in  a  case  of  this  kind  there  is  a  wide 
range  in  the  testimony  regarding  the  volume  of  noise  made 
by  the  rink.  Some  described  it  as  very  loud  and  annoying 
and  others  as  nothing  out  of  the  ordinary.  All  practically 
agreed  that  the  noise  made  by  the  skating  was  that  of  a 
rather  loud  rumbling  noise — ^much  like  that  of  a  train  pass- 
ing over  a  bridge.  Some  found  the  music  pleasant,  some  un- 
pleasant, and  upon  others  it  seemed  to  have  made  no  particu- 
lar impression*  There  was  medical  testimony  to  the  effect 
that  the  noise  was  not  of  a  kind  to  physically  annoy  persons 
of  ordinary  sensibilities.  Such  rinks  are  common  enough  so 
that  the  testimony  of  each  witness  can,  to  some  extent  at  least, 
be  gauged  by  experience  and  observation.  Upon  the  whole 
we  think  the  trial  court  found  the  facts  substantially  as  they 
existed — certainly  his  findings  cannot  be  set  aside  as  not  sup- 
ported by  the  evidence. 

Do  the  facts  found  sustain  the  judgment  f  In  McCann  v. 
Strang,  97  Wis.  551,  72  N.  W.  1117,  the  general  rule  govern- 
ing cases  of  this  kind  is  stated  to  be  that  courts  will  not  abate 
a  lawful  business  as  a  nuisance  on  the  ground  of  noise  alone, 
unless  the  noise  and  other  incidents  thereof  are  such  as  would 
be  likely  to  cause  some  "actual,  material,  physical  discomfort 
to  a  person  of  ordinary  sensibilities,  so  circumstanced  as  the 
complaining  party."     It  is  therein  further  stated  that  "the 
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nature  of  the  trade,  the  kind  of  noise,  the  location,  and  all 
the  attending  circumstances  must  be  taken  into  considera- 
tion.'' The  standard  for  measuring  the  nuisance  qualities  of 
the  noise  is  its  effect  upon  a  person  of  ordinary  sensibilities. 
It  is  to  be  gauged  neither  by  a  neurotic  nor  a  phlegmatic  tem- 
perament. To  constitute  a  nuisance  it  must  be  physically  an- 
noying— it  is  not  suflScient  that  it  offend  mere  taste  or  what 
is  ideally  desirable.  An  actual  effect  of  discomfort  must  be 
produced  by  it  upon  the  average  nervous  organization  before 
courts  will  interfere.  Price  v.  Grantz,  118  Pa.  St  402,  11 
Atl.  794;  Powell  v.  Bentley  &  G.  F.  Co.  84  W.  Va.  804,  12 
S.  E.  1086, 12  L.  R  A.  53 ;  note  to  Acme  F.  Co.  v.  State  (34 
Ind.  App.  346,  72  N.  E.  1037)  107  AnL  St  Rep.  195  et  $eq.; 
2  Wood,  Nuisances  (8d  ed.)  §  617;  Joyce,  Nuisances,  §  183. 

The  business  of  the  defendant  was  a  lawful  one.  It  was 
located  within  one  block  of  the  business  center  of  the  city  of 
Waukesha.  The  court  restrained  its  operation  after  10 
o'clock  at  night  and  forbade  the  firing  of  pistols  for  starting. 
No  complaint  can  be  made  on  the  groimd  that  it  is  permitted 
to  operate  at  unreasonable  hours,  so  as  to  disturb  the  sleep  of 
any  one  during  the  usual  hours  of  repose.  Located  as  it  is 
near  the  business  center  of  the  city,  the  rule  applicable  to  one 
situated  in  a  strictly  residence  portion  thereof  cannot  be  ap- 
plied. The  evidence  establishes  that  considerable  noise  was 
incidental  to  plaintiff's,  own  business.  That  is  true  of  many 
a  business  located  near  or  in  residence  sections,  such  as  bowl- 
ing alleys,  dance  halls,  theaters,  or  other  places  of  public 
amusement,  stone-cutting  works,  planing  mills,  and  the  oper- 
ation of  most  kinds  of  machinery.  True,  any  of  these  may 
become  a  nuisance,  but  as  ordinarily  conducted  they  are  not 
r^arded  as  sucL  This  world  is  full  of  noise,  and  city  dwell- 
ers have  to  temper  their  enjoyment  of  it  with  more  th^n  the 
average  amount  Upon  the  facts  found  and  the  test  appli- 
cable thereto  the  circuit  court  reached  the  right  result 

By  the  Court, — Judgment  afltened, 


Digitized  by 


Google 


42  SUPREME  COURT  OF  WISCONSIN.      [May 


Wisconsin  Drainage  Co.  v.  Industrial  Commission,  161  Wis.  42. 

Wisconsin  Drainage  Company,  Appellant,  vs.  Industrial 
Commission  and  others.  Respondents. 

ApHl  16— May  4,  1915. 

Workmen*s  compensation:  Dependence  of  parents  on  son:  Presump- 
tions: Burden  of  proof:  Finding  hy  industrial  commission:  Suf- 
ficiency of  evidence, 

1.  Dependence  of  parents  upon  their  children  will  not  be  presumed; 

and  parents  claiming  to  be  so  dependent  must,  under  sub.  3,  sec. 
2394 — 10,  Stats.,  establish  that  fact  by  a  preponderance  of  the 
evidence,  the  burden  of  proof  being  the  same  as  in  an  ordinary 
civil  action. 

2.  Evidence  in  this  case  that  a  deceased  employee  was  accustomed 

to  turn  over  to  his  mother  a  part  of  his  earnings;  that  she  spent 
the  same  for  family  support,  as  he  probably  supposed  she  would; 
and  that  it  took  all  the  money  so  turned  over,  and  the  ordinary 
family  income  as  well,  to  meet  the  expenses,  is  held — even 
though  the  son  expected  to  be  paid  back  sometime  when  he 
needed  the  money  to  buy  a  farm — to  sustain  a  finding  of  the  in- 
dustrial commission  that  the  parents  were  partially  dependent 
on  him  for  support 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  impeach  an  award  of  the  Ivdustrial  Commission. 
While  in  the  employ  of  plaintiff,  George  Ganzer  was  so  in- 
jured as  to  proximately  cause  his  death  under  circumstances 
rendering  the  employer  liable  to  his  dependents  under  the 
Workmen's  Compensation  Act.  He  was  an  unmarried  man, 
twenty-one  years  of  age,  working  away  from  the  parental 
home.  He  left  home,  took  emplojTnent  at  $10  per  week,  and 
worked  about  a  month  before  he  was  injured.  In  the  mean- 
time he  visited  home  twice  and  turned  over  to  his  mother 
some  $18  or  $20.  She  used  it  for  family  support.  He  had 
been  accustomed  to  turn  his  earnings  over  to  his  mother  and 
obtain  money  back  as  he  needed  it.  The  parents  owned  a 
home  valued  at  about  $2,275,  incumbered  for  $1,300,  also  a 
small  amount  of  personal  property.     The  father  had  an  earn- 
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ing  capacity  of  about  $65  per  month  and  was  in  fair  working 
health,  as  was  also  the  mother.  George  purposed  saving  to 
buy  a  farm  and  made  his  mother  his  banker;  but  without 
thought  that  she  should  keep  the  particular  money  he  turned 
over  to  her.  She  took  and  used  it  as  she  had  money  he  earned 
before  he  was  of  age.  She  estimated  that  he  had  been  accus- 
tomed to  turn  over  to  her  $15  per  month  more  than  he  drew 
and  said  she  spent  the  residue  for  family  expenses. 

The  Commission  found  that  the  parents  of  deceased  were 
partially  dependent  on  him  for  support,  fixed  the  amount  at 
$180  per  year,  and  the  whole  they  were  entitled  to  at  $720. 
On  the  statutory  appeal  to  the  circuit  court  that  was  affirmed. 

Robert  B.  Freeman,  attorney,  and  Timothy  Brown,  of 
counsel,  for  the  appellant,  contended,  inter  alia,  that  it  is  the 
actual  need  of  the  support  that  determines  the  question  of  par- 
tial dependency.  Jackson  v.  Erie  R.  Co.  (N.  J.)  91  Atl. 
1035.  The  parents  must  have  been  dependent  upon  the  de- 
ceased son  in  a  material  degree  for  support  or  maintenance  or 
assistance  and  the  obligation  of  such  deceased  son  to  furnish 
it  must  have  rested  upon  some  moral  or  legal  or  equitable 
ground,  and  not  upon  his  purely  voluntary  or  charitable  im- 
pulses or  disposition,  McCarthy  v.  Supreme  Lodge  N.  E.  0. 
P.  153  Mass.  314,  318,  26  N.  E.  866,  867;  Ballou  v.  Gile,  60 
Wis.  614,  619,  7  K  W.  561 ;  Plisha  v.  Hatton  L.  Co.  1  Bul- 
letins Ind.  ConmL  Wis.  95 ;  Dazy  v.  Appounaug  Co.  36  R.  I. 
81,  89  Atl.  160 ;  Reardon  v.  P.  &  R.  R.  Co.  85  K  J.  Law,  90, 
88  Aa  970;  Bortle  v.  N.  P.  R.  Co.  60  Wash.  552,  111  Pac. 
788;  Kanion  v.  Kelly,  65  Wash.  614,  118  Pac.  890,  121  Pac 
833 ;  Main  C.  Co.  v.  Davies,  16  T.  L.  Rep.  460,  2  WorknL  C. 
C.  108;  AndrzejewsJci  v.  Northwestern  F.  Co.  158  Wis.  170, 
148  N.  W.  37. 

For  the  respondent  Indicstrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Oilman. 
They  argued,  among  other  things,  that  the  test  of  dependency 
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is  laid  down  by  the  statute  itself,  and  is  not  the  actual  need  of 
the  alleged  dependent,  but  the  amount  devoted  by  the  de- 
ceased to  his  or  her  support  This  is  in  accord  with  what  is 
believed  to  be  the  better  reasoned  judicial  decisions,  under 
somewhat  dififerent  statutes.  No  decisions  under  statutory 
provisions  like  ours  have  been  found.  They  cited,  among 
other  cases.  Main  C.  Co.  v.  Davies,  16  T.  L.  Rep.  460,  2 
Workm.  C.  C.  108 ;  Howells  v.  Vivian  &  Sons,  85  Law  Times, 
529, 4  Workm.  C.  C.  106 ;  French  v.  Underwood,  19  T.  L.  Rep. 
416,  5  Workm.  C.  C.  119;  Turner  v.  Miller,  3  Butterworth's 
Workm.  C.  C.  305 ;  Robertson  v.  Hall  Bros.  S.  Co.  8  Butter- 
woyth's  Workm.  C.  C.  368 ;  Hodgson  v.  West  Stanley  Colliery, 
102  Law  Times,  194,  26  T.  L.  Rep.  333,  3  Butterworth's 
Workm.  C.  C.  260,  overruling  Senior  v.  Fountains,  [1907] 
2  K.  B.  563,  23  T.  L.  Rep.  634,  9  Workm.  C,  C.  116 ;  McLean 
V.  Moss  Bay  I.  &  8.  Co.  [1910]  App.  Cas.  229,  8  Butter- 
worth's  Workm.  C.  C.  402,  reversing  [1909]  2  K.  B.  521,  2 
Butterworth's  Workm.  C.  C.  282 ;  R.  Legget  &  Sons  v.  Burke, 
39  Scot  Law  Rep.  448 ;  Y8  Cent  Law  Jour.  256 ;  In  re  Her- 
rich,  217  Mass.  Ill,  104  N.  E.  432,  433 ;  Appeal  of  Hotel 
Bond  Co.  (Conn.)  93  AtL  245;  Plisha  v.  Hatton  L.  Co.  1 
Bulletins  Ind.  Comm.  Wis.  95 ;  Dougherty  v.  State,  id.  99 ; 
Dojak  V.  M.,  St.  P.  &  S.  S.  M.  R.  Co.  2d  Ann.  Rep.  Ind. 
Comm.  Wis.  47 ;  Julien  v.  Milwaukee  E.  R.  &  L.  Co.  id.  65 ; 
Wangreen  v.  Milwaukee  E.  R.  &  L.  Co.  id.  68 ;  Ostrenga  v. 
Menominee  &  M.  L.  &  T.  Co.  id.  77 ;  Mans  v.  Consolidated 
W.  P.  &  P.  Co.  id.  79 ;  Qrendahl  v.  Brunet  Falls  Mfg.  Co. 
8  id.  50 ;  Johnston  v.  Milwaukee  E.  R.  &  L.  Co.  id.  68, 

Mabshall,  J.  Were  Mr.  and  Mrs.  Ganzer,  at  the  time 
their  son  was  injured,  to  any  extent,  dependent  upon  him  for 
support?  If  they  were,  within  statutory  limitations,  they 
were  entitled  to  be  compensated  for  their  loss  under  par.  (b), 
sub.  (3),  sec.  2394—9,  Stats.  1911. 

There  is  no  presumption  of  dependency  of  parents  upon 
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their  children.  Whether  such  condition  exists  in  any  par- 
ticular  case  is  a  question  of  fact  which  the  claimant  must  es- 
tablish by  the  preponderance  of  evidence  to  satisfy  sub.  8,  sec. 
2394 — 10,  Stats.  The  burden  in  such  a  case  should  be  re- 
garded the  same  as  in  any  ordinary  civil  action.  It  is  not 
within  the  function  of  the  trial  body  to  guess  at  the  matter,  or 
dispose  of  it  on  any  theory  of  favor,  competency,  or  punish- 
ment. Nothing  of  that  sort  can  legitimately  enter  into  such 
a  matter.  Are  the  surviving  parents  losers  in  respect  to  their 
dependency  for  support  by  the  incident  of  the  industry  in 
which  their  son  was  engaged  at  the  time  it  happened  t  That 
is  the  basic  question  to  be  determined  and  to  a  reasonable  cer- 
tainty from  competent  evidence. 

We  must  say,  the  evidence  upon  which  the  finding  in  the 
parents'  favor  in  this  case  was  made  is  not  very  satisfactory, 
but  it  is  not  the  function  of  this  court  to  try  the  issue  as  an 
original  matter.  It  extends,  really,  no  further  than  to  deter- 
mine whether  there  was  sufficient  evidence  to  afford  jurisdic- 
tion to  make  the  finding  complained  ol  This  very  restricted 
opportunity  for  one  circumstanced  as  appellant  is  for  redress, 
should  stimulate  the  triers  of  fact  to  exercise  a  high  degree  of 
diligence,  impartiality,  and  discretion,  in  discovering  the  real 
facts  and  basing  their  conclusion  thereon. 

In  this  case  we  are  unable  to  say  that  the  trial  body 
was  entirely  unjustified  in  concluding  that  the  parents  of 
the  deceased  were  partially  dependent  on  him  for  support 
Whether,  if  we  were  to  pass  upon  the  matter  from  the  stand- 
point of  such  body,  we  would  come  to  the  same  conclusion  it 
did,  is  quite  another  question.  There  is  ample  evidence  that 
deceased  was  an  industrious  young  man  and  inclined  to  deal 
with  his  parents  very  much  as  if  under  age ;  that  he  was  fond 
of  and  freely  turned  over  his  earnings  to  them.  The  evidence 
indicates  that  he  expected  to  be  paid  back  some  time  when  he 
needed  the  money  to  buy  a  farm,  yet  it  shows  that  the  money 
was  not  invested  and  kept  for  him,  and  that  he  did  not  expect 
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it  would  be.  The  money  was  used  for  family  support  and 
together  with  the  other  sources  of  income  was  not  sufficient 
to  create  any  surplus.  The  evidence  rather  indicates  that 
there  was  still  a  deficiency,  notwithstanding  the  fairly  good 
earnings  of  the  father.  In  face  of  the  fact  that  the  deceased 
was  accustomed  to  turn  over  to  his  mother  part  of  his  earn- 
ings; that  she  spent  the  same  for  family  support  and,  prob- 
ably, as  he  supposed  she  would;  that  it  took  all  thereof  and 
the  ordinary  family  income  to  meet  the  expenses, — ^we  are  un- 
able to  conclude  the  case  does  not  fall  within  the  statute  be- 
cause the  son  supposed  that,  ultimately,  his  parents  would,  in 
some  way,  make  return  to  enable  him  to  buy  a  farm. 
By  the  Court — The  judgment  is  affirmed. 


Hbtlbman  Beewino  Compaxt,  Appellant,  vs.  Industkial 
Commission  and  another,  Respondents. 

ApHl  IG—May  4,  1915. 

Workmen's  compensation:  Findings  of  fact,  when  conclusive:  Cause 

of  death, 

1.  An  award  of  compensation  by  the  industrial  commission  will  be 

reversed  on  the  ground  of  insufficiency  of  evidence  only  when 
there  was  no  evidence  tending  to  support  it 

2.  A  finding  by  the  industrial  commission  that  the  miliary  tubercu- 

losis from  which  an  employee  died  on  June  16,  1914,  was  proxi- 
mately caused  by  an  explosion  of  gas  by  which  he  was  injured 
on  February  7,  1914,  is  held  to  have  been  warranted  by  the  evi- 
dence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  Chestee  A.  Fowler,  Judge.     Affirmed. 

Petition  by  Rosa  Schultz,  before  the  Industrial  Commis- 
sion of  \yiscormn,  for  an  award  of  compensation,  against  the 
Heileman  Brewing  Company,  for  the  death  of  her  husband, 
F.  J.  Schultz,  while  in  the  employ  of  the  Brewing  Company. 
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The  Commission  made  an  award  in  favor  of  the  petitioner 
and  the  Brewing  Company  appealed  to  the  circuit  court, 
which  court  confirmed  the  award  of  the  Commission. 

The  deceased,  F,  J.  Schultz,  was  employed  by  the  Heile- 
man Brewing  Company  of  La  Crosse,  Wisconflin.  At  the 
time  of  the  injury  upon  which  is  based  the  claim  here  in- 
volved, Schultz  was  about  to  engage  in  varnishing  a  so-called 
drum  in  the  cellar  of  the  Brewing  Company.  It  was  the  cus- 
tom to  have  the  drum  warm  when  varnished.  When  Schultz 
started  work  in  the  morning  he  opened  the  drum  and  imder- 
took  to  light  a  gas  jet  or  lamp  which  was  used  for  this  purpose 
and  an  explosion  of  gas  occurred  which  caused  first-degree 
bums  on  his  face  and  hands  and  singed  his  eyebrows.  Evi- 
dently there  had  been  a  leakage  of  gas  into  the  drum  during 
the  night  This  accident  took  place  upon  the  7th  day  of  Feb- 
ruary, 1914.  Immediately  after  being  so  injured  a  physi- 
cian was  called  and  Schultz  was  treated  for  three  or  four  days, 
and  after  such  treatments  he  was  advised  by  the  physician 
that  he  could  return  to  work.  His  wife  testifies  that  he  com- 
plained from  the  time  of  the  injury  that  his  throat  hurt  him 
when  he  swallowed  and  for  that  reason  he  refused  to  drink 
his  beer  at  the  brewery.  On  March  16th  he  called  the  same 
physician  that  had  treated  him  for  the  bums  and  complained 
of  stomach  trouble  and  the  physician  found  him  in  a  rundown 
condition  and  prescribed  for  him.  On  April  6th  or  8th  he 
called  upon  another  physician,  who  diagnosed  his  case  as  one 
of  miliary  tuberculosis.  At  this  time  he  was  suffering  from 
pains  in  his  chest  and  he  said  that  he  had  suffered  ever  since 
the  explosion  of  the  gas.  He  died  on  June  16th  from  miliary 
tuberculosis.  Physicians  testified  that  the  inhalation  of  the 
gas  fumes  would  furnish  an  opportunity,  if  the  infection  ex- 
isted in  a  latent  condition  at  the  time,  for  the  latent  condition 
to  be  kindled  into  an  active  condition;  and  that  if  the  infec- 
tion was  not  existent  the  inhalation  of  gas  would  bring  about 
destruction  of  air  cells  in  the  lungs  and  would  lower  his  vi- 
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tality  and  make  the  person  more  susceptible  to  such  infection ; 
that  the  usual  time  for  the  course  of  miliary  tuberculosis  was 
from  four  to  six  weeks,  but  that  it  might  continue  for  a  period 
of  three  or  four  months.  Testimony  was  given  showing  that 
Schultz  was  a  seemingly  strong  and  healthy  man  before  the 
injury  here  complained  of,  except  for  a  little  foot  trouble 
sometime  in  the  past 

The  Industrial  Commission  of  Wisconsin,  after  hearing 
the  testimony,  found  ''that  the  miliary  tuberculosis  from 
which  deceased  died  was  proximately  caused  by  the  accidental 
explosion  of  gas  .  .  .  while  the  deceased  was  in  the  perform- 
ance of  his  duties,"  and  awarded  compensation  to  the  defend- 
ant Rosa  Schultz  amounting  to  $3,000,  to  be  paid  in  monthly 
instalments. 

Upon  appeal  to  the  circuit  court  the  award  of  the  Commit 
sion  was  aflSrmed  and  judgment  entered  accordingly.  This 
is  an  appeal  from  such  judgment 

Robert  R.  Freeman,  attorney,  and  Timothy  Brown,  of 
coxmsel,  for  the  appellant 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  OUmatL 

For  the  respondent  Rosa  Schultz  there  was  a  brief  by  W.  F. 
<&  A.  C.  Wolfe,  and  oral  argument  by  A,  C.  Wolfe. 

SiEBBCKBE,  J.  The  judgment  must  be  aflSrmed.  Giving 
the  weight  to  the  award  of  the  Industrial  Commission  re- 
quired by  the  law  (Milwaukee  W.  F.  Co.  v.  Industrial  Comm. 
159  Wis.  635,  150  N.  W.  998;  Milwaukee  v.  Industrial 
Comm.  160  Wis.  238, 151  N.  W.  247),  the  circuit  court  prop- 
erly affirmed  it  Under  the  law  the  court  can  reverse  an 
award  on  the  ground  of  insufficiency  of  evidence,  only  when 
there  is  no  evidence  before  the  Commission  tending  to  sup- 
port it  The  evidence  of  Mrs,  Schultz  and  other  witnesses, 
of  decedent's  condition  of  health  after  injury,  the  fact  of  his 
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state  of  health  before  injury,  in  connection  with  the  opinion 
evidence  of  doctors  qualified  to  speak  on  the  subject,  furnishes 
a  sufficient  basis  of  fact  to  warrant  the  commissioners'  con- 
clusion that  miliary  tuberculosis  from  which  decedent  died 
was  proximately  caused  by  the  gas  explosion. 
By  the  Court. — Judgment  affirmed. 


Ogdxit,  Respondent,  vs.  Bbadshaw,  Appellant 

Deceniber  11,  ISU—May  18,  1915. 

Mortgage$:  Foreclosure:  Judgment:  Form:  Deficiency:  Limitation  of 
actions:  Covenant  to  pay  in  mortgage:  Taxes  paid:  Interest: 
Maximum  rate  recoveroMe, 

t  Where  a  mortgage  securing  a  notie  contains  a  covenant  to  pay  the 
amount  named  in  the  note,  specifying  it,  the  circuit  court  has 
jurisdiction,  upon  a  complaint  asking  such  relief,  to  render  a 
personal  Judgment  for  damages  upon  such  covenant  and  a  judg- 
ment for  foreclosure  of  the  mortgage  without  provision  for  a 
deficiency  judgment;  and,  in  the  absence  of  any  objection  at  the 
trial  or  any  request  for  an  ordinary  foreclosure  judgment,  de- 
fendant cannot  afterwards  complain  that  the  judgment  so  ren- 
dered does  not  conform  strictly  to  the  foreclosure  statute. 

1  Where  a  mortgage  under  seal  contains  a  covenant  to  pay  the  debt 
secured  thereby,  neither  the  right  to  foreclose  nor  the  right  to  a 
personal  judgment  for  deficiency  is  barred  until  the  expiration 
ot  twenty  years  from  the  time  of  default. 

3.  Where  the  mortgage  contains  also  a  covenant  by  the  mortgagor 

to  pay  taxes,  damages  for  breach  of  such  covenant  may  be  added 
to  the  amount  found  due. 

4.  The  covenant  in  this  case  being  to  pay  the  sum  specified  in  the 

note  'Vith  Interest  accruing  thereon  at  the  times  and  in  the 
manner  stated  in  said  note,"  the  note,  though  barred,  may  be 
taken  to  fix  the  terms  of  interest  on  the  amount  secured  by  the 
lien. 
6.  BSven  though  a  note  expressly  provides  for  the  compounding  of  in- 
terest, the  maximum  recovery  for  interest  thereon  must  not,  un- 
der sec.  1689,  Stats.,  exceed  ten  per  cent  per  annum  simple  in- 
terest 

Vol.  161  —4 
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Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
coimty :  Frank  A.  Ross,  Circuit  Judge.     Affirmed. 

The  judgment  provides,  among  other  things,  that  plaintiff 
recover  upon  the  first  cause  of  action  stated  in  the  complaint 
the  sum  of  $6,546.36  damages  and  $46.31  costs  and  disburse- 
ments, in  all  the  sum  of  $6,592.67,  and  that  plaintiff  have  ex- 
ecution therefor  and  all  other  remedies  usual  upon  personal 
judgments ;  that  there  is  due  plaintiff  upon  the  note  and  se- 
cured by  the  mortgage  for  principal,  interest,  and  taxes  paid, 
the  sum  of  $6,546.36  principal,  the  further  sum  of  $78.81 
costs,  and  the  further  sum  of  $50  attorneys'  fees,  in  all  the 
sum  of  $6,675.17,  which  sum  is  a  lien  upon  the  mortgaged 
premises;  that  the  mortgaged  premises  be  sold  at  any  time 
after  one  year  from  the  date  of  the  judgment,  unless  re- 
deemed previous  to  such  sale  by  payment  of  the  amount  so  ad- 
judged to  be  due  with  interest  at  six  per  cent  per  annum  and 
subsequent  costs;  that  any  sum  or  sums  collected  upon  the 
judgment  entered  against  the  defendant  personally  upon  the 
first  cause  of  action  shall  be  applied  toward  the  payment  and 
discharge  of  this  judgment  of  foreclosure  and  sale. 

For  the  appellant  there  was  a  brief  by  Orace,  Hudnall  & 
Fridley,  and  oral  argument  by  Oeorge  B.  Hudnall.  They 
contended,  inter  alia,  that  plaintiff  was  not  entitled  to  "in- 
terest at  ten  per  cent,  per  annum  on  said  principal  and  on  aU 
payments  of  interest  after  they  severally  mature  until  paid," 
as  called  for  in  the  note.  Defendant  did  not,  in  the  mortgage, 
covenant  to  pay  the  note  according  to  its  terms ;  in  fact  he  did 
not  agree  to  pay  the  note  at  alL  He  simply  agreed  to  pay 
"the  sum  of  money  above  specified  with  interest  accruing 
thereon."  The  sum  of  money  above  specified  with  interest 
accruing  thereon  was  $1,650,  with  interest  at  eight  per  cent 
These  sums  he  agreed  to  pay  "at  the  times  and  in  the  manner 
stated  in  said  note."  The  time  stated  in  the  note  is  five  years 
after  the  date  of  the  note.  The  manner  stated  in  the  note  is 
.  "gold  coin  payable  at  the  State  Bank,  Madison,  Wis."     The 
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Statute  of  limitations  having  run  on  the  note,  the  note  is  as 
effectually  out  of  the  case  "as  if  paid  or  otherwise  dis- 
charged." Eingartner  v.  III.  8.  Co.  103  Wis.  373,  376,  79 
N.  W.  433.  Not  having  paid  the  agreed  sums  at  the  time 
agreed — October  9,  1900, — defendant  thereby  breached  the 
covenant  in  the  mortgage,  and  for  such  breach,  the  amount  be- 
ing liquidated,  plaintiff  was  entitled  to  six  per  cent  interest 
from  the  time  of  the  breach. 

For  the  respondent  there  was  a  brief  by  Lose,  Powell  & 
Luse,  and  oral  argument  by  L.  K.  Luse.  They  argued,  among 
other  things,  that  the  judgment  was  not  rendered  for  a  larger 
amount  than  was  due  upon  a  proper  computation  of  interest 
The  promise  in  the  mortgage,  by  referring  to  the  note,  is  just 
as  complete  as  if  the  note  was  incorporated  bodily  in  and  as  a 
part  of  the  covenant  Elmore  v.  Higgins,  20  Iowa,  250 ;  Lake 
View  V.  MacRitchie,  134  IlL  203,  25  N.  E.  663 ;  9  Cyc.  582 ; 
MUler  V.  Edgerton,  38  Kan.  36,  15  Pac.  894;  Short  v.  Van 
Dyke,  50  Minn.  286,  52  N.  W.  643;  1  Jones,  Mortg.  (6th 
ed.)  §  71 ;  Norton  v.  Kearney,  10  Wis.  443 ;  Wright  v.  C.  8. 
Graves  L.  Co.  100  Wis.  269,  75  K  W.  100. 

The  following  opinion  was  filed  January  12, 1915 : 

TiMMN,  J.  The  plaintiff  in  his  complaint  set  forth  two 
separate  causes  of  action,  the  first  at  law  for  damages  on  a 
note  and  on  a  covenant  of  payment  thereof  found  in  the  mort- 
gage and  on  a  breach  of  the  covenant  to  pay  taxes  contained 
in  the  mortgage ;  the  second  cause  of  action  was  the  ordinary 
complaint  for  foreclosure  of  a  mortgage  and  sale  of  the  mort- 
gaged premises,  not,  however,  seeking  judgment  for  defi- 
ciency. No  objection  was  made  to  the  form  of  the  complaint 
by  demurrer,  motion,  or  otherwise,  but  the  defendant  made 
answer  to  the  merits  and  went  to  trial  on  such  pleadings. 
There  was  not  even  a  request  made  to  the  circuit  court  that 
the  ordinary  judgment  of  foreclosure  and  sale  should  be  ren- 
dered.    No  exception  to  the  form  of  the  judgment  was  taken, 


Digitized  by 


Google 


52  SUPEEME  COURT  OF  WISCONSIN.      [Mat 

Ogden  ▼.  Bradshaw,  161  Wis.  49. 

and  exceptions  to  the  findings  of  fact  and  conclusions  of  law 
were  not  made  until  thirty  days  after  judgment  and  do  not 
cover  this  point  The  appellant  now  seeks  to  raise  for  the 
first  time  in  this  court  the  question  whether  the  ordinary 
judgment  of  foreclosure  and  sale  should  not  have  been  given. 
This  cannot  be  done.  The  judgwient  given  follows  the  plead- 
ing. The  jurisdiction  of  the  court  to  render  a  judgment  for 
damages  or  its  jurisdiction  to  foreclose  a  mortgage  without 
making  provision  for  a  deficiency  judgment  are  unimpaired. 
Each  pertains  to  the  general  common-law  and  equity  jurisdic- 
tion derived  by  the  circuit  court  from  the  constitution.  If 
it  be  said  that  all  foreclosure  actions  must  proceed  under  thia 
statute,  the  answer  is  that  tacit  consent,  by  failure  to  take  any 
exception  to  the  proceeding  or  make  any  request  for  such 
judgment,  waives  all  objection  except  that  the  court  lacked 
jurisdiction  or  that  the  complaint  states  no  cause  of  action. 
Sec.  2654,  Stats.  1913.  Neither  of  the  two  latter  objections 
is  made  or  can  be  made  in  the  instant  case.  The  plaintiff 
could  have  brought  separate  actions  to  achieve  what  he  has 
here  done  in  one  action,  and  it  is  no  serious  invasion  of  de- 
fendant's rights  that  the  result  was  accomplished  in  one  a<y 
tion  instead  of  two.  Perhaps  this  is  why  the  defendant  did 
not  ask  for  any  other  judgment  For  the  law  where  objec- 
tion is  taken,  see  Jesup  v.  City  Bank,  14  Wis.  331 ;  Endress  v. 
Shove,  110  Wis.  133,  85  N.  W.  653. 

The  appellant  contends  that  the  judgment  for  damages  is 
omwarranted  because  an  action  on  the  note  was  barred  by  the 
six  years'  statute  of  limitations.  This  is  true,  but  the  mort- 
gage, which  is  under  seal,  contains  the  following  covenant : 

"And  the  said  party  of  the  first  part,  for  himself  and  his 
heirs,  executors,  administrators  and  assigns,  hereby  covenants 
and  agrees  to  and  with  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns,  as  follows,  to 
wit :  that  he  will  pay  to  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns,  the  sum  of 
money  above  specified  with  interest  accruing  thereon  at  the 
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times  and  in  the  manner  stated  in  said  note,  together  with  all 
costs  and  expenses,  if  any  there  be.'' 

The  snm  of  $1,650  was  previously  specified  in  the  mort- 
gaga  There  is  no  l^al  necessity  that  a  bond  or  note  exist 
as  collateral  to  the  mortgage.  The  covenant  to  pay  a  speci- 
fied sum  may  be  contained  in  such  collateral  instnmient  or 
in  the  mortgage  itself.  There  may  be  two  promises,  one  in 
the  note  and  another  in  the  mortgage ;  one  on  simple  contract 
and  the  other  a  covenant  under  seaL  1  Jones,  Mortg.  (6th 
ed.)  §72;  2  id.  §  1225. 

It  has  been  held  that  judgments  for  damages  against  the 
mortgagor  may  be  had  upon  his  covenant  contained  in  the 
morjtgage  to  pay  the  taxes  on  the  mortgaged  property.  En- 
dress  v.  Shove,  110  Wis.  133,  85  N.  W.  653.  It  has  alsa 
been  ruled  in  numerous  cases  in  this  state  that  after  the  stat- 
ute of  limitations  has  nm  against  the  simple  contract  debt 
evidenced  by  promissory  note  to  which  the  mortgage  is  col- 
lateral, the  mortgage,  being  an  instrument  under  seal,  may  be- 
foreclosed  within  twenty  years  after  default  on  the  note ;  but 
no  judgment  for  deficiency  can  be  given  against  the  mort- 
gagor in  such  case.  Wiswell  v.  Baxter,  20  Wis.  680 ;  Knox  v. 
Galligan,  21  Wis.  470;  Whipple  v.  Barnes,  21  Wis.  327; 
Duecker  v.  Goeres,  104  Wis.  29,  80  X.  W.  91 ;  WeUs  v.  Scanr- 
Ian,  124  Wis.  229,  102  X.  W.  571.  It  would  seem  to  follow 
that  where  the  covenant  to  pay  is  found  in  the  mortgage  and 
the  mortgage  is  a  sealed  instrument,  not  only  the  right  to- 
foreclose  but  the  right  to  a  personal  judgment  for  deficiency 
would  run  twenty  years  from  the  time  of  default. 

We  conclude  that,  the  covenant  to  pay  being  under  seal, 
the  right  to  a  judgment  for  deficiency  was  not  barred,  and  on 
the  authority  of  Endress  v.  Shove,  supra,  that  there  was  prop- 
erly added  to  the  amount  due  on  the  note  the  amount  which  the- 
mortgagee  was  obliged  to  pay  for  taxes  delinquent  by  default 
of  the  mortgagor,  there  being  an  express  covenant  on  the  part 
of  the  latter  to  pay  these  taxes.     The  agreement  covered  by 


Digitized  by 


Google 


54  SUPREME  COURT  OF  WISCONSIN.      [AIay 

Ogden  V.  Bradshaw,  161  Wis.  49. 

the  note  and  mortgage  was  to  pay  $1,650  five  years  after 
October  9,  1895,  with  interest  until  paid  at  the  rate  of  eight 
per  cent  per  annum  payable  semi-annuiilly,  and  with  inter- 
est at  ten  per  cent,  per  annum  on  the  principal  and  on  all 
payments  of  interest  after  they  severally  mature  until  paid. 
The  court  by  its  judgment  allowed  the  plaintiff  for  principal 
and  interest  due  on  the  note  and  mortgage  up  to  the  time  of 
judgment  $4,358.26.  This  meant  an  allowance  of  $2,708.26 
for  interest  This  appears  to  be  in  line  with  the  contract  of 
the  parties  and  does*  not  exceed  the  maximum  of  ten  per  cent 
per  annum  simple  interest  permitted  by  sec.  1689,  Stats. 
1913. 

By  the  Court. — The  judgment  of  the  circuit  court  i^  af- 
firmed. 

A  motion  by  the  appellant  for  a  rehearing  was  denied 
May  18,  1915,  and  the  following  opinion  was  filed: 

Peb  Cukiam.  In  the  motion  of  appellant  for  a  rehearing 
our  attention  is  called  to  an  error  of  fact  in  the  opinion  rela- 
tive to  the  amount  allowed  for  interest  in  the  judgment  ap- 
pealed from.  That  amount  was  stated  to  be  $2,708.26,  but 
this  took  no  account  of  several  interest  pa\Tnents  which  had 
been  made  and  which  amounted  to  $485.74,  consequently  the 
true  amount  was  $182.75  in  excess  of  $3,611.25,  the  latter 
sum  being  ten  per  cent,  per  annum  simple  interest  on  the 
principal  for  eighteen  years  and  three  months. 

The  appellant  makes  two  points  upon  rehearing:  First, 
that  the  judgment  should  be  modified  by  reducing  the  interest 
to  eight  per  cent  simple  interest  for  the  whole  time,  because 
notwithstanding  the  provisions  of  the  note  calling  for  a  com- 
putation of  interest  upon  interest  instalments  in  arrears  this 
covenant  was  not  repeated  in  the  mortgage  and  suit  on  the 
note  was  barred  by  the  statute  of  limitations.  This  point  is 
overruled  because  the  note,  although  barred,  yet  may  be  taken 
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to  fix  the  terms  of  interest  on  the  amount  secured  by  the  lien. 
Potter  V.  Stransky,  48  Wis.  235,  4  X.  W.  95,  and  cases  cited. 
Second^  that  the  judgment  should  be  modified  by  reducing  as 
of  the  date  of  the  judgment  the  amount  of  interest  awarded  by 
$182.75.     This  point  is  sustained.     Sec  1689,  Stats.  1913. 

Quite  similar  statutes  have  received  this  construction  in 
Mathews  v.  Toogood,  25  Neb.  99,  41  X.  W.  130;  Brown  v. 
Crow  (Tex.)  29  S.  W.  653;  Kimbrough  v.  Luhins,  70  Ind. 
373;  Smith  v.  Parsons,  55  Minn.  520,  57  X.  W.  311;  Go- 
lumbia  Co.  Comm'rs  v.  King,  13  Fla.  451. 

The  motion  for  rehearing  is  granted  to  the  extent  of  modi- 
fying the  former  judgment,  as  indicated  in  the  opinion,  with 
$25  costs  of  the  motion  to  be  taxed  in  favor  of  the  appellant. 
In  all  other  respects  the  motion  for  rehearing  is  denied.  The 
mandate  in  the  case  is  amended  so  as  to  read  as  follows: 
Judgment  modified  by  deducting  therefropi,  as  of  its  date, 
the  sum  of  $182.75,  and  as  so  modified  affirmed,  with  costs 
in  favor  of  the  respondent. 


Faitoek,  Executor,  Respondent,  vs.  Barnett  &  Eecoed 
Company  and  another,  Appellants* 

January  1  ^^May  18,  1915. 

Master  and  servant:  Injuries:  Defenses:  Statutes:  Assumption  of 
risk  and  con-tributary  negligence  distinguished:  Duty  of  em- 
ployees: Questions  for  jury:  Form  of  special  verdict. 

1.  The  correct  practice  is  to  submit  for  special  verdict  only  one 

question  on  the  subject  of  plaintiff's  contributory  negligence; 
but  the  submission  of  two  questions  partly  covering  the  field  and 
one  wholly  covering  it,  where  the  answers  are  consistent,  was 
not  a  prejudicial  error. 

2.  Contributory  negligence  is  established  when  it  Is  shown  that 

plaintiff  failed  to  take  such  precautions  for  his  own  safety  as  a 
person  of  ordinary  care  and  prudence  would  usually  take  under 
the  same  or  similar  circumstances. 
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3.  The   defense  of  assumption   of   risk   which   was   abolished   by 

sub.  (1),  sec.  2394—1,  Stats.  1911,  in  actions  for  personal  injuriei 
to  employees,  relates  to  such  risks  as  could  be  assumed  within 
the  field  of  ordinary  care;  but  If  an  employee,  either  knowingly 
or  ignorantly  through  a  want  of  ordinary  care,  serves  under  a 
risk  when  the  imminence  of  serious  injury  therefrom  Is  so 
great  that  an  ordinarily  careful  and  prudent  man  similarly  situ- 
ated would  not  usually  serve  under  it,  his  conduct  is  contribu- 
tory negligence,  and  the  defense  based  thereon  remained  avail- 
able to  the  employer  under  the  statute  of  1911,  although  after- 
wards abolished  in  certain  cases  by  par.  (3),  sub.  1,  sec  2394 — 1, 
Stats.  1913.  Besnys  v,  Herman  Zohrlaut  L,  Co,  157  Wia.  203,  ex- 
plained and  limited. 

4.  The  abolition  of  the  defense  of  assumption  of  risk  does  not  ab- 

solve the  employee  from  the  duty  of  exercising  ordinary  care  for 
his  safety;  and  whenever  his  failure  to  do  that  causes  his  injury 
in  whole  or  In  part  he  is  guilty  of  contributory  negligence,  irre- 
spective of  whether  the  negligence  consists  in  an  omission  to  dis- 
cover a  danger  that  ought  to  be  discovered  and  shunned,  or  in  a 
careless  or  bungling  manner  of  doing  an  act  otherwise  reason- 
ably safe,  or  in  voluntarily  assuming  a  risk  that  an  ordinarily 
careful  and  prudent  man  similarly  situated  would  not  usually 
assume. 

5.  No  sharp  distinction  always  exists  between  contributory  negli- 

gence and  mere  assumption  of  risk,  and  it  is  in  most  cases  for 
the  jury  to  say  whether  the  conduct  in  question  is  one  or  the 
other. 

6.  Large,  heavy  steel  spouts  from  an  ore  dock  had  been  unloaded 

from  cars  and  piled  in  tiers  of  throe,  timbers  being  laid  across 
or  at  an  angle  in  the  lower  spouts  to  support  the  upper  ones  and 
to  prevent  them  from  nesting  together.  In  the  performance  of 
his  duty  one  of  the  unloading  crew  proceeded  to  remove  various 
plates,  burrs,  and  washers  which  had  been  left  in  the  spouts. 
After  removing  them  from  the  top  spout  of  one  tier  he  crawled 
into  the  middle  spout  and  while  removing  a  plate  the  top  spout 
suddenly  fell  and  crushed  him.  The  top  spout  had  been  sup- 
ported at  one  comer  by  the  upper  edge  of  the  middle  spout  only. 
The  jury  found  that  deceased  before  climbing  into  the  middle 
spout  could  by  the  exercise  of  ordinary  care  have  learned  the 
manner  in  which  the  top  spout  was  then  supported  and  have 
comprehended  the  danger  of  its  falling  upon  him,  and  that  a 
want  of  ordinary  care  on  his  part  proximately  contributed  to  his 
Injury.  Hem,  that  the  jury  thereby  found  him  guilty  of  con- 
tributory negligence  and  not  of  assumption  of  risk. 

SiEBECKEB  and  Kebwin,  JJ.,  dissent    Mabshall,  J.,  dissents 
in  part 
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A  PPT! AT.  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  G.  N.  Risjoed,  Circuit  Judge.     Reversed. 

Action  for  personal  injury  originally  begun  by  Ernest 
Samida  to  recover  damages  for  injuries  sustained  by  him  on 
January  21,  1913,  while  employed  by  the  defendant  in  un- 
loading and  piling  spouts  belonging  to  an  ore  dock  that  was 
being  repaired.  On  March  8,  1913,  Samida  died  as  a  result 
of  his  injuries  and  the  action  was  thereafter  revived  in  the 
name  of  plaintiff  as  executor  of  the  will  of  Samida. 

The  spouts  which  the  deceased  assisted  in  unloading  were 
about  thirty  feet  long,  two  feet  deep,  four  feet  wide  at  the 
smaller  end,  and  eleven  feet  wide  at  the  larger  end.  At  the 
large  end  they  were  practically  flat  on  the  bottom  and  at  the 
smaller  end  they  were  somewhat  circular.  Each  spout 
weighed  about  two  tons.  On  the  under  side  there  were,  at  in- 
tervals, ribs  of  steel  about  one-half  inch  thick  and  four  inches 
wide  set  edgewise  onto  the  spouts.  These  spouts  were  being 
removed  from  the  dock  and  piled  in  the  ore  yard  while  re- 
pairs were  being  made  on  the  dock.  They  were  loaded  onto 
flat  cars  at  the  dock  in  sets  of  two  in  height  with  timbers 
placed  across  the  ends  or  laid  in  the  spout  at  an  angle  from 
the  side  to  prevent  them  from  nesting  together.  Various 
plates,  burrs,  and  washers  that  were  used  in  attaching  them 
to  the  dock  were  left  in  them.  In  the  ore  yard  four  spouts 
were  first  laid  upon  the  ground  side  by  side  and  adjacent  to 
the  track.  Then  by  means  of  skids  and  block  and  tackle  each 
set  of  two  spouts  was  slid  from  the  flat  car  onto  the  spouts  al- 
ready placed,  so  that  a  pile  when  completed  consisted  of  four 
tiers  each  three  spouts  in  height  After  the  spouts  were 
piled  and  while  waiting  for  the  next  car  the  crew  were  re- 
quired to  climb  and  crawl  into  the  spouts  and  remove  the 
plates,  burrs,  and  washers  left  in  them.  The  plates  were 
about  three  feet  by  three  and  one-half  feet  and  weighed  about 
150  pounds  each. 

Just  before  the  dinner  hour  on  January  21,  1913,  the  crew 
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had  completed  three  of  these  tiers,  and  the  tenth  spout  was  on 
the  ground  ready  for  two  more  spouts  to  be  placed,  complet- 
ing the  pile.  The  top  spout  in  the  tier  last  placed  was  sup- 
ported by  a  timber  across  the  small  end.  At  the  large  end 
there  was  a  4  x  4  inch  timber  set  diagonally  in  the  spout  on 
the  left-hand  side  when  looking  toward  the  small  end,  and  on 
the  other  side  the  spout  rested  on  the  one  below,  the  point  of 
contact  being  the  first  rib  at  about  one  or  one  and  one-half 
inches  from  where  the  rib  turned  up  the  side  of  the  spout 

Upon  returning  from  dinner  Samida  removed  the  plates 
and  washers  from  the  first  two  tiers,  and  then  climbed  into 
the  top  spout  last  placed  and  removed  the  plates,  burrs,  and 
washers  and  then  crawled  into  the  middle  spout  of  the  same 
tier.  He  had  removed  one  plate  and  was  pushing  on  the  sec- 
ond when  his  partner,  Becker,  came  along  and  asked  if  he 
wanted  help.  Becker  took  hold  of  the  front  end  of  the  plate 
and  was  pulling  when  the  upper  spout  fell  and  crushed 
Samida. 

The  jury  found  (1)  that  the  spout  that  injured  Samida 
was  not  so  supported  at  the  time  of  the  injury  as  to  give  rea- 
sonable protection  to  the  life  and  limb  of  a  person  employed 
as  Samida  was  at  the  time  of  the  accident;  (2)  that  such  fail- 
ure to  have  the  spout  so  supported  was  the  proximate  cause  of 
the  injuries  to  the  deceased;  (3)  that  the  defendants  in  the 
exercise  of  ordinary  care  ought  to  have  anticipated  before  the 
injury  occurred  that  the  spout  was  not  so  supported  as  to  give 
reasonable  protection  to  the  life  and  limb  of  a  person  engaged 
as  deceased  was  at  the  time  of  the  injury;  (4)  that  the  de- 
ceased before  climbing  into  the  spout  in  which  he  was  injured 
could  by  the  exercise  of  ordinary  care  have  learned  the  man- 
ner in  which  the  top  spout  was  then  supported;  (5)  that  the 
deceased  before  climbing  into  the  spout  in  which  he  was  in- 
jured could  by  the  exercise  of  ordinary  care  have  compre- 
hended the  danger  of  the  spout  falling  upon  him;  (6)  that  a 
want  of  ordinary  care  on  the  part  of  Samida  proximately  con- 
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tributed  to  his  injuries;  (7)  that  the  defendants  did  not  fur- 
nish Samida,  at  the  time  he  was  injured,  a  place  of  employ- 
ment in  which  to  perform  his  duties  as  free  from  danger  to 
life,  health,  and  safety  of  the  employees  engaged  in  the  em- 
ployment that  Samida  was  at  the  time  of  the  injury  as  the 
nature  of  the  employment  reasonably  permitted;  (8)  that  the 
failure  of  defendants  to  furnish  such  place  of  employment 
was  the  proximate  cause  of  the  injuries  to  the  deceased;  and 
1 9)  damages  $1,366.25. 

The  court  changed  the  answer  to  question  6  from  'TTes''  to 
"1^0."  Upon  the  verdict  so  changed  judgment  was  entered 
for  plaintiff  and  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argument  by  E,  L.  Wilcox. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Holland  &  Lovett,  attorneys,  and  W.  Stanley  Smithy  of 
counsel 

The  following  opinion  was  filed  March  2,  1915 : 
« 

ViNJE,  J.  The  trial  court  changed  the  answer  to  question 
6  from  "Yes'*  to  "No"  and  exonerated  the  deceased  from  con- 
tributory negligence  on  the  ground  that  his  conduct  did  not 
amount  to  contributory  negligence  but  to  an  assumption  of 
risk  only.     In  his  opinion  the  judge  says : 

"The  evidence  in  this  case  bearing  upon  the  conduct  of  the 
deceased  resolves  itself  into  the.  question  of  whether  going 
into  the  spout  to  get  the  plates  out,  knowing  and  appreciating 
as  he  did  how  the  upper  spout  was  being  supported,  was  an 
act  of  negligence  on  his  part  contributing  to  his  injury,  or 
conduct  which,  except  for  the  statute,  would  have  constituted 
an  assumption  of  risk" 

We  presume  the  latter  part  of  the  sentence  means,  conduct 
which,  except  for  the  statute,  would  have  constituted  the  de- 
fense of  assumption  of  risk,  since  obviously  the  statute  could 
not  abolish  assumption  of  risk.     It  abolished  the  defense  of 
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assumption  of  jisk  and  left  the  defense  of  contributory  neg- 
ligence. Sub.  (1),  sec  2394 — 1,  Stats.  1911.  By  so  doing 
the  legislature  clearly  recognized  that  there  was  a  distinction 
between  assumption  of  risk  and  contributory  negligence  or  it 
would  not  have  abolished  the  defense  as  to  one  and  not  as  to 
the  other.  In  1913  the  defense  of  contributory  negligence 
was  abolished  as  to  employers  having  four  or  more  employees 
engaged  in  a  conmion  employment  at  the  time  of  the  accident 
Par.  (3),  sub.  1,  sec  2394 — 1,  Stats.  1913.  The  provision 
abolishing  the  defense  of  assumption  of  risk  remains  im- 
changed  (see  par.  (1),  sub.  1,  sec  2394 — 1,  Stats.  1913), 
again  showing  that  the  legislature  recognized  the  distinction 
between  contributory  negligence  and  assumption  of  risk. 
This  court  has  frequently,  and  especially  of  late,  had  occasion 
to  stAte  in  various  phraseology  the  fact  that  assumption  of 
risk  and  contributory  negligence  may  co-exist,  or  one  may  be 
present  and  the  other  absent.  See  Campshure  v.  Standard 
Mfg.  Co.  137  Wis.  155,  118  N.  W.  633 ;  Dodge  v.  Kaufman, 
152  Wis.  171,  139  N.  W.  741;  Van  Dinter  v.  Worden-Allen 
Co.  153  Wis.  533,  138  N.  W.  1016,  142  N.  W.  122;  Murray 
V.  Paine  L.  Co.  155  Wis.  409, 144  N.  W.  982 ;  Janiak  v.  Mil- 
waukee  Western  F.  Co.  156  Wis.  544,  146  N.  W.  788;  Jahn 
V.  Northwestern  L.  Co.  157  Wis.  195,  146  N.  W.  1131. 

By  its  answer  to  question  4  the  jury  found  that  by  the  ex- 
ercise of  ordinary  care  the  deceased  before  climbing  into  the 
spout  could  have  learned  the  manner  in  which  the  top  spout 
was  supported,  and  by  its  answer  to  question  5  it  found  that 
by  the  exercise  of  like  care  he  could  have  comprehended  the 
danger.  Both  these  questions  relate  to  contributory  negli- 
gence. The  claim  of  counsel  for  plaintiff  that  they  relate  to 
assumption  of  risk  is  unfounded,  for  the  court  as  well  as 
counsel  clearly  understood  that  assumption  of  risk  was  not  a 
defense  and  that  no  questions  on  that  branch  of  the  case  were 
needed  or  permissible.  The  answers  to  the  two  questions  be- 
came practically  immaterial  by  reason  of  the  fact  that  ques- 
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tion  6  itself  covers  the  whole  field  of  contributory  negligence. 
They  only  serve  to  emphasize  the  fact  that  no  matter  in  what 
form  the  issue  of  contributory  negligence  was  presented  the 
jury  found  against  plaintiff. 

The  correct  practice,  however,  is  to  submit  only  one  ques- 
tion on  the  subject  of  plaintiffs  contributory  negligence,  but 
the  submission  of  two  partly  covering  the  field  and  one  wholly 
80,  where  the  answers  are  consistent,  cannot  be  held  prejudi- 
cial error. 

Question  6  read,  'TDid  any  want  of  ordinary  care  on  the 
part  of  Ernest  Samida  proximately  contribute  to  produce  his 
injuries  ?*'  Relative  to  it  the  court  charged  the  jury  as  fol- 
lows: 

'TTou  are  instructed  that  it  was  plaintiffs  duty  to  exercise 
ordinary  care  for  his  own  safety,  and  that  the  exercise  of  such 
care  includes  the  fair  use  of  one's  faculties  and  opportunities 
of  observation  in  order  to  learn  and  comprehend  the  dangers 
that  are  naturally  incident  to  the  situation.  The  deceased, 
Ernest  Samida,  is  chargeable  with  the  knowledge  of  such  dan- 
ger as  he  might  know  or  comprehend  by  the  exercise  of  such 
■ordinary  care,  and  such  as  he  could  have  discovered  and  ought 
to  have  discovered  by  the  use  of  his  sight  and  other  senses  in 
the  exercise  of  such  care.  You  will  carefully  consider  the 
^dence  in  this  case  bearing  upon  the  inquiry  as  to  whether 
Samida's  own  conduct  at  the  time  of  the  injury  lacked  the 
exercise  of  ordinary  care, — that  is,  whether  or  not  he  himself 
was  negligent  in  the  manner  in  which  he  attempted  to  take 
the  plates  out  of  the  chute,  and  whether  he  was  negligent  in 
going  into  the  chute  at  all  to  take  the  plates  out  under  the  con- 
ditions then  surrounding  him,  and  whether  he  was  negligent 
in  any  way  that  contributed  proximately  to  produce  his  in- 
jury; and  in  considering  this  question  you  will  also  bear  in 
mind  the  explanation  and  definition  I  gave  you  of  the  terms 
^proximate'  in  connection  with  ^proximate  cause.' 

"You  are  instructed  that  knowledge  by  the  deceased  that 
the  spout  was  not  properly  supported,  if  you  find  that  to  be  a 
fact,  and  his  continuance  in  the  employment  of  the  defendants 
up  to  the  time  of  his  injury,  that  such  knowledge  is  not  of  it- 
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self  evidence  of  a  want  of  ordinary  care  on  his  part ;  but  you 
will  determine  whether  the  deceased  exercised  ordinary  care 
under  the  circumstances,  under  the  instructions  I  have  given 
you,  in  going  into  the  spout  in  question  at  the  time,  in  the 
light  of  the  situation  as  it  then  was,  and  in  the  light  of  his 
duties  to  exercise  ordinary  care  for  his  own  safety,  and  an- 
swer this  question  *  Yes'  or  ^No'  as  you  find  the  facts  to  be ; 
and  you  are  instructed  that  the  burden  is  upon  the  defend- 
ants to  satisfy  you  by  a  preponderance  of  the  evidence  that 
the  deceased  failed  to  exercise  ordinary  care, — that  is,  that 
your  answer  to  this  question  should  be  'Yes,'  and  you  are  in- 
structed that  if  you  are  not  so  satisfied  your  answer  to  this 
question  will  be  *No/  *' 

The  question  is  the  usual  one  submitted  upon  the  issue  of 
contributory  negligence,  and  the  instructions  relative  to  it  are 
also  such  as  are  customarily  given  under  similar  circum- 
stances. The  jury  is  asked  to  measure  the  conduct  of  the  de- 
ceased by  that  of  an  ordinarily  careful  and  prudent  man  under 
the  same  or  similar  circumstances,  and  they  are  told  that  if  it 
measures  up  to  such  conduct  they  must  answer  the  question 
"No,"  otherwise  "Yes."  It  is  difficult  to  perceive  how  the 
jury  could  have  regarded  the  question,  under  the  charge  given, 
as  calling  for  the  determination  of  any  other  fact  than  that 
of  whether  the  conduct  of  the  deceased  at  the  time  he  was  in- 
jured measured  up  to  ordinary  care.  Indeed,  the  trial  court 
does  not  change  the  answer  to  the  question  on  the  ground  that 
the  jury  was  misled  in  any  way,  but  because  the  conduct  of 
the  deceased,  as  shown  by  the  evidence,  establishes  as  a  matter 
of  law  assumption  of  risk  and  not  contributory  negligence. 

The  testimony  on  this  branch  of  the  case  is  practically  un- 
disputed. The  evidence  shows  that  when  the  crew  went  to 
dinner  the  top  spout  rested  upon  the  one  below  it  as  described 
in  the  statement  of  facts  and  it  was  in  the  same  position  when 
they  returned  after  dinner.  The  witness  Zasada  so  testifies 
and  it  is  not  disputed.  The  deceased  went  to  work  and  took 
out  the  plates  and  washers  in  the  two  tiers  first  piled  and  then 
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went  into  the  top  spout  of  the  tier  just  completed  before  din- 
ner and  removed  the  plates  and  washers  from  it  He  then 
climbed  down  and  crawled  into  the  one  below  it,  and  it  was 
while  lie  was  in  the  act  of  removing  the  plates  and  washers 
from  the  second  spout  from  the  top  that  the  upper  one  sud- 
denly fell  upon  him.  It  fell  like  a  shot,  the  witnesses  say, 
without  any  grating  noise  as  though  slipping  upon  its  bear- 
ings. The  deceased,  whose  testimony  was  taken,  says  he  did 
not  look  at  or  examine  how  the  upper  spout  was  supported 
before  he  crawled  into  the  one  below  it,  though  he  could  have 
easily  done  so  had  he  taken  just  a  glance  at  it,  as  it  was  rest- 
ing about  level  with  his  eyes. 

The  workmen  were  here  creating  a  place  of  employment  by 
the  piling  up  of  these  spouts.  Its  safety  depended  largely 
Tipon  the  care  exercised  by  them  in  doing  their  work.  It  was 
quite  evident  to  any  of  them  that  a  spout  like  the  one  in  ques- 
tion unless  securely  supported  would  constitute  a  deadly  trap 
for  any  one  in  the  spout  below,  as  the  least  jar  or  disturbance 
might  cause  it  to  fall.  It  was  no  doubt  owing  to  this  fact 
that  the  jury  found  the  deceased  negligent  in  crawling  into 
the  second  spout  without  looking  to  see  how  the  upper  one 
was  supported — especially  since  he  had  just  been  up  into  it 
and  had  taken  plates  and  washers  from  it  He  testifies  that 
he  did  not  jar  it  in  so  doing,  neither  did  he  do  so  when  he  was 
in  the  one  below  and  the  upper  one  fell.  In  this  he  is  cor- 
roborated by  Becker,  who  worked  with  him  at  the  time  he 
was  injured.  He  said  neither  he  nor  the  deceased  disturbed 
the  upper  spout.  So  the  jury  must  have  found  that  the  upper 
spout,  at  the  time  the  deceased  crawled  under  it,  was  so  in- 
securely supported  that  an  ordinary  inspection  would  have 
disclosed  the  fact,  and  that  being  chargeable  with  the  knowl- 
^ge  of  such  fact  it  was  negligence  to  crawl  into  the  spout 
below  as  the  deceased  did. 

This  brings  us  to  the  question  whether  contributory  negli- 
^nce  can  consist  in  serving  under  a  risk  that  is  known  to  the 
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employee  or  which  by  the  exercise  of  ordinary  care  he  should 
have  discovered,  or  whether  such  service  is  in  all  cases  nothing 
more  than  an  assumption  of  risk. 

Contributory  negligence  is  established  when  it  is  shown, 
that  plaintiff  failed  to  take  such  precautions  for  his  own 
safety  as  a  person  of  ordinary  care  would  usually  take  under 
the  same  or  similar  circumstances.  It  may  take  the  form  of 
an  aflSrmative  act  or  of  a  failure  to  act  It  may  consist  in 
an  act  or  in  a  failure  to  act  that  creates  a  new  risk  or  that 
enhances  or  assumes  an  existing  one.  If  plaintiff  serves- 
under  hazards  incident  to  the  employment  no  greater  than 
those  which  ordinarily  careful  and  prudent  men  usually  serve 
under,  then  injury  from  such  hazard  alone  is  through  as- 
sumption of  risk  and  not  through  contributory  negligenca 
But  if  plaintiff  knowingly  or  ignorantly  through  a  want  of 
ordinary  care  serves  under  a  risk  that  an  ordinarily  careful 
and  prudent  man  similarly  situated  would  not  usually  serve 
under,  then  such  conduct  is  contributory  negligence  and  not 
assumption  of  risk.  In  other  words,  the  assuming  of  such 
risks  as  ordinarily  careful  and  prudent  men  similarly  situ- 
ated usually  assume  is  within  the  field  of  assumption  of  risk 
whether  assumed  knovTingly  or  ignorantly.  But  the  assum- 
ing of  such  risks  as  are  more  hazardous  than  those  which  or- 
dinarily careful  and  prudent  men  similarly  situated  usually 
assume  constitutes  contributory  negligence.  And  it  is  im- 
material whether  the  risk  is  assumed  knowingly  or  ignorantly 
through  a  want  of  ordinary  care.  It  was  no  doubt  with  this 
idea  in  mind  that  the  supreme  court  of  the  United  States  in 
Schlemmer  v.  B.,  R.  &  P.  R.  Co.  205  U.  S.  1,  12,  27  Sup. 
Ct.  407,  speaking  of  assumption  of  risk  and  contributory 
negligence,  said :  "But  the  difference  between  the  two  is  one 
of  degree  rather  than  of  kind.''  In  that  case  upon  the  sec- 
ond appeal  (220  U.  S.  590,  31  Sup.  Ct  561)  it  was  held  that 
the  going  in  between  cars  by  a  brakeman  to  couple  them  was- 
not  so  hazardous  as  to  be  per  se  contributory  negligence;  that 
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his  going  in  was  merely  an  assumption  of  risk ;  but  the  find- 
ing of  the  state  court  that  plaintiff  was  guilty  of  contributory 
n^ligence  in  the  manner  in  which  he  attempted  to  make  the 
coupling  after  he  was  in  betwe^i  the  cars  was  sustained. 
After  defining  assumption  of  risk  and  excepting  therefrom 
"such  obvious  dangers  that  no  ordinarily  prudent  person  would 
incur  them,"  the  court  says:  "Contributory  negligence,  on 
the  other  hand,  is  the  omission  of  the  employee  to  use  those 
precautions  for  his  own  safety  which  ordinary  prudence  re- 
quires."    Page  596. 

And  in  Seaboard  A.  L.  B.  Co.  v.  Horton,  233  U.  S.  493, 
604,  34  Sup.  Ct  635,  it  used  this  language: 

"Contributory  negligence  involves  the  notion  of  some  fault 
or  breach  of  duty  on  the  part  of  the  employee,  and  since  it  is 
ordinarily  his  duty  to  take  some  precaution  for  his  own 
safety  when  engaged  in  a  hazardous  occupation,  contributory 
negligence  is  sometimes  defined  as  a  failure  to  use  such  care 
for  his  safety  as  ordinarily  prudent  employees  in  similar 
circumstances  would  use.  On  the  other  hand,  the  assump- 
tion of  risk,  even  though  the  risk  be  obvious,  may  be  free 
from  any  suggestion  of  fault  or  negligence  on  the  part  of 
the  employee." 

As  long  as  the  employee  was  solely  responsible  for  the  re- 
sults of  an  assumption  of  risk  it  was  not  necessary  to  dis- 
tinguish between  those  cases  in  which  he  was  defeated  by  as- 
sumption of  risk  and  those  in  which  contributory  negligence 
barred  his  recovery.  With  this  idea  in  mind  the  court  in 
Knauer  v.  Joseph  Schlitz  K  Co.  159  Wis.  7, 149  N.  W.  494, 
speaking  of  assumption  of  risk,  said: 

^TBeing  purely  a  voluntary  act,  it  does  not  involve  any  vio- 
lation of  duty  by  the  employee,  for  one  is  at  liberty  to  sub- 
ject himself  to  dinger  if  he  sees  fit,  and,  if  he  does  so,  in  the 
absence  of  some  written  law  to  the  contrary,  it  is  at  his  own 
risk." 

•    But  when  the  act  of  an  employee  who  subjects  himself  to  a 
hazard  is  at  the  expense  of  the  employer,  a  duty  upon  his 
Vol.  161  —  5 
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part  arises  not  to  tumecessarily  assume  a  risk  so  great  that  an 
accident  may  reasonably  be  expected  to  follow.  To  do  so  is 
negligence,  because  it  is  failing  to  take  that  precaution  for 
his  own  safety  that  ordinarily  prudent  employees  usually 
take  under  similar  circumstances. 

The  abolition  of  the  defense  of  assumption  of  risk  does  not 
absolve  the  employee  from  the  duty  of  exercising  ordinary 
care  for  his  own  safety.  And  whenever  his  failure  to  do 
that  causes  his  injury  in  whole  or  in  part  he  is  guilty  of  con- 
tributory negligence,  irrespective  of  whether  the  negligence 
consists  in  an  omission  to  discover  a  danger  that  ought  to  be 
discovered  and  shunned,  or  in  a  careless  or  bungling  manner 
of  doing  an  act  otherwise  reasonably  safe,  or  in  voluntarily 
assuming  a  risk  that  an  ordinarily  careful  and  prudent  man 
similarly  situated  would  not  usually  assume.  Negligence  ex- 
ists when  conduct  does  not  measure  up  to  the  standard  of  or- 
dinary care.  The  defense  of  assumption  of  risk  abolished  by 
the  statute  related  to  such  risks  as  could  be  assumed  within 
the  field  of  ordinary  care.  When  their  assumption  amounted 
to  negligence  the  defense  under  the  law  in  force  when  this  in- 
jury occurred  was  available.  There  is  no  other  rational  line 
of  demarcation. 

Since  ordinarily  careful  and  prudent  men  usually  serve 
under  ordinary  risks,  it  follows  that  in  order  to  constitute 
contributory  negligence  the  risk  voluntarily  served  under 
must  be  more  or  less  imminent  or  grave  in  its  nature.  It 
must  be  a  hazard  that  suggests  danger  to  such  an  extent  that 
a  person  of  ordinary  care  would  not  usually  serve  under  it 
Goltz  V.  M.,  L.  S.  &  W.  iJ.  Co.  76  Wis.  136,  44  N.  W.  752; 
Erdman  v.  Ill  8.  Co.  95  Wis.  6,  69  K  W.  993.  Nothing 
herein  said  conflicts  with  what  was  decided  in  Besnys  v.  Her- 
man Zohrlaut  L.  Co.  157  Wis.  203,  147  N.  W.  37,  where  the 
court  held  that  it  was  the  legislative  intent  as  expressed  in 
sees.  2394 — 48,  2394 — 49,  Stats.  1911,  to  impose  upon  the 
employer  a  liability  for  all  injuries  resulting  from  the  haz- 
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ards  incident  to  the  methods,  processes,  and  conditions  of  the 
business  furnished,  permitted,  or  suffered  by  him,  however 
obvious  such  hazards  might  be  to  the  employee.  Obvious 
means  "Easily  discovered,  seen,  or  understood;  readily  per- 
ceived by  the  eye  or  the  intellect;  evident;  as,  an  obvious 
meaning;  an  obvious  remark;  an  obvious  defect"  Webster, 
Intemat  Diet  So  obvious  risks  or  dangers  of  an  employ- 
ment are  those  which  are  apparent  in  the  exercise  of  ordinary 
observation  and  which  are  disclosed  by  the  ordinary  use  of 
the  eyes  and  other  senses.  6  Words  &  Phrases,  4896  and 
cases  cited.  It  is  not  the  ease  with  which  a  hazard  is  dis- 
covered that  tends  to  make  serving  under  it  a  want  of  ordi- 
nary care,  but  the  imminence  of  serious  injury  from  it  And 
when  such  imminence  of  serious  injury  is  so  great  that  an 
ordinarily  prudent  man  would  not  under  the  same  or  similar 
circumstances  serve  under  it,  the  voluntary  doing  so  consti- 
tutes contributory  negligence.  The  question  in  the  Besnys 
Case  was  whether  the  risk  assumed  was  so  great  as  to  consti- 
tute contributory  negligence  as  a  matter  of  law.  The  ma- 
jority of  the  court  held  that  it  was  not  Our  court  has  fre- 
quently spoken  of  assumption  of  risk  as  a  species  of  contribu- 
tory negligence,  and  so  it  is  in  many  if  not  in  all  cases.  As 
long  as  both  were  a  complete  defense  no  occasion  arose  for 
making  a  sharp  distinction  between  theuL  Indeed,  no  sharp 
distinction  always  exists,  for  negligent  and  nonnegligent  acts 
shade  into  each  other  and  the  judgment  of  men  differs  as  to 
when  they  pass  from  one  field  into  the  other.  So  it  is  in 
most  cases  primarily  a  question  for  the  jury  to  say  in  what 
field  the  questioned  conduct  lies,  in  that  of  a  mere  assump- 
tion of  risk  or  in  that  of  negligence,  bearing  in  mind,  how- 
ever, that  it  may  enter  the  latter  field  through  the  former  as 
well  as  otherwise. 

Under  the  evidence,  the  answer  to  the  question  submitted, 
and  the  instructions  relative  thereto,  it  must  be  held  that  the 
jury  found  the  deceased  guilty  of  contributory  negligence 
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and  not  of  assumption  of  risk,  and  that  there  is  evidence  to 
sustain  the  finding.  The  trial  court,  therefore,  erroneously 
changed  the  answer  to  question  0  (numbered  7  in  the  verdict 
rendered)  from  "Yes"  to  "No." 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  reinstate  the  specified  answer  of  the  jury 
and  to  enter  judgment  for  defendant  upon  the  verdict  as  ren- 
dered. 

SiEBECKEB,  J.  {dissenting).  I  cannot  concur  in  the  de- 
cision rendered  by  the  court  that  Samida  was  guilty  of  con- 
tributory negligence.  It  seema  clear  to  me  that  the  trial 
court  correctly  held  that  he  was  free  from  contributory  n^- 
ligence  under  the  facts  and  circumstances  shown.  The  risk 
and  danger  incident  to  the  unsafe  manner  in  which  the  spout 
was  placed  by  the  members  of  the  crew  doing  this  work  and 
which  the  jury  found  proximately  caused  the  injury  was  a 
danger  incident  to  the  manner  in  which  defendant  conducted 
its  business  at  the  place  in  which  Samida  was  permitted  to 
work.  Under  the  facts  shown  it  was  a  risk  he,  as  defend- 
ant's employee,  had  the  right  to  assume.  To  my  mind  there 
is  nothing  in  the  evidence  to  warrant  the  inference  that  he 
was  guilty  of  negligence  in  performing  his  service  under 
this  hazard  incident  to  his  employment  The  court  holds 
that  "...  if  plaintiff  knowingly  or  ignorantly  through  a 
want  of  ordinary  care  serves  under  a  risk  that  an  ordinarily 
careful  and  prudent  man  similarly  situated  would  not  usu- 
ally serve  under,  then  such  conduct  is  contributory  negli- 
gence and  not  assumption  of  risk."  And:  "But  the  assum- 
ing of  such  risks  as  are  more  hazardous  than  those  which  or- 
dinarily careful  and  prudent  men  similarly  situated  usually 
assume  constitutes  contributory  negligence."  I  think  this 
basis  of  the  decision  is  contrary  to  the  provision  of  sec. 
2394r-41,  Stats.  1913,  and  subsequent  sections  defining  the 
liability  of  employers  to  employees  while  in  their  service  and 
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as  interpreted  in  the  decisions  of  this  court.  See  Rosholt  v. 
Worden-Allen  Co.  155  Wis.  168,  144  N.  W.  650;  Besnys  v. 
Herman  Zohrlaut  L.  Co.  157  Wis.  203,  147  K  W.  37; 
Knauer  v.  Joseph  Schlitz  B.  Co.  159  Wis.  7,  149  N".  W.  494. 
In  the  Besnys  Case  the  court  declares : 

"The  legislature  intended  that  employers  should  be  liable 
for  all  injuries  resulting  to  employees  from  unsafety  in  em- 
ployment as  regards  to  places,  safety  devices,  and  safeguards, 
and  to  methods  and  processes  of  conducting  their  business. 
The  clear  implications  are  that  the  risks  and  hazards  of  an 
employment  resulting  from  a  failure  of  the  master  to  comply 
with  these  requirements  are  risks  and  hazards  incident  to  the 
employee's  duties,  though  they  may  be  of  an  obvious  nature." 

Van  Dinter  v.  Worden-Allen  Co.  153  Wis.  533,  138  K  W. 
1016,  142  N.  W.  122;  Puza  v.  C.  Hennecke  Co.  158  Wis. 
482,  149  K  W.  223. 

I  think  the  rule  followed  in  the  instant  case  as  above  stated 
is  at  variance  with  the  rule  of  the  Knauer  and  other  cases  as 
to  what  constitutes  assumption  of  risk  and  contributory  neg- 
ligence under  these  statutes.  Under  the  evidence  the  court, 
in  my  opinion,  properly  awarded  judgment  for  the  plaintiff. 

Kebwot,  J.,  dissents. 

The  following  opinion  was  filed  March  19,  1915 : 

Marshall,  J.  (concurring).  I  concur  in  the  decision 
upon  the  groimd  that,  though  the  deceased  assumed  the  risk 
of  working  under  conditions  which  were  more  than  ordinarily 
hazardous,  he  was  guilty  of  contributory  negligence  in  failing 
to  exercise  ordinary  care  to  see  whether  the  spouts  were  se- 
curely supported  before  going  into  the  particular  place  where 
he  was  injured.  According  to  the  statement  of  facts,  the 
spouts  were  liable  to  be  insecurely  supported  as  deceased  must 
have  known.  The  risk  that  they  might  be  thus  was  the  one 
he  assumed.     That  was  within  his  contract     It  did  not 
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absolve  him  from  responsibility  of  paying  reasonable  heed  to 
whether  they  were  in  such  condition  before  going  into  the 
probable  zone  of  danger.  According  to  the  statement,  just  a 
little  attention  to  the  matter  would  have  disclosed  the  immi- 
nence of  such  danger.  He  paid  no  attention  whatever  thereto 
and  so  was  guilty  of  contributory  negligence. 

The  last  part  of  the  opinion  of  my  brother  Viw  jb,  stating 
a  distinction  between  contributory  negligence  and  assimiption 
of  the  risk  under  the  statutory  policy  rendering  the  former 
still  a  matter  of  defense,  but  the  latter  not,  I  cannot  agree  to. 
I  do  not  think  it  is  supported  by  Erdman  v.  Ill,  8.  Co,  95 
Wis.  6,  69  N.  W.  993;  Schlemmer  v.  B.,  B.  &  P.  B.  Co.  205 
XJ.  S.  1,  27  Sup.  Gt  407 ;  or  Besnys  v.  Herman  Zohrlaut  L. 
Co.  157  Wis.  203,  147  K  W.  37. 

The  first  case  cited  distinctly  treats  voluntarily  working 
under  extrahazardous  conditions  as  assumption  of  the  risk, 
and  the  others  recognize  that  there  may  be  assumption  of  risk 
of  a  high  degree  and  failure  to  exercise  ordinary  care  under 
the  special  circumstances.  The  idea  that  the  grade  of  dan- 
ger is  a  test  of  whether  the  particular  risk  is  assumed,  or  the 
act  in  working  under  the  conditions  or  in  the  particular  way, 
an  inadvertence, — is  a  new  one  and  I  fear  an  illogical  and 
dangerous  one. 

It  is  unfortunate  that  assumption  of  the  risk,  which,  neces- 
sarily, does  not  involve  inadvertence,  was  ever  confused  with 
contributory  negligence,  which,  necessarily,  must  be  charac- 
terized by  inadvertence.  It  is  still  more  unfortunate,  in  my 
view,  that  after  distinctly  and  emphatically  turning  to  the 
only  logical  distinction  between  the  two  situations  in  Knauer 
V.  Joseph  SchlUz  B.  Co.  159  Wis.  7,  149  N.  W.  494,  the 
new  idea  shoidd  be  advanced.  At  present,  it  has  the  support 
of  but  a  minority  of  the  court  I  have  faith  that,  upon  fur- 
ther consideration,  the  distinction  mentioned  in  the  Knauer 
Case  will  be  affirmed  as  the  only  one  and  that  it  will  also  be 
reaffirmed,  as  in  Besnys  v.  Herman  Zohrlaut  L.  Co.  and  the 
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Schlemmer  Case,  that  if  one  voluntarily  consents  to  work  in 
an  extra  and  unnecessarily  hazardous  place,  he  assumes  the 
risk  regardless  of  the  grade  of  it,  but  if  he  then  fails  to  ex- 
ercise reasonable  care,  under  the  special  circumstances,  his 
conduct  is  not  within  the  field  of  such  risk  but  is  within  that 
of  inadvertence.  That  does  not  inject  any  new  and  confus- 
ing idea  into  the  law  of  negligence  as  regulated  by  the  stat- 
ute, while  the  idea  that  I  feel  compelled  to  dissent  from,  I 
think  does. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  18,  1915. 


Wood,  Respondent,  vs.  Generai,  Railway  Sigital  Com- 
pany, Appellant. 

Fel>ruary  9— May  18,  1915. 

MaHer  and  servant:  Injuries:  Collision  between  motor  car  and  rail- 
way train:  Safety  of  working  place:  Negligence:  Contributory 
negligence:  Pleading:  Liberal  construction:  Amendment  at  trial: 
Continuance. 

1.  Where  an  employee  of  a  railway  signal  company,  riding  on  a  motor 

car  upon  the  tracks  of  a  railway  company,  was  injured  by  a  col- 
lision between  such  car  and  the  rear  end  of  a  railway  train  in  a 
tunnel,  the  safe-place  rule  prescribed  by  sub.  (11),  sec.  2394 — II, 
and  sec  2394—48,  Stats.,  has  no  application  as  against  the  signal 
company,  which  had  nothing  to  do  with  the  operation  of  the 
train  or  the  patroling  of  the  track  or  tunnel  and  omitted  no  duty 
In  regard  to  making  the  place  of  employment  less  dangerous 
than  It  was. 

2.  Trial  courts  have  a  broad  discretion  In  the  matter  of  granting  con- 

tinuances where  pleadings  are  amended  at  the  trial;  but  a  plaint- 
iff should  not  be  permitted  to  plead  one  cause  of  action  and  then 
prove  a  different  one  and  amend  his  complaint  accordingly,  with- 
out proper  opportunity  being  given  to  defendant  to  prepare  for 
trial  on  the  new  Issue. 
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3.  Pleadings,  however,  must  be  liberally  construed,  and  proof  is  ad- 

missible under  pretty  broad  general  allegations,  the  remedy  of 
the  opposite  party  in  such  a  case  being  to  move  to  make  the  plead- 
ing more  definite  and  certain. 

4.  In  an  action  for  injuries  sustained  by  an  employee  of  a  railway 

signal  company  in  a  collision  between  the  motor  car  upon  which 
he  was  riding  and  the  rear  end  of  a  railway  train  which  the  car 
had  followed  into  a  tunnel  900  feet  long,  in  which  the  smoke  was 
so  dense  that  it  was  impossible  to  see  objects  after  entering  it,  an 
allegation  that  another  employee  in  charge  of  the  motor  car  was 
negligent  in  running  it  too  fast  and  too  close  to  the  train  and  in 
failing  to  check  and  stop  it  in  time  to  avoid  the  collision,  was 
broad  enough  to  justify  the  admission  of  evidence  that  such  other 
employee  wafi  negligent  in  not  stopping  the  car  before  entering 
the  tunnel,  so  as  to  ascertain  whether  or  not  the  way  was  clear. 
6.  The  evidence  in  such  case  is  held  to  sustain  findings  by  the  jury 
that  the  employee  in  charge  of  the  car  was  negligent  in  driving 
it  into  and  through  the  tunnel  until  it  collided  with  the  train, 
and  that  plaintiff,  who  waa  subject  to  the  orders  and  direction  of 
euch  employee,  was  not  guilty  of  contributory  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
county :  James  O'Neill,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  personal  injuries  sustained  as  a  re- 
sult of  a  collision  between  a  gasoline  motor  car  and  the  rear 
end  of  a  passenger  train.  On  September  4,  1912,  plaintiff 
was  in  the  employ  of  the  defendant  company,  and  in  the  per- 
formance of  his  duties  was  required  to  travel  from  place  to 
place  over  the  tracks  of  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Eailway  Company  on  a  motor  car  owned  by  the 
defendant.  At  the  time  of  the  accident  plaintiff  with  one 
Castle,  another  employee  of  the  defendant,  was  riding  on  said 
motor  car  from  Camp  Douglas  to  Elroy,  the  car  being  driven 
and  operated  by  Castla  A  passenger  train  preceding  them 
stopped  in  a  tunnel  and  the  motor  car  collided  with  the  rear 
end  of  the  train,  as  a  result  of  which  plaintiff  was  injured. 
The  complaint  charged  the  defendant  with  negligence,  alleg- 
ing that  the  car  used  was  defective  and  that  it  was  negli- 
gently operated  by  Castle,  in  that  it  was  run  at  too  high  a 
rate  of  speed  and  too  closely  following  the  passenger  train  to 
be  stopped  in  time  to  avoid  a  collision.     The  answer  put  in 
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issue  all  the  material  allegations  of  the  complaint  At  the 
dose  af  the  evidence  and  after  motion  by  the  defendant  for  a 
directed  verdict,  on  motion  of  plaintiff  the  complaint  was 
amended  to  allege,  in  addition  to  the  negligence  charged  in 
the  original  complaint,  negligence  of  defendant  in  failing  to 
furnish  plaintiff  a  safe  place  in  which  to  work  and  negligence 
on  the  part  of  the  person  operating  the  car  in  failing  to  ascer- 
tain whether  said  tunnel  was  clear  before  entering  the  same, 
by  driving  said  motor  car  into  and  through  the  tunnel  at  said 
time  and  place  while  the  tunnel  was  dark  and  full  of  smoke, 
without  checking  and  stopping  the  car  to  ascertain  the  condi- 
tions in  the  tunnel  before  entering.  The  jury  returned  the 
following  special  verdict: 

"(1)  Did  the  defendant  at  the  time  when  and  place  where 
plaintiff  was  injured  fail  to  furnish  the  plaintiff  a  place  of 
employment  as  free  from  dangers  to  life  and  safety  as  the  na- 
ture of  the  employment  would  reasonably  permit  ?     A.  Yes. 

"(2)  If  you  answer  the  first  question  'Yes,'  then  was  such 
failure  to  so  furnish  a  place  of  employment  as  free  from  dan- 
gers to  life  and  safety  as  the  nature  of  the  employment  would 
reasonably  permit  the  proximate  cause  of  the  plaintiff's  in- 
juries?    A.  Yes. 

"(3)  Did  Castle,  who  operated  the  motor  car,  fail  to  exer- 
cise ordinary  care  in  driving  the  motor  car  into  and  through 
the  timnel  until  it  collided  with  the  train  ?     A.  Yes. 

"(4)  If  you  answer  the  last  question  'Yes,'  then  was  such 
failure  to  exercise  ordinary  care  the  proximate  cause  of  the 
plaintiff's  injuries?     A.  Yes. 

"(5)  Did  the  plaintiff,  as  the  motor  car  approached  and 
entered  the  tunnel  and  proceeded  until  the  collision  happened, 
fail  to  exercise  ordinary  care,  which  contributed  to  his  in- 
juries, in  the  performance  of  his  duty  on  the  motor  car  and 
in  taking  such  precautions  for  the  safety  of  the  occupants  of 
the  car  as  the  situation  and  circumstances  required  ?     A,  No. 

"(6)  If  the  plaintiff  is  entitled  to  recover,  at  what  sum  do 
you  assess  his  damages?    A.  $6,053.80." 

The  court  found  that  the  damages  awarded  by  the  jury 
were  excessive,  and  plaintiff  was  given  the  option  of  remitting 


Digitized  by  VjOOQIC 


Y4  SUPEEME  COUET  OF  WISCONSIN.      [May 

Wood  V.  General  Railway  Signal  Co.  161  Wis.  71. 

damages  in  excess  of  $4,500  or  being  granted  a  new  trial,  and 
upon  remission  by  plaintiff  of  such  excess  judgment  was  en- 
tered accordingly.     Defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Williams  &  Stem, 
and  oral  argument  by  Burdette  F.  Williams. 
Clinton  O.  Price,  for  the  respondent 
The  following  opinion  was  filed  March  2,  1915: 

Babnes,  J.  If  the  safe-place  rule  prescribed  by  sub.  (11) 
of  sec  2394 — 41  and  in  sec  2394 — 48,  Stats.,  has  reference 
to  the  physical  situation,  as  is  held  in  Bosholt  v.  Warden- 
Allen  Go.  155  Wis.  168,  174,  144  N.  W.  650,  then  we  are 
unable  to  find  any  evidence  which  would  justify  the  submis- 
sion of  the  first  question  in  the  special  verdict  to  the  jury,  or 
that  would  warrant  the  jury  in  answering  it  in  the  affirma- 
tive.  The  defendant  had  nothing  to  do  with  the  operation  of 
the  train  or  the  patroling  of  the  track  or  the  tunnel,  and  not  a 
single  omission  of  duty  on  its  part  in  regard  to  making  the 
place  of  employment  less  dangerous  than  it  was  is  pointed 
out  The  judgment  cannot  be  sustained  on  the  first  ground 
of  negligence  relied  on. 

The  respondent  contends,  however,  that  Castle  was  negli- 
gent (1)  in  entering  the  tunnel  without  first  ascertaining  that 
it  was  clear,  and  (2)  in  running  the  motor  car  at  an  excessive 
rate  of  speed  after  entering  the  tunnel.  Castle  was  a  fore- 
man in  the  sense  that  he  was  boss  of  the  operations  carried  on 
on  that  day,  and  plaintiff  was  expected  to  follow  his  direc- 
tions. There  can  be  no  doubt  that  they  were  fellbw-servants. 
Castle  had  charge  of  the  operation  of  the  motor  car. 

At  this  point  we  are  met  with  the  contention  of  the  appel- 
lant that  the  complaint  did  not  charge  that  Castle  was  negli- 
gent in  not  stopping  before  entering  the  tunnel  and  that  its 
motion  for  a  continuance  should  have  been  granted  after  the 
court  concluded  to  allow  the  amendment.  This  motion  was 
founded  on  the  claim  that  defendant  was  surprised  and  was 
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not  prepared  to  meet  the  new  issue  injected  into  the  case.  A 
motion  for  a  new  trial  was  made  based  in  part  upon  the  al- 
leged erroneous  ruling  of  the  court  in  refusing  to  grant  a  con- 
tinuance. It  was  shown  by  affidavit  that  the  defendant  could 
offer  material  evidence  on  the  new  issue  of  which  it  was  ig- 
norant at  the  time  of  the  triaL 

If  the  negligence  of  Castle  in  failing  to  stop  before  entering 
the  tunnel  was  the  only  element  of  actionable  negligence  ifi 
the  case  and  it  was  not  set  up  in  the  original  complaint,  the 
appellant's  contention  should  in  all  probability  prevail  Not 
every  claim  of  surprise  is  well  foimded,  and  trial  courts  have 
a  pretty  broad  discretion  in  passing  upon  applications  for 
continuances  made  because  pleadings  have  been  amended.  It 
is  none  the  less  true  that  contests  in  courts  must  be  carried  on 
in  a  spirit  of  fairness  and  that  a  litigant  should  not  be  per- 
mitted to  plead  one  cause  of  action  and  prove  a  different  one, 
of  which  his  adversary  is  not  advised  and  which  he  is  not  pre- 
pared to  meet,  and  then  ask  to  amend  the  pleading  and  have 
the  request  granted  without  proper  opportunity  being  given 
the  opposing  party  to  prepare  for  trial  on  the  new  issue. 
This  case  at  best  is  a  close  one  on  the  merits,  including  the 
alleged  new  issue  of  negligence.  The  evidence  which  defend- 
ant claimed  it  could  produce  on  this  issue,  if  given  the  oppor- 
tunity, was  very  material  and  might  well  be  controlling. 

It  is  well  settled,  however,  that  pleadings  must  be  liberally 
construed  and  that  proof  is  admissible  under  pretty  broad  gen- 
eral allegations,  and  that  the  remedy  of  the  opposite  party  in 
such  a  case  is  to  move  to  make  the  pleading  more  definite  and 
certain.  Fitts  v.  Waldech,  51  Wis.  567,  569,  8  K  W.  363; 
Yimng  v.  Lynch,  66  Wis.  514,  518,  29  N.  W.  224;  Barmy  v. 
Hartford,  73  Wis.  95,  40  N.  W.  581 ;  Doolittle  v.  Laycoch, 
103  Wis.  334,  336,  79  N.  W.  408;  Downer  v.  Tubbs,  152 
Wis.  177,  179,  139  N.  W.  820. 

The  original  complaint,  among  other  things,  charged  that 
Castle  was  negligent  in  running  the  motor  car  "too  fast  and 
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too  close  to  said  passenger  train,  and  by  failing  to  seasonably 
check  and  stop  said  car  in  time  to  avoid  colliding  with  said 
passenger  train  as  aforesaid.'' 

There  is  a  good  deal  of  merit  in  the  claim  that  this  language 
could  reasonably  be  understood  as  referring  only  to  the  oper- 
ation of  the  car  after  it  entered  the  tunnel.  But  it  was  fully 
understood  that  the  smoke  was  so  dense  in  this  tunnel,  which 
was  900  feet  long,  that  it  was  impossible  to  see  objects  after 
entering  it  As  a  matter  of  fact,  the  train  was  not  seen  until 
the  motor  car  was  within  about  two  feet  of  it  The  complaint 
did  allege  that  it  was  Castle's  duty  to  stop  the  car  in  time  to 
avoid  a  collision  with  the  passenger  train.  In  view  of  condi- 
tions known  to  exist,  the  proper  place  to  stop  in  order  to  avoid 
a  collision  might  well  be  before  entering  the  tunnel.  While 
the  construction  placed  upon  the  complaint  by  the  defendant's 
counsel  was  natural  enough,  we  think,  under  the  liberal  rule 
of  construing  pleadings  referred  to,  it  was  broad  enough  ta 
justify  the  admission  of  evidence  to  show  that  Castle  was  neg- 
ligent in  not  bringing  the  car  to  a  standstill  before  going  into 
the  tunnel,  so  as  to  ascertain  whether  or  not  the  way  was  clear. 
Construing  the  original  complaint  as  we  do,  it  was  not  neces- 
sary to  amend  it  and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial  because  it  was  in  fact  amended. 

Appellant  argues  that  Castle  was  not  negligent  in  failing 
to  stop  the  motor  car  before  entering  the  tunnel  or  in  operat- 
ing the  car  within  the  tunneL  On  the  first  point  it  is  said 
that  it  is  unusual  for  a  passenger  train  to  stop  between  sta- 
tions and  that  Castle  had  no  reason  to  suppose  the  train  he 
was  following  would  make  such  a  stop.  Further,  that  if  a 
stop  was  made  Castle  had  no  reason  to  suppose  that  the  rear 
end  of  the  train  which  was  in  the  tunnel  would  not  be  pro- 
tected either  by  a  light,  a  torpedo,  or  a  flagman.  Further, 
that  Castle  ascertained  from  the  operator  at  Hustler,  the  next 
station  north  of  the  tunnel,  that  the  train  had  a  clearance  to 
Elroy.     Further,  that  Castle  was  anxious  to  get  to  the  yard 
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limits  at  Elroy  soon  after  the  train  reached  the  station  so  as 
to  sidetrack  for  a  north-bound  train  which  was  to  pass  the 
train  which  plaintiff  and  Castle  were  following  at  Elroy. 
Farther,  that  as  plaintiff  and  Castle  approached  the  tunnel 
the  watchman  employed  by  the  railway  company  at  the  tunnel 
signaled  th^n  that  everything  was  all  right  ahead. 

On  the  second  question  appellant  argues  that  the  evidence 
shows  without  dispute  that  the  car  was  running  slowly  (not 
to  exceed  four  miles  per  hour)  at  the  time  of  the  collision,  and 
that  this  evidence  is  corroborated  by  the  fact  that  the  motor 
car  did  not  leave  the  track  and  was  not  injured  by  the  col- 
lision, and  by  the  statement  of  plaintiff  that  the  car  was  run- 
m'ng  so  slowly  that  he  could  have  stepped  off  without  difficulty 
or  danger  had  he  seen  the  train  in  time  to  do  so.  The  testi- 
mony further  showed  that  the  car  could  have  been  stopped 
within  a  very  few  feet  by  the  application  of  the  brake,  at  the 
rate  of  speed  at  which  it  was  going. 

In  support  of  the  respondent's  contention  that  Castle  was 
negligent  in  not  stopping  before  entering  the  tunnel  it  ap- 
peared that  there  had  been  a  washout  near  Hustler,  and  that 
the  train  stopped  before  clearing  the  tunnel  because  of  the 
soft  and  doubtful  condition  of  the  track  ahead ;  that  the  train 
belonged  to  the  Northwestern  Company  and  was  being  run 
over  the  Omaha  tracks  as  a  speciaL  The  injury  occurred  on 
September  4,  1912,  at  what  inferentially  rather  than  di- 
rectly appears  to  have  been  a  time  of  high  water  in  this  vi- 
cinity, so  the  motor  car  was  following  a  special  train  under 
somewhat  unusual  conditions.  The  flagman  testified  that  it 
was  no  part  of  his  duty  to  give  signals  to  trains  or  motor  cars. 
He  said  he  did  not  warn  Castle  in  regard  to  running  through 
the  tunnel  and  did  not  signal  him  to  stop.  He  does  not  cate- 
gorically deny  giving  a  signal  to  go  ahead,  although  he  may 
have  intended  to  do  so.  There  is  no  doubt  that  he  made  some 
motion, — whether  in  the  way  of  salutation,  or  signal  that  it 
was  all  right  to  go  through  the  tunnel,  is  not  entirely  clear*. 
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There  is  no  doubt  in  the  evidence  that  plaintiff  and  Castle  un- 
derstood the  motion  made  as  a  signal  to  go  ahead.  The  plaint- 
iff so  testified  two  or  three  times,  and  finally  qualified  his  state- 
ments to  the  extent  of  saying  that  the  motion  made  might  be 
understood  as  a  salutation  merely  or  as  a  signal  to  go  ahead. 
It  appeared,  however,  that  the  smoke  was  so  dense  in  the  tun- 
nel that  it  was  impossible  to  see  anything  in  it;  that  the  motor 
car  was  following  up  the  train  pretty  closely ;  that  the  flagman 
would  have  been  obliged  to  walk  over  2,000  feet  after  the  train 
passed  and  before  the  motor  car  came  up  in  order  to  know  that 
the  tunnel  was  clear,  and  that  it  must  have  been  obvious  that 
the  signal  meant  little  or  nothing,  because  the  flagman  had  not 
had  su£Scient  time  to  pass  through  the  tunnel  and  return  after 
the  train  had  gone  through. 

In  reference  to  the  rate  of  speed  in  the  tunnel,  it  was  per- 
haps diflScult  to  estimate  it  exactly  owing  to  the  darkness. 
The  fact  that  the  motor  car  remained  on  the  track  and  was 
not  broken  is  significant.  But  the  plaintiff  was  severely  hurt 
The  train  was  struck  hard  enough  so  that  not  only  was  the 
plaintiff  thrown  off  the  motor  car,  but  Castle,  who  was  sitting 
behind  him,  was  thrown  off  and  landed  across  plaintiff. 

There  were  a  number  of  things  which  Castle  might  have 
done  which  would  have  prevented  the  accident.  He  might 
have  waited  until  the  tunnel  was  clear  of  smoke  before  enter- . 
ing  it  He  might  have  sent  plaintiff  ahead  to  see  that  it  was 
clear,  or  have  gone  himself.  He  might  have  run  his  car  so 
slowly  that  no  serious  consequences  would  result  from  its  com- 
ing in  contact  with  the  train.  If  he  could  not  run  it  thus 
slowly  under  its  own  power,  he  and  plaintiff  could  have 
pushed  it  through  the  tunnel  with  the  power  shut  off.  There 
was  no  apparent  need  for  rush  or  hurry.  Castle  no  doubt 
wanted  to  sidetrack  for  the  north-boimd  train  at  Elroy,  but 
he  testified  that  he  alone  could  lift  the  motor  car  off  the  track 
without  serious  difficulty. 

This  court  is  of  the  opinion  that  the  jury  might  find  that 
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Castle  did  not  exercise  ordinary  care  in  failing  to  take  some 
of  the  precautions  snggested  to  provide  for  his  own  safety  and 
that  of  his  co-worker.  The  answer  to  the  third  question  in 
the  special  verdict  must  therefore  be  permitted  to  stand. 

It  IB  suggested  that,  if  Castle  was  negligent,  the  plaintiff 
was  guilty  of  contributory  negligence.  This  conclusion  by 
no  means  follows.  Castle  had  charge  of  the  operation  of  the 
motor  car  and  the  plaintiff  was  subject  to  his  orders  and  di- 
rection, and  the  jury  might  well  find  Castle  negligent  in  the 
operation  of  the  car  and  acquit  plaintiff  of  negligence  in  rid- 
ing on  it  Some  other  errors  are  assigned  and  argued,  but 
they  do  not  call  for  special  treatment 

By  the  Court. — Judgment  aflSrmed, 

^A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  18,  1915, 


OiST  and  anotiher,  Respondents,  vs.  Equitablb  Surety  Com- 
pany OF  St.  Louis,  Missouri,  imp..  Appellant 

February  10— -May  18, 1915. 

It0wtoval  of  action  from  state  to  federal  court:  Citizenship  and  reH- 
dence  of  corporations:  Garnishment:  Release:  Undertaking:  DU- 
charge  of  surety  hy  amendment  of  complaint:  Fraud:  Estoppel: 
Interest 

1  A  suit  commenced  in  a  state  court  in  a  federal  district  of  which 
neither  plaintiff  nor  defendant  is  a  resident,  though  they  reside 
in  different  states,  cannot  be  removed  to  the  federal  court  of  the 
state  wherein  the  action  is  pending,  because  such  federal  court 
had  no  Jurisdiction  of  the  original  suit 

2.  Under  the  statute  governing  removal  of  cases  from  state  to  federal 
courts,  the  citizenship  and  residence  of  a  corporation  are  con- 
dusively  presumed  to  be  the  state  of  its  incorporation,  and  are 
limited  thereto  even  though  it  may  have  been  licensed  to  do  busl* 
ness  in  another  state. 
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3.  An  undertaking  in  release  of  garnishment  under  sec.  2771,  Stats., 

iB  to  be  liberally  construed  in  furtherance  qt  its  purpose  to  pro- 
tect the  creditor. 

4.  The  rights  of  the  surety  in  such  an  undertaking  were  not  preju- 

diced by  amendment  of  the  complaint  in  the  original  action  so 
that  it  asked  a  recovery  upon  quantum  meruit  instead  of  upon 
express  contract,  where  no  change  in  the  substance  of  the  claim 
was  Involved;  and  such  amendment,  therefore,  did  not  dis- 
charge the  surety. 

5.  The  allegation  in  the  original  complaint  in  such  case  that  the 

work  and  labor  for  which  recovery  was  sought  was  performed 
under  an  express  contract,  when  in  fact  such  contract  was  in- 
valid because  made  on  Sunday,  did  not  constitute  a  misrepre- 
sentation in  the  nature  of  a  fraud  as  to  the  surety  which  should 
estop  plaintiff  from  enforcing  the  undertaking. 

6.  Upon  recovery  of  judgment  against  the  purety  on  such  an  under- 

taking for  the  amount  of  the  judgment  in  the  original  action, 
interest  was  properly  allowed  upon  such  amount  from  the  date 
of  the  entry  of  the  original  judgment 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  Maetin  L.  Lueck,  Judge.     Affirmed. 

The  plaintiffs,  as  6opartners,  brought  action  against  the 
Editable  Surety  Company  upon  a  bond,  which  bond  had 
been  given  in  a  previous  action  against  defendant  Johnson- 
Oarey  Company. 

Both  parties  are  nonresidents.  The  previous  action  was 
brought  first  upon  a  complaint  alleging  an  express  contract 
entered  into  by  the  plaintiffs  and  the  Johnson-Carey  Com- 
pany. This  was  later  amended  to  one  of  quantum  msruit.  It 
appeared  in  that  trial  that  the  Johnson-Carey  Company  were 
subcontractors  of  the  Winston  Brothers  Company.  This  lat- 
ter company  was  the  principal  contractor  with  the  Milwau- 
kee, Sparta  &  Northwestern  Railway  Company  to  do  the 
grading  for  the  construction  of  its  railroad.  They  sublet  a 
portion  of  this  contract  to  the  Johnson-Carey  Company  and 
they  to  the  plaintiffs.  The  plaintiffs  sued  the  Johnson-Carey 
Company,  alleging  that  there  was  due  them  on  the  contract 
and  for  damages  in  delay  in  executing  their  contract  the  sum 
of  $53,616.34.     When  that  action  was  first  commenced  the 
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Winston  Brothers  Company  and  the  Milwaukee,  Sparta  & 
Jforthwestem  Railway  Company  were  sued  as  garnishees. 
The  Equitable  Surety  Company  upon  petition  of  the  Johnson- 
Carey  Company  entered  into  an  undertaking  to  release  these 
garnishees  and  the  release  was  granted.  By  the  undertaking 
of  the  Johnson-Carey  Company  as  principal  and  the  Equitable 
Surety  Company  as  surety  they  undertook  to  pay  the  plaint- 
iffs the  amount  of  the  judgment  that  was  recovered  by  the 
plaintiffs  in  the  action  against  such  defendant,  not  to  exceed 
the  snm  of  $65,000.  The  plaintiffs  in  that  action  recovered 
judgment  against  the  Johnson-Carey  Company  for  the  sum  of 
$44,915.37  and  costs,  which  made  a  total  of  $45,440.27. 
None  of  this  has  ever  been  paid. 

It  further  appears  in  the  original  action  that  before  the 
time  to  answer  had  expired  the  defendant  Johnson-Carey 
Company  appeared  specially  and  petitioned  the  .circuit  court 
for  Columbia  county  to  allow  a  removal  of  the  action  to  the 
district  court  of  the  United  States  for  the  Western  district  of 
Wisconsin.  The  circuit  xx)urt  refused  to  grant  the  petition 
and  the  defendant  tjien  answered.  During  the  progress  of 
the  trial  the  defendant  brought  to  the  attention  of  the  court 
the  fact  that  the  contract  was  in  fact  executed  on  a  Sunday, 
although  dated  on  Monday.  This  remained  undisputed,  and 
it  was  then  that  the  court  allowed  the  plaintiffs  to  amend  the 
complaint  and  proceed  on  the  basis  of  quantum  meruit  instead 
of  upon  the  alleged  express  contract. 

After  judgment  was  entered  in  the  original  action  of  Gist 
and  others  v.  Johnson-Carey  Company  the  plaintiffs  de- 
manded payment  of  the  amount  of  the  judgment  from  the 
Equitable  Surety  Company,  but  payment  was  refused.  The 
present  action  was  then  commenced  upon  the  undertaking  of 
the  Equitable  Surety  Company  by  which  the  release  of  the 
original  garnishees  had  been  obtained. 

The  circuit  court  awarded  judgment  on  the  bond  for  the 
amount  of  the  former  judgment  with  interest  at  six  per  cent 
Vol.  161—6 
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from  April  22,  1913,  the  date  of  the  judgment  From  such 
judgment  this  appeal  is  taken  by  the  Equitable  Surety  Corrir 
pany. 

For  the  appellant  there  was  a  brief  signed  by  Grotophorst, 
Evans  &  ThomaSj  attorneys,  and  Boyle  &  Priest,  of  counsel, 
and  oral  argument  by  Evan  A.  Evans.  To  the  point  that  the 
amendment  of  the  complaint  changed  the  cause  of  action  and 
either  released  the  surety  entirely  or  relieved  it  from  any 
added  liability,  they  cited  Meinshausen  v.  A.  Gettelman  B,  Co. 
133  Wis.  96,  113  N.  W.  408;  Ball  v.  Claflin,  6  Pick.  303; 
Comm.  V.  A.  B.  Baxter  &  Go.  236  Pa.  St,  179,  84  AtL  136^ 
42  L.  K.  A.  N.  8.  484;  Cassidy  v.  Saline  Co.  Bank,  7  Ind. 
Terr.  543,  104  S.  W.  829;  Wood  v.  Denny,  7  Gray,  540  j 
Fish  v.  Barbour,  43  Mich.  19,  4  K  W.  602 ;  Prince  v.  Clarh, 
127  Mass.  599;  Bolton  v.  Nitz,  88  Mich.  354,  358,  60  N.  W. 
291;  Campau  v.  Seeley,  80  Mich.  67,  61;  8  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  637;  6  Cyc  28;  Langley  v.  Adams, 
40  Me.  125;  Sage  v.  Strong,  40  Wis.  675;  Oconto  Co.  v. 
Esson,  112  Wis.  89,  87  N.  W.  855. 

For  the  respondents  there  was  a  brief  by  W.  S.  Stroud,  R. 
F.  Clark,  and  Olin,  Butler,  Stebbins,  Curkeet  &  Stroud,  and 
oral  argument  by  E.  L,  Butler  and  W.  S,  Stroud. 

The  following  opinion  was  filed  March  2, 1915 : 

Stebeckeh,  J.  It  is  claimed  that  the  court  erred  in  deny- 
ing removal  of  the  original  action  from  the  state  to  the  fed- 
eral court.  The  plaintiffs  in  the  original  suit,  Wm.  M.  and 
George  W,  Gist,  at  the  time  they  commenced  action  against 
the  Johnson-Carey  Company  were  residents  respectively  of 
the  states  of  Missouri  and  Illinois  and  the  defendant  John- 
son-Carey Company  was  a  corporation  created  under  the  laws 
of  Delaware,  and  for  the  purposes  of  the  proceeding  to  re- 
move the  action  to  the  federal  court  was  a  citizen  and  resi- 
dent of  the  state  of  Delaware.  Before  defendant  was  re- 
quired to  answer  it  made  an  application  to  the  Columbia 
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<S)imty  circuit  court  and  prayed  for  "removal  of  said  suit  into 
the  district  court  of  the  United  States  to  be  held  in  the  dis- 
trict where  said  suit  is  pending,  viz.  district  court  of  the 
United  States  in  and  for  the  Western  district  of  Wisconsin." 
The  bond  accompanying  this  application  bound  the  obligors 
upon  condition  that  the  Johnson-Carey  Company  enter,  in 
the  district  court  for  the  Western  district  of  Wisconsin  with- 
in the  time  therein  specified,  a  certified  copy  of  the  record  in 
the  suit     The  face  of  the  removal  proceedings  shows  that  it 
was  an  application  to  remove  the  action  from  the  state  court 
to  the  federal  district  court  for  the  Western  district  of  Wis- 
consin.    It  is  manifest  that  the  application  for  removal  did 
not  ask  to  have  the  case  removed  to  the  federal  court  of  the 
district  of  the  residence  of  either  the  plaintiffs  or  the  defend- 
ant    The  record  shows  affirmatively  that  the  case  is  not  one 
arising  under  the  laws  of  the  United  States  and  that  the  ap- 
plication for  removal  is  based  upon  the  diversity  of  citizen- 
ship of  the  parties.     The  defendant  is  a  Delaware  corpora- 
tion and  hence  under  the  federal  statute  for  removal  of  the 
case  from  state  to  federal  court  is  deemed  to  be  a  resident  of 
that  state  and  is  accorded  the  same  rights  as  a  citizen.     It  is 
established  by  the  adjudications  of  the  federal  courts  that  a 
suit  commenced  in  a  state  court  in  a  federal  district  of  which 
neither  plaintiff  nor  defendant  is  a  resident,  though  they  are 
residents  of  different  states,  cannot  be  removed  to  the  federal 
court  of  the  state  wherein  the  action  is  pending,  for  the  rea- 
son that  such  federal  court  had  no  jurisdiction  of  the  original 
suit     Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct  150 ; 
Western  L.  £  8.  Co.  v.  Butte  &  B.  C.  M.  Co.  210  U.  S.  368, 
28  Sup.  Ct  720;  Stewart  v.  Cyhur  L.  Co.  211  Fed.  343; 
Gruetter  v.  Cumberland  T.  &  T.  Co.  181  Fed.  248.     The 
citizenship  of  the  defendant  Johnson-Carey  Company  is  con- 
clusively presumed  to  be  the  state  of  Delaware  and  under  the 
federal  removal  statute  is  limited  thereto,  though  it  may  have 
been  licensed  to  do  business  in  Wisconsin.     8t.  Louis  &  8. 
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F.  R.  Co.  V.  James,  161  U.  S.  645, 16  Sup.  Ct.  621 ;  Baldwin 
V.  Pacific  P.  £  L.  Co.  199  Fed.  291,  and  cases  there  cited. 

It  is  strenuously  contended  that  the  defendant,  the  Surety 
Company^  is  released  from  the  obligations  of  the  undertaking 
given  by  it  for  the  release  of  the  garnishees,  upon  the  ground 
that  the  amendment  of  the  plaintiffs'  complaint  at  the  trial 
from  one  on  express  contract  to  one  on  quantum  meruit  sa 
changed  the  grounds  of  liability  of  the  defendants  in  the  case 
as  to  constitute  a  complete  change  in  the  cause  of  action  and 
thereby  released  the  surety.  The  rights  of  a  creditor  to  pro- 
ceed by  garnishment  in  aid  of  a  recovery  on  express  or  im- 
plied contract  are  to  be  liberally  enforced  in  such  proceed- 
ings and  the  undertaking  given  pursuant  to  the  provisions  of 
sec.  2771,  Stats.  1913,  is  to  be  liberally  construed.  Smith  v. 
Lochwood,  34  Wis.  72.  The  undertaking  in  terms  is  an 
agreement  "on  demand  to  pay  to  the  plaintiffs  the  amount  of 
the  judgment,  with  all  costs  that  may  be  recovered  against 
such  defendant  in  the  action.'^  The  purpose  of  the  statute  is 
to  hold  the  parties  to  the  undertaking  for  the  full  amount  of 
the  judgment  in  place  of  the  garnishees,  regardless  of  the 
amount  impounded  by  the  garnishment  The  provisions  of 
the  statute  have  always  received  a  liberal  construction  to  ac- 
complish the  purpose  of  the  remedy,  namely,  protection  of  a 
creditor  to  receive  payment  of  the  judgment  awarded  him  in 
the  main  action.  Sutro  v.  Bigelow,  31  Wis.  527;  Smith  v* 
Lochwood,  34  Wis.  72 ;  Wilkinson  v.  United  States  F.  &  G. 
Co.  119  Wis.  226,  96  N.  W.  560.  As  stated  in  the  Sutro^ 
Case  respecting  the  liability  of  the  parties  to  an  undertaking 
under  this  statute,  "they  make  his  [garnishee's]  liability  ta 
the  plaintiffs  in  the  action  their  liability  to  the  extent  named 
in  the  undertaking;  and,  identifying  themselves  in  interest 
with  him,  agree  to  abide  the  results  of  the  litigation  so  far  as 
he  is  concerned.'^  The  whole  proceeding  of  substituting  the 
undertaking  in  place  of  the  garnishee  presupposes  that  all  the 
steps  required  to  bo  taken  in  a  judicial  trial  of  the  original 
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action  in  prosecuting  it  to  judgment  are  authorized  as  within 
the  scope  of  such  undertaking.  It  is  clear  that  the  right  of 
amending  the  complaint  existed  and  that  the  court  on  the 
trial  of  the  original  action  properly  amended  the  complaint 
from  one  on  express  contract  to  one  on  quantum  meruit. 
Gist  V.  Johnson-Carey  Co.  158  Wis.  188,  147  N.  W.  1079. 
It  is  urged  that  this  was  a  prejudicial  proceeding  against  the 
sureties.  How  this  operated  to  the  sureties'  prejudice  is  not 
manifest  An  inspection  of  the  two  complaints  shows  that 
the  allegations  covered  and  embraced  the  identical  transac- 
tions, resting  on  the  same  basic  claim,  namely,  compensation 
for  the  work  and  labor  performed,  at  the  same  price  through- 
out, with  this  difiFerence,  that  in  the  original  complaint  the 
agreements  in  relation  thereto  were  alleged  to  be  express, 
while  in  the  amended  complaint  they  were  implied,  but  in 
their  totality  and  substance  they  were  identical;  the  only 
difference  being  in  the  way  these  agreements  were  evidenced. 
Under  such  a  state  of  affairs  there  is  no  difference  in  the  sub- 
stance of  the  claim  made  by  plaintiffs  in  their  two  complaints, 
and  allowance  of  the  amendment  was  plainly  authorized  as 
within  the  undertaking  of  the  surety  and  cannot  be  held  to 
have  prejudiced  its  rights.  Thomas  v.  Hatch,  53  Wis.  296, 
10  N.  W.  393 ;  Tilton  v.  Cofield,  93  U.  S.  163. 

The  contention  that  the  allegation  in  the  original  com- 
plaint, that  the  work  and  labor  for  which  plaintiffs  sought  to 
recover  compensation  was  performed  pursuant  to  an  express 
contract,  when  in  truth  and  fact  no  such  contract  existed,  con- 
stituted a  misrepresentation  in  the  nature  of  fraud  as  to  the 
surety  and  should  estop  plaintiffs  from  enforcing  the  under- 
taking, has  no  f oimdation  in  fact  and  substance ;  nor  did  such 
allegation  in  fact  induce  the  giving  of  the  bond.  We  have 
aheady  adverted  to  the  proposition  that  the  amendment  in  no 
way  changed  the  nature  of  the  claim  nor  the  grounds  of  re- 
covery. The  claim  of  the  original  and  amended  complaints 
arose  out  of  the  same  transaction  and  claimed  recovery  for 
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the  same  amount  and  for  the  identical  items  at  the  same  cost 
On  this  point  the  allegations  in  each  pleading  must  control, 
and  confining  our  view  to  them  we  discover  no  material  dif- 
ference in  the  grounds  of  recovery.  "The  description  of  the 
cause  of  action  was  changed,  but  in  the  view  of  equity,  and 
in  point  of  fact,  it  was  substantially  the  same  with  that  orig- 
inally described.  Allowing  amendments  is  incidental  to  the 
exercise  of  all  judicial  power,  and  is  indispensable  to  the  ends 
of  justice.''  Tilton  v.  Cofield,  93  U.  S.  163.  The  very  na- 
ture of  the- rights  involved  to  change  the  pleadings  precludes 
any  inference  of  fraud  and  estoppel  in  relation  thereto.  The 
contention  of  appellant  on  this  point  must  be  rejected  as  hav- 
ing no  merit 

Within  the  rule  of  Eau  Claire  Nat.  Bank  v.  Chippewa  Val- 
ley Bank,  124  Wis.  520, 102  N.  W.  1068,  the  plaintiffs  were 
entitled  to  payment  of  their  judgment  in  the  original  action 
upon  its  entry,  and  payment  thereof  by  the  surety  who 
stood  in  place  of  the  garnishees.  For  delay  in  such  pay- 
ment plaintiffs  are  entitled  to  interest  The  court  properly 
awarded  the  recovery  of  interest  against  the  surety. 

By  the  Court. — The  judgment  appealed  from  is  aflSrmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  18, 1915, 


Sadowski,  Administratrix,  Respondent,  vs.  Thomas  Fus- 

WACB  Company,  Appellant 

March  Jh-May  18, 1915. 

Adverse  ioitnesaea:  Impeachment:  Master  and  servant:  Death:  Con* 
tributory  negligence:  Questions  for  jury:  Special  verdict:  Re- 
fusal ta  submit  proposed  questions:  Harmless  errors:  Excessive 
damages. 

1.  An  adverse  witness,  called  under  see.  4068,  Stats.,  may  be  asked 
impeaching  questions  by  the  party  calling  him,  for  the  purpose 
of  showing  that  he  previously  made  contradictory  statements. 
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2.  In  an  action  for  death  of  a  laborer  caused  by  a  mass  of  frozen 

iron  ore  rolling  down  from  the  top  of  a  pile  at  the  foot  of  which 
he  was  working,  the  evidence  being  conflicting  as  to  whether  he 
had  been  warned  of  the  danger  of  working  there  and  ordered  to 
work  in  another  place,  the  question  of  his  contributory  negli- 
gence was  one  for  the  Jury. 

3.  A  judgment  for  plaintiff  having  been  reversed  on  a  former  appeal 

because  of  failure  to  submit  certain  questions  to  the  jury,  the 
rest  of  the  special  verdict  not  being  regarded  as  improper,  and 
such  questions  having  been  submitted  on  the  second  trial  to- 
gether with  those  submitted  on  the  first,  the  refusal  to  submit 
other  additional  questions  proposed  by  defendant  is  held  not  a 
prejudicial  error. 

4.  For  the  death  of  a  laborer  thirty-two  years  of  age  who  left  surviv- 

ing him  a  wife  and  three  small  children  and  whose  Income  was 
about  $1,000  per  year,  an  award  of  $8,500  is  held  excessive  and 
is  reduced  to  $6,000.    Kebwin,  J.,  dissents. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Escuweilbe,  Circuit  Judge.  Modified 
and  affirmed.  • 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff 
for  $8,500,  which  was  entered  on  the  following  special  ver- 
dict: 

"(1)  Did  the  defendant  furnish  to  the  deceased  a  place  of 
employment  as  free  from  danger  to  life  and  safety  as  the  na- 
ture of  the  employment  would  reasonably  permit!    A.  No. 

"(2)  If  you  answer  the  foregoing  question  'No/  then  an- 
swer :  Was  such  failure  on  the  part  of  the  employer  the  proxi- 
mate cause  of  the  death  of  the  deceased  ?    A.  Yes. 

"(3)  Did  the  defendant  adopt  and  use  methods  and  prec- 
ises reasonably  adequate  to  render  the  employment  and  place 
of  employment  of  the  deceased  safe?    A.  No. 

"(4)  If  you  answer  the  foregoing  question  *No,'  then  an- 
swer :  Was  such  failure  on  the  part  of  the  employer  the  proxi- 
mate cause  of  the  death  of  the  deceased^    A.  Yes. 

"(5)  If  you  answer  the  first  and  third  questions  'Yes/ 
then  answer:  Did  the  defendant  do  everything  reasonably 
necessary  to  protect  the  life  and  safety  of  the  deceased? 
A.  . 

"(6)  If  you  answer  the  foregoing  question  *No,'  then  an- 
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swer :  Was  such  failure  on  the  part  of  the  employer  the  proxi- 
mate cause  of  the  death  of  the  deceased  ?     A.  . 

"(7)  Was  the  death  of  the  deceased  proximately  caused  by 
the  want  of  ordinary  care  of  other  employees  of  the  defendant 
acting  within  the  scope  of  their  employment?     A.  Yes. 

"(8)  Did  George  Babic  warn  deceased  of  the  dangers  in- 
cident to  the  work  deceased  was  engaged  in  at  the  ore  pile  ? 
A.  No. 

"(9)  Did  George  Babic  direct  deceased  and  Tapovich,  on 
the  afternoon  of  the  day  of  the  accident,  to  move  from  the 
place  where  they  were  working  to  another  part  of  the  ore 
pile?     A.  No. 

"(10)  If  you  answer  the  preceding  question  ^Yes/  then 
answer  this  question :  If  you  have  found  that  Babic  directed 
deceased  and  Tapovich  to  move  to  another  place,  did  deceased 
decline  to  do  so  and  elect  to  continue  working  at  the  place 
where  the  frozen  ore  fell  upon  him  ?     A.  . 

"(11)  What  sum  will  reasonably  compensate  the  plaintiff 
for  the  pecuniary  loss  which  she  has  sustained  by  reason  of 
the  death  of  the  deceased.     A.  $8,500. '^ 

The  case  was  here  before.  157  Wis.  443,  146  K  W.  770. 
On  the  former  appeal  it  was  sent  back  for  a  new  trial  because 
of  the  failure  of  the  trial  court  to  submit  to  the  jury  the  ques- 
tion as  to  warning,  particularly  as  to  decedent  having  been 
ordered  to  cease  working  in  a  particular  place  and  go  to  an- 
other specified  place  where  there  was  no  danger.  This  court 
also  on  the  former  appeal  and  upon  the  evidence  then  before 
it  found  that  a  jury  might  place  the  recovery  as  low  as 
$4,000,  and  further  that  a  recovery  on  evidence  similar  to 
that  before  the  court  on  the  former  appeal  for  more  than 
$5,000  would  be  excessive. 

For  the  appellant  there  was  a  brief  by  Doe,  BaUhom  & 
Wilkie,  and  the  cause  was  argued  orally  by  J.  B.  Doe  and 
H.  M.  WUkie. 

For  the  respondent  there  was  a  brief  signed  by  J.  0. 
Kleczka  and  Olicksman,  Oold  &  Corrigan,  and  oral  argument 
by  Mr.  W.  L.  Oold  and  Mr.  Kleczkcu 
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The  foUowing  opinion  was  filed  March  23,  1915 : 

Kebwin",  J.  1.  Error  is  assigned  because  it  is  said  the 
court  allowed  the  respondent  to  impeach  his  own  witness 
called  imder  the  provisions  of  sec  4068,  Stats.  The  argu- 
ment of  counsel  for  appellant  is  that,  although  the  witness 
was  called  as  an  adverse  witness,  there  is  no  authority  under 
the  statute  to  ask  impeaching  questions  by  showing  that  he 
previously  made  contradictory  statements.  The  following 
question  was  objected  to  and  objection  overruled : 

''Q.  Well,  at  the  time  that  you  were  called  as  a  witness  on 
the  farmer  trial,  was  this  question  put  to  you  and  did  you 
make  this  answer:  Q.  Now,  at  any  time  during  that  time, 
did  you  talk  to  the  foreman  about  taking  down  this  particular 
piece?  A,  Yes,  we  did;  we  spoke  to  him  between  9  and  10 
in  the  morning  time.'' 

There  was  no  error  in  the  ruling,  Depouw  v,  C.  &  N.  TT. 
fi.  Co.  154  Wis.  610,  143  N.  W.  654;  Adams  v.  Bucyrus  Co. 
155  Wis.  70,  143  K*.  W.  1027. 

2.  Error  is  assigned  because  the  court  overruled  appellant's 
motion  for  a  directed  verdict.  It  is  argued  by  counsel  for 
appellant  that  the  evidence  is  undisputed  that  the  two  men 
tilled  by  the  fall  of  the  ore  had  their  attention  called  to  the 
danger,  were  warned,  and  ordered  to  work  in  another  place ; 
that  contrary  to  such  orders  they  continued  in  the  dangerous 
place,  and  that  the  evidence  shows  as  matter  of  law  that  they 
were  guilty  of  contributory  negligence.  On  the  parf  of  the 
respondent  it  is  argued  that  the  evidence  was  conflicting  and 
contradictory  and  that  the  question  was  properly  for  the  jury. 
The  evidence  in  support  of  each  contention  is  set  out  at  con- 
siderable length  by  respective  counsel,  and  after  a  careful  ex- 
amination of  the  record  we  are  satisfied  that  the  question  was 
for  the  jury,  therefore  the  motion  to  direct  a  verdict  for  de- 
fendant was  properly  overruled.     Some  claim  is  made  by 
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counsel  that  the  court  below  held  that  the  question  of  the  suf- 
ficiency of  the  evidence  was  foreclosed  by  the  judgment  on  the 
former  appeal,  therefore  that  the  court  did  not  pass  upon  the 
sufficiency  of  the  evidence  on  the  present  appeal  We  do  not 
so  understand  the  record,  but  on  the  contrary  we  find  that  the 
court  below  did  on  the  present  appeal  hold  that  there  was  evi- 
dence sufficient  to  carry  the  case  to  the  jury,  regardless  of  the 
holding  when  .the  case  was  here  before. 

3.  It  is  also  insisted  that  the  court  below  erred  in  refusing 
to  submit  to  the  jury  the  following  questions  requested  by  ap- 
pellant: 

"(4)  Before  the  accident,  was  the  danger  that  lumps  of 
frozen  ore,  large  enough  to  cause  bodily  injury,  might  fall, 
open  and  obvious  to  a  person  of  full  age,  ordinary  intelli- 
gence, and  the  experience  possessed  by  deceased! 

"(5)  Was  any  danger  fliat  frozen  lumps  of  ore  might  fall 
upon  deceased  known  to  defendant  and  not  known  to  de- 
ceased? 

"(6)  Was  there  any  danger  that  frozen  lumps  might  fall 
upon  deceased,  which  defendant  ought  to  have  known,  but 
which  deceased  in  the  exercise  of  ordinary  care  ought  not  to 
have  known  ?" 

When  the  case  was  here  on  former  appeal  the  judgment 
was  reversed  because  of  failure  to  submit  questions  8  and  9 
now  in  the  record.  The  balance  of  the  verdict  was  not  re- 
garded improper,  and  on  the  last  trial  questions  8  and  9  were 
added  by  direction  of  this  court  Upon  the  whole  record  we 
are  satisfied  that  there  was  no  prejudicial  error  in  refusing  to 
submit  the  questions  requested. 

4.  Error  is  assigned  on  the  charge  and  in  refusal  to  grant 
a  new  triaL  We  find  no  prejudicial  error  in  this  regard  aside 
from  the  question  of  whether  the  damages  are  excessive. 

5.  It  is  claimed  that  the  damages  are  excessive.  On  the 
first  trial  the  evidence  tended  to  show  that  the  income  of  de- 
ceased was  about  $425  per  year,  while  on  the  last  trial  there 
was  evidence  sufficient  to  warrant  the  jury  in  finding  that  the 
income  of  deceased  was  about  $1,000  per  year.     The  writer 
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is  of  opinion  that  the  damages  are  not  excessive  and  should 
not  be  reduced,  bnt  the  majority  of  the  court  think  the  dam- 
ages should  be  reduced  to  $6,000. 

By  the  Court. — The  judgment  is  modified  by  reducing  the 
damages  to  $6,000,  and  as  so  modified  is  affirmed  as  of  the 
date  of  the  judgment  No  costs  are  allowed  either  party  on 
this  appeal,  except  that  the  respondent  pay  the  clerk's  fees  in 
this  court 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  18, 1915. 


W.  H.  PrPKOEW  CoMPANT,  Respondent,  vs.  Tbatnik  and 
wife,  Appellants,  and  others.  Respondents. 

March  ^--June  i,  1915. 

UedhanM  liens:  Bubcontracton :  Right  to  lien  far  materials:  Im- 
proper use  hy  principal  contractor:  Condemnation  of  building: 
Inchoate  dower  right. 

L  Where  the  principal  contractor  for  the  basement  walls  of  a  build- 
ing purchased  suitable  materials  from  subcontractors,  but  con- 
structed such  walls  therefrom  in  so  improper  and  unsafe  a 
manner  that  the  walls  were  condemned  by  the  building  in- 
spector and  had  to  be  torn  out  the  subcontractors  were  never- 
theless entitled  to  liens  under  sec  3315,  Stats.  Houlahan  v. 
Clark,  110  Wis.  43,  distinguished. 

1  The  principal  contractor  was  in  such  case  the  agent  of  the  owner 
and  acted  within  the  scope  of  his  authority  in  purchasing  the 
materials,  and  his  default  in  improperly  using  them — even 
though  it  might  deprive  him  of  the  right  to  enforce  a  lien — did 
not  affect  the  rights  of  the  subcontractors  in  that  respect  any 
more  than  if  the  owner  himself  had  improperly  used  such  ma- 
terials. 

8.  The  mechanic's  lien  statute  does  not  authorize  the  cutting  ofP  of 
the  inchoate  dower  right  of  the  wife  of  the  owner  of  the  prem- 
ises, where  she  did  not  know  of  or  consent  to  the  making  of  the 
improvements  thereon. 
Kebwik  and  Siebecker,  J  J.,  dissent 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Turner,  Circuit  Judge.  Affirmed  as  to 
one  appellant;  reversed  as  to  the  other. 

Plaintiff  brought  this  action  as  a  subcontractor  of  the  de- 
fendant Granite  Sidewalk  Company  to  enforce  a  claim  for 
mechanic's  lien  against  the  defendants  Joseph  and  Mary  Trat- 
nik. The  complaint  alleged  that  the  Granite  Sidewalk  Com- 
pany was  a  principal  contractor  employed  by  the  defendant 
Joseph  Tratnik  for  the  construction  of  the  walls  of  the  base- 
ment and  other  cement  and  concrete  work  on  a  certain  build- 
ing to  be  erected  upon  the  property  of  the  defendant  Tratnik; 
that  plaintiff  as  a  subcontractor  of  the  Granite  Sidewalk  Com- 
pany furnished  building  materials  to  be  used  in  the  construc- 
tion of  said  walls  and  building;  and  that  there  was  still  due 
the  plaintiff  from  said  defendant  the  sum  of  $284.83.  The 
other  defendants,  I^ake  Shore  Stone  Company,  Arthur  J. 
Beiske,  Sands  Lumber  Company,  and  P.  J.  Lavies  A  Comr 
pany,  subcontractors  and  materialmen,  served  cross-com- 
plaints for  their  respective  claims  to  enforce  same  under  the 
mechanic's  lien  statute. 

The  answer  of  the  defendants  Tratnik  alleged,  among  other 
things,  that  the  work  done  in  the  construction  of  said  walls  by 
the  Granite  Sidewalk  Company  was  performed  in  such  an 
unsatisfactory,  improper,  and  unsafe  manner  that  it  was  con- 
demned by  the  building  inspector  of  the  city  of  Milwaukee 
and  was  never  accepted  by  the  defendants  Tratnik  or  by  the 
architect  and  superintendent  of  said  building,  to  whose  satis- 
faction, under  the  terms  of  the  contract,  the  work  was  to  be 
performed;  that  numerous  notices  were  served  upon  the  Gran- 
ite Sidewalk  Company  requesting  them  to  perform  the  work 
in  compliance  with  the  terms  of  the  contract  and  that  it  failed, 
neglected,  and  refused  to  do  so ;  and  that  the  defendants  were 
■obliged  to  have  the  entire  work  torn  down  and  removed  and 
to  have  said  walls  and  other  work  provided  for  in  the  con- 
tract reconstructed  at  a  cost  of  $1,950. 
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Judgment  was  entered  in  favor  of  the  plaintiff,  adjudging 
a  subcontractor's  lien  against  the  property  of  the  defendants 
Joseph  and  Mary  Tratnik,  and  in  favor  of  the  various  other 
subcontractors  named  as  defendants  herein  for  the  amounts 
claimed  by  them  for  materials  furnished.  From  such  judg- 
ment this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Doerfler,  Green  & 
Bender,  and  oral  argimient  by  Christian  Doerfler. 

For  the  respondents  there  was  a  brief  by  Lorenz  &  Lor  em, 
attorneys  for  Sands  Lumber  Company,  A.  J.  Beishe,  and 
P.  J.  Lavies  &  Company,  by  Otjen  &  Otjen,  attorneys  for 
Lake  Shore  Stone  Company,  by  James  T.  Drought,  attorney 
for  W.  H.  Pipkorn  Company,  and  by  Ira  S.  Lorenz,  of  coun- 
sel ;  and  the  cause  was  argued  orally  by  Mr.  Drought. 

The  following  opinions  were  filed  April  13,  1915 : 

Baknes,  J.  It  is  not  improbable  that  the  owner  of  the 
premises  involved  and  the  subcontractors  are  innocent  of  any 
wrong.  If  so,  one  or  the  other  must  suffer  for  the  default 
of  the  principal  contractor,  and  the  question  is,  which  ?  The 
owner  could  have  protected  himself  in  the  first  instance  by 
dealing  with  a  responsible  party  or  else  by  requiring  an  ade- 
quate bond.  But  there  were  also  means  open  to  the  subcon- 
tractors to  protect  themselves. 

The  relation  between  owner,  principal  contractor,  and  sub- 
contractor has  been  pretty  well  settled  by  this  court  The 
principal  contractor  is  the  agent  of  the  owner  to  purchase  the 
materials  required  by  the  principal  contract  The  owner 
consents  that  the  principal  contractor  may  do  what  is  neces- 
sary to  carry  out  the  principal  contract  and  makes  his  prop- 
erty liable  therefor  in  accordance  with  the  statute,  which  be- 
comes a  part  of  the  contract  Siebrecht  t?.  Hogan,  99  Wis. 
437,  441,  75  N.  W.  71;  Taylor  v.  Doll  L.  &  Z.  Co.  131  Wis. 
348,  111  N.  W.  490. 

The  materials  here  furnished  by  the  subcontractors  con- 
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sisted  of  crushed  stone,  lumber  for  falsework  in  basement 
walls,  gravel,  cement,  and  flue  linings  for  chimneys,  and  elbow& 
and  galvanized  iron.  There  is  no  claim  that  the  material  was 
not  such  as  the  principal  contract  called  for  and  as  the  prin- 
cipal contractor  was  required  to  furnish  under  his  contract 
The  court  expressly  found  that  the  materials  furnished  by 
the  subcontractors  were  of  a  merchantable  quality  and  in  ac- 
cordance with  the  contract  entered  into  between  the  owner 
and  the  principal  contractor.  The  court  further  found  that 
the  necessity  for  tearing  out  the  walls  was  due  to  improper 
method  of  construction  and  not  because  of  the  material  used 
being  defective. 

As  far  as  the  rights  of  the  subcontractors  are  concerned,  it 
can  make  no  difference  whether  the  owner  himself  contracted 
for  the  materials  or  his  duly  authorized  agent  did  so.  The 
owner  is  responsible  for  the  authorized  acts  of  his  agent,  the 
principal  contractor,  to  the  same  extent  that  he  would  be  lia- 
ble had  he  done  the  acts  himself. 

The  real  question,  therefore,  is :  Would  the  subcontractors^ 
have  a  lien  if  the  material  had  been  purchased  by  the  owner 
and  had  been  wrought  into  the  walls  by  the  servants  or  con- 
tractors of  the  owner,  but  by  reason  of  poor  workmanship  the 
walls  had  to  be  removed  and  the  material  destroyed  ?  This 
court  has  held  that,  where  a  principal  contractor  delivers  ma- 
terial on  the  ground  to  be  used  in  the  erection  of  a  building, 
he  is  entitled  to  a  lien  although  the  owner  sells  the  material 
and  it  is  used  elsewhere.  Esslinger  v.  Huebner,  22  Wis.  682. 
It  is  so  ruled  in  Fitzgerald  v.  Walsh,  107  Wis.  92,  98,  82  N. 
W.  717,  and  in  Spruhen  v.  Stout,  52  Wis.  517,  9  K  W.  277, 
and  these  cases  are  approved  in  Francis  &  N.  F.  Co.  v.  King^ 
Knob  C.  Co.  142  Wis.  619,  622,  126  N.  W.  39.  The  de- 
struction of  the  material  delivered  was  no  more  complete  in 
the  instant  case  than  it  was  in  Halsey  v. '  Waukesha  Springs 
S.  Co.  125  Wis.  811,  104  K  W.  94,  where  the  building  wafr 
destroyed  by  fire  and  where  it  was  held  that  the  right  of  lieik 
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existed  for  the  burned  materiaL  As  the  court  there  points 
out,  a  mechanic's  lien  may  fasten  on  land  before  any  building 
•or  structure  exists  thereon,  and,  if  so,  "it  may  persist  after 
any  such  structure  disappears,'' 

In  Fitzgerald  v.  Walshj  supra,  an  architect  was  allowed  a 
lien  on  the  land  on  which  a  building  was  to  be  erected,  al- 
though the  construction  was  abandoned  after  the  excavation 
was  made. 

It  has  also  been  held  that  the  fact  that  the  principal  con- 
tractor has  not  complied  with  the  conditions  of  his  contract 
^  as  to  enable  him  to  enforce  a  lien  on  the  building  will  not 
militate  against  the  subcontractor  enforcing  such  a  lien  if  the 
subject  of  the  subcontractor's  lien  might  in  any  event  be  lien- 
able  in  favor  of  the  principal  contractor.  Seeman  v.  BiC' 
mann,  108  Wis.  365,  84  N.  W.  490. 

There  is  no  conflict  between  the  cases  cited  and  Houlahan 
V.  Clark,  110  Wis.  43,  85  N.  W.  676.     There  the  principal 
-contractor  was  held  not  to  be  the  agent  of  the  owner  because 
he  did  not  build  the  kind  of  a  structure  which  his  contract 
dialled  for  nor  at  the  place  the  contract  called  for.     The  con- 
tractor was  acting  without  the  scope  of  his  authority  in  do- 
ing what  he  did,  and  his  acts  were  therefore  held  not  to  be 
binding  on  his  principal     Here  the  contractor  was  acting 
strictly  within  his  authority  in  purchasing  the  materials 
which  were  delivered  by  the  lien  claimants.     His  default  oc- 
Kjurred  in  improperly  using  such  materials.     It  seems  clear 
that  the  materialmen  are  no  more  affected  by  the  default  of 
the  owner's  agent  in  this  regard  than  they  would  be  had  the 
owner  himself  made  the  improper  use  of  the  materials.     It  is 
dear  that  had  the  owner  himself  purchased  the  material  in 
question  to  be  used  in  the  basement  walls,  and  it  was  so  used 
by  the  contractor,  a  right  of  lien  would  attach  to  the  land,  al- 
though the  construction,  because  of  poor  workmanship,  be- 
■came  worthless.     If  so,  we  see  no  escape  from  the  proposition 
that  the  same  result  would  follow  where  the  purchase  of  the 
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material  was  made  by  an  agent  acting  within  the  scope  of  hia 
authority  in  purchasing  the  material 

Mary  Trainik  was  evidently  made  a  party  defendant  for 
the  purpose  of  barring  her  inchoate  right  of  dower.  It  was 
neither  proven  nor  found  that  she  knew  the  improvement  in 
question  was  being  made  or  that  she  consented  thereto.  We 
do  not  think  the  mechanic's  lien  statute  was  intended  to  reach 
an  inchoate  dower  right  and  cut  it  off  as  a  matter  of  course 
whenever  the  interest  of  the  husband  owner  was  cut  oflF.  If 
Joseph  Tratnik  should  die  before  his  wife,  the  judgment 
would  bar  her  dower  right  in  the  property,  provided  it  was 
sold  to  pay  the  lien  claims.  In  this  respect  it  is  erroneous. 
Phillips,  MedL  Liens  (3d  ed.)  sec.  195. 

By  the  Court. — Judgment  affirmed  as  to  Joseph  Tratnik 
and  reversed  as  to  Mary  Tratnik,  and  cause  remanded  for 
further  proceedings  according  to  law. 

Kerwin,  J.  (dissenting).  The  facts  are  undisputed. 
The  Granite  Sidewalk  Company,  principal  contractor,  was 
employed  by  appellant  Joseph  Tratnik  to  construct  basement 
walls  of  cement  upon  his  property.  The  plaintiff  furnished 
to  the  Granite  Sidewalk  Company,  principal  contractor,  for 
such  work,  cement  which  was  used  by  the  principal  contractor 
in  a  structure  on  the  appellant's  property,  which  afterwards, 
on  account  of  improper  construction,  was  condemned  by  the 
city  inspector  and  ordered  torn  out,  and  was  torn  out  and  re- 
moved because  not  in  compliance  with  the  city  ordinance  or 
contract  with  the  appellant 

The  question  presented  is  whether  the  plaintiff  had  a  lien 
for  material  furnished  to  the  principal  contractor  which  was 
rendered  valueless  by  the  failure  of  the  contractor  to  perform 
his  contract,  therefore  did  not  become  a  part  of  the  structure 
upon  appellant's  premises  or  add  to  its  value  and  without  any 
fault  on  the  part  of  the  appellant.  The  defendant  Granite 
Sidewalk  Company,  principal  contractor,  violated  its  contract 
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with  appellant  and  the  ordinance  of  the  city  in  erecting  a 
structure  on  appellant's  premises  which  was  of  no  value  and 
in  violation  of  the  city  ordinance. 

The  question  arises  whether  the  appellant  is  liable  for  the 
material  bought  by  the  defendant  Granite  Sidewalk  Com- 
pany and  destroyed.  The  subcontractor  acquires  no  right  of 
lien,  where  the  material  never  became  part  of  the  structure, 
simply  by  delivery  to  the  principal  contractor.  Francis  <& 
N.  F^Co.  V.  King  Knob  C.  Co.  142  Wis.  619,  621, 126  N.  W. 
39,  and  a  long  line  of  Wisconsin  cases  cited.  It  is  well  set- 
tled by  the  decisions  of  this  court  that  the  materialman  in 
delivering  material  to  the  principal  contractor  acquires  no 
greater  right  than  the  principal  contractor.  In  Seeman  v. 
Biemann,  108  Wis.  365  (84  N.  W.  490),  at  page  378  thi^ 
court  said : 

"The  subcontractor's  authority  to  bind  the  principal  de- 
pends upon  the  right  of  his  principal  to  do  so  under  the  same 
circumstances.  To  that  extent  only  the  proprietor  is  deemed 
by  force  of  the  statute  to  have  authorized  the  principal  con- 
tractor to  indirectly  bind  his  principal  under  the  lien  laws  of 
the  state.'* 

The  principal  contractor  binds  the  owner  when  acting  with- 
in the  scope  of  his  authority  and  not  otherwise.  If  the  ma- 
terialman sells  material  and  delivers  it  to  the  original  con- 
tractor and  the  original  contractor  fails  to  use  the  same  in 
the  structure,  but  uses  it  elsewhere,  the  materialman  has  no 
lien  for  the  material  so  diverted.  Francis  &  N.  F.  Co.  v. 
King  Knob  C.  Co^,  supra. 

It  is  the  duty  of  the  principal  contractor,  in  order  to  sub- 
ject the  owner's  premises  to  a  lien,  to  perform  his  contract 
and  use  the  material  eo  as  to  become  a  part  of  the  structure 
contemplated  by  the  contract  between  the  owner  and  the  prin- 
cipal contractor.  Francis  &  N.  F.  Co.  v.  King  Knob  C.  Co., 
supra.  In  order  to  secure  the  lien  given  the  materialman  by 
the  statute  it  is  necessary  that  the  principal  contractor  com- 
VoL.  161  —  7 
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ply  with  his  contract  with  the  owner  and  make  the  material 
furnished  a  part  of  the  structure  and  thereby  add  to  its  valua 
Houlahan  v.  Clark,  110  Wis.  43,  85  N.  W.  676. 

The  right  to  a  mechanic's  lien  given  by  the  statute  is  based 
upon  considerations  of  natural  justice,  namely,  that  one  who 
has  enhanced  the  value  of  property  by  attaching  thereto  his 
property  or  labor  shall  have  a  claim  on  such  property  for  the 
value  of  such  labor  or  materiaL  This  is  the  doctrine  of  the 
decisions  of  this  court 

To  secure  a  lien  by  the  materialman  the  contractor  must 
keep  within  the  scope  of  his  contract  with  the  owner.  Houla- 
han V.  Clark,  supra.  This  is  admitted  by  respondent's  coun- 
sel in  their  brief,  where  they  say  in  referring  to  the  claim 
made  by  appellant:  "The  proposition  above  stated  merely 
means  that  the  right  of  the  subcontractor  is  restricted  within 
the  scope  of  the  contract  existing  between  the  owner  and  the 
principal  contractor."  Where  the  contractor  complies  with 
his  contract  with  the  owner  and  erects  a  lawful  structure  upon 
the  premises,  the  materialman  has  a  lien  for  the  material  fur- 
nished and  placed  in  such  structure.  But  where  the  con- 
tractor erects  an  unlawful  structure — a  nuisance — contrary 
to  his  contract  with  the  owner  and  in  violation  of  the  city  or- 
dinance, in  consequence  of  which  it  is  ordered  abated  and  re- 
moved and  is  abated  and  removed,  the  materialman  has  no 
lien  for  the  material  used  in  such  unlawful  structure.  This 
doctrine  is  in  harmony  with  the  Wisconsin  decisions.  Sie- 
brecht  v.  Hogan,  99  Wis.  437,  75  K  W.  71 ;  Seeman  v.  Bie- 
mann,  108  Wis.  365,  84  N.  W.  490 ;  Houlahan  v.  Clark,  110 
Wis.  43,  85  K  W.  676 ;  Taylor  v.  Ball  L.  &  Z.  Co,  131  Wis. 
348,  355,  111  N.  W.  490 ;  Francis  &  N.  F.  Co.  v.  King  Knob 
C.  Co.  142  Wis.  619,  126  N.  W.  39;  Barker  &  S.  L.  Co.  v. 
Marathon  P.  M.  Co.  146  Wis.  12,  130  N.  W.  866;  Moritz  v. 
Sands  L.  Co.  158  Wis.  49,  146  N.  W.  1120. 

In  all  Wisconsin  cases  the  basis  of  the  lien  is  that  the  ma- 
terial is  consumed  in  the  structure  and  increases  the  value  of 
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the  premises.  Of  course  a  well  known  exception  to  the  above 
rule  is  where  the  owner  wrongfully  diverts  the  material  from 
the  structure  for  which  it  is  furnished.  In  Barker  &  8.  L. 
Co,  V.  Marathon  P.  M,  Co.,  supra,  this  court  said: 

"Another  principle  is  that,  if  material  be  furnished  to  the 
owner  for  use  in  the  construction  of  a  building  and  the  con- 
struction be  actually  commenced,  the  materialman  is  entitled 
to  his  lien  even  though  the  owner  does  not  use  the  materials 
at  all,  but  disposes  of  them  elsewhere.  .  .  .  But  if  a  subcon- 
tractor delivers  material  to  the  principal  contractor  at  the 
latter's  place  of  business,  which  materials  are  neither  incor- 
porated into  the  structure,  delivered  upon  the  premises,  nor 
placed  under  control  of  the  owner  of  the  structure,  no  lien 
arises,  because  the  material  cannot  be  said  to  have  been  fur- 
nished for,  in,  or  about  the  erection  of  the  structure." 

In  the  majority  opinion  the  court  relies  upon  Fitzgerald  v. 
Walsh,  107  Wis.  92,  82  K  W.  717,  and  Halsey  v.  Waukesha 
Springs  8.  Co.  125  Wis.  311,  104  N.  W.  94.  In  the  former 
case  it  was  held  that  an  architect's  lien  attached  as  soon  as 
the  excavation  of  the  building  commenced ;  and  in  the  latter 
the  building  was  partially  constructed  when  destroyed  by 
fire.  These  cases  are  not  in  point  here.  In  the  former  case 
the  plans  and  specifications  were  drawn  at  the  instance  of  the 
owner  and  subsequently  some  work  was  done  on  the  premises 
in  pursuance  of  the  contract,  and  by  reason  of  the  acts  of  the 
owner  the  building  was  not  completed.  In  the  latter  case  the 
principal  contractor  was  prevented  from  completing  the 
building  because  of  destruction  by  fire.  All  that  was  done 
up  to  the  time  of  the  fire  was  regular  in  pursuance  of  the  con- 
tract with  the  owner,  and  of  course  the  lien  attached  as  soon 
as  the  material  entered  into  the  structure. 

The  majority  opinion  holds  that  the  liability  is  the  same 
here  as  if  the  owner  had  purchased  the  material  for  the  build- 
ing and  it  had  been  diverted  or  converted  by  him.  If  the 
owner  diverted  or  converted  the  material,  the  materialman 
clearly  would  have  a  lien.     But  that  is  a  very  different  thing 
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from  a  diversion  or  conversion  by  a  contractor  who  had  no  au- 
thority to  do  80.  The  cases  cited  in  the  majority  opinion 
clearly  show  the  distinction.  Esslinger  v.  Huebner,  22  Wis. 
632;  Fitzgerald  v.  Walsh,  107  Wis.  92,  82  N.  W.  717;  Fran- 
cis &  N.  F.  Co.  V.  King  Knob  G.  Co.  142  Wis.  619,  126  N. 
W.  39.  Where  the  principal  contractor  purchases  from  the 
materialman  he  must  use  the  material  substantially  in  accord* 
ance  with  his  contract  with  the  owner.  Houlahan  v,  ClarJc, 
110  Wis.  43,  86  N.  W.  676;  Seeman  v.  Biemann,  108  Wis. 
365,  84  N.  W.  490. 

In  the  majority  opinion,  Seeman  v.  Biemann,  supra,  is  re- 
lied upon  on  the  point  that  compliance  by  the  contractor  with 
his  contract  with  the  owner  is  not  necessary  in  order  to  enable 
the  subcontractor  to  enforce  a  lien  if  the  subject  of  the  sub- 
contractor's lien  might  in  any  event  be  lienable  in  favor  of 
the  principal  contractor.  It  is  distinctly  held  in  the  above 
case  that  a  subcontractor's  lien  cannot,  to  the  prejudice  of  the 
proprietor  of  the  building,  be  extended  beyond  the  scope  of 
the  principal  contract  "The  subcontractor's  authority  to 
bind  the  principal  depends  upon  the  right  of  his  principal  to 
do  so  under  the  same  circumstances."     108  Wis.  at  p.  378. 

Of  course  where  the  lien  statute  has  been  complied  with 
and  the  contractor  has  performed  his  contract  so  as  to  make 
the  material  a  part  of  the  structure,  and  the  subcontractor  has 
served  the  notice  required  and  has  become  entitled  to  a  lien, 
then  no  act  of  the  contractor  can  deprive  him  of  the  lien. 
This  is  the  effect  of  the  holding  referred  to  in  the  majority 
opinion.  See  Seeman  v.  Biemann,  108  Wis.  365,  377-379, 
84N.W.490. 

Respondents  rely  strongly  upon  a  Minnesota  decision.  It 
is  unnecessary  to  go  outside  of  Wisconsin  for  authority.  The 
statutes  of  Wisconsin  and  the  decisions  here  control  the  case. 

The  equities  are  with  the  appellant  The  plaintiff  fur- 
nished material  for  which  he  was  entitled  to  a  lien  on  com- 
pliance with  the  statute,  and  compliance  by  the  contractor  to 
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whom  he  furnished  the  same  with  his  contract  with  appellant. 
The  contractor  disregarded  his  contract,  and  erected  a  nui- 
sance upon  the  premises  instead  of  a  lawful  structure.  It 
was  by  lawful  authority  abated.  If  the  lien  is  enforced  the 
appellant  is  required  to  pay  for  the  unlawful  structure  which 
added  no  value  to  the  premises. 

I  cannot  agree  with  the  majority  opinion,  and  think  the 
judgment  below  should  l>e  reversed  as  to  both  appellants. 

Justice  SiEBEOKEB  coucurs  in  this  dissent. 

The  appellant  Joseph  Tratntk  moved  for  a  rehearing. 

In  support  of  the  motion  there  was  a  brief  by  Doerfler, 
Green  £  Bender,  and  in  opposition  thereto  a  brief  by  James 
T.  Drought,  attorney  for  W.  E.  PipJcom  Company,  and 
Henry  H.  Otjen,  attorney  for  Lake  Shore  Stone  Company. 

The  motion  was  denied,  with  $25  costs,  on  June  1, 1915. 


Parkes,  Respondent,  vs.  Lindenmanit,  Appellant 

March  5-^une  1,1015. 

Appeal:  When  new  trial  is  "ordered**  "by  mandate:  IHsmissal  of  ac- 
tion for  failure  to  bring  to  trial:  Waiver  of  right:  Appeal:  Ter- 
dictf  when  disturbed:  Bias  of  jury:  Negligence:  Emergencies:  Aur 
tomohiles:  Collision  vHth  pedestrian, 

1.  If  the  mandate  of  the  supreme  court,  applying  it  to  the  case  in 

which  it  is  made,  necessitates  a  new  trial  or  further  proceedings 
In  the  court  below,  then  such  is  the  order  of  the  supreme  court 
within  the  meaning  of  sec  3072,  Stats.  1913,  irrespective  of  the 
form  of  the  mandate.  Thus,  upon  appeal  from  an  order  grant- 
ing a  new  trial,  the  mandate  "order  affirmed"  orders  a  new  trial 
within  the  meaning  of  said  section. 

2.  A  party  desiring  to  have  an  action  dismissed  because  not  brought 

to  trial  within  a  year  as  required  by  sec.  3072,  Stats.  1913,  must 
act  seasonably.  If  he  unreasonably  stands  by  and  causes  the 
other  party  to  incur  expense  which  might  be  saved  if  he  acted 
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with  reasonable  promptness,  he  will  be  deemed  to  have  waived 
the  provisions  of  the  statute. 

3.  A  verdict  approved  by  the  trial  court  should  not  ordinarily  be 

disturbed  on  appeal  except  in  a  clear  case  of  error;  but  find- 
ings in  such  a  verdict  evidencing  bias  if  not  actual  perverseness 
on  the  part  of  the  jury  may  properly  be  considered  as  bearing 
upon  the  value  of  other  findings  therein. 

4.  Thus,  where  the  plaintiff,  after  she  had  seen  a  moving  automobile 

only  a  few  feet  away,  stepped  in  front  of  it  and  was  struck  and 
injured,  the  bias  or  perverseness  evidenced  by  a  finding  that  a 
person  of  ordinary  care  would  not  have  anticipated  that  a  col- 
lision would  probably  result  from  moving  In  front  of  the  auto- 
mobile under  such  circumstances,  has  a  bearing  on  the  value  of 
a  further  finding  that  the  driver  of  the  automobile  should  have 
anticipated  that  plaintiff  would  probably  move  In  front  of  it 

5.  In  an  emergency,  where  there  is  no  time  for  the  exercise  of  judg- 

ment and  deliberate  action  upon  it,  a  failure  to  take  the  best 
means  to  avoid  an  injury  is  not  necessarily  negligence. 

6.  Defendant,  going  north  in  an  automobile  and  intending  to  turn  to 

the  east  into  a  cross  street,  saw  plaintiff  standing  two  or  three 
feet  south  of  the  south  track  of  a  street  railway  which  ran  on 
the  cross  street  She  was  waiting  for  an  approaching  car  and 
stood  about  on  a  line  with  the  east  sidewalk  of  the  north  and 
south  street.  He  was  going  not  faster  than  six  miles  per  hour 
and  had  reason  to  believe  that  he  was  within  the  line  of  her 
vision.  He  took  a  course  by  which  he  would  pass  to  the  west 
and  north  of  plaintiff,  and  some  three  to  seven  feet  in  front  of 
her,  but  when  his  automobile  was  about  ten  feet  away  she  first 
saw  it,  became  startled,  and  ran  north  in  front  of  it  He  at  once 
turned  southeast  to  go  behind  her  and  would  have  done  so  had 
she  not  immediately  run  to  the  south  again  in  front  of  his  car. 
When  she  did  that  he  tried  to  stop  and  avoid  her  by  heading  his 
car  north,  but  did  not  clear  her  and  she  was  struck  by  the  right 
fender.  The  car  was  stopped  within  two  feet  of  where  she  was 
struck.  Held,  notwithstanding  a  verdict  to  the  contrary,  that 
defendant  was  not  guilty  of  any  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  B.  Quinlan,  Judge.     Reversed. 

Action  for  personal  injury  sustained  by  being  struck  by 
defendant's  automobile.  Upon  a  former  appeal  an  order  of 
the  circuit  court  setting  aside  a  verdict  in  favor  of  plaintiff 
on  the  ground  that  it  was  perverse  and  gi^anting  a  new  trial 
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was  affirmed.     See  ParJces  v.  Lindenmann,  148  Wis.  80,  133 
N.  W.  580. 

When  the  case  was  called  for  trial  the  defendant  moved  to 
dismiss  on  the  ground  that  it  had  not  been  brought  to  trial 
within  the  year  as  required  by  see.  3072,  Stats.  1913.  The 
motion  was  denied  and  the  case  tried.  There  is  very  little 
dispute  as  to  the  facts.  On  November  21,  1908,  at  about 
1  o'clock  in  the  afternoon  of  a  clear  day  at  Milwaukee,  the 
plaintiff,  a  woman  about  fifty-five  years  of  age,  was  struck 
by  defendant's  automobile,  a  Buick  weighing  about  2,000 
pounds,  while  waiting  for  an  east-bound  street  car  on  the 
east  side  of  Sixth  avenue  where  it  intersects  National  ave- 
nue. Sixth  avenue  runs  north  and  south.  National  avenue 
runs  east  and  west  and  has  two  street-car  tracks  on  it. 
Plaintiff  stood  on  a  line  with  the  east  sidewalk  of  Sixth  ave- 
nue and  about  two  or  three  feet  south  of  the  south  rail  of  the 
south  car  track  waiting  for  a  car  from  the  west  which  was 
approaching  and  which  she  had  signaled  to  stop.  The  de- 
fendant came  north  about  in  the  center  of  Sixth  avenue,  and 
when  just  about  at  the  intersection  of  the  south  line  of  Na- 
tional avenue  exclusive  of  the  sidewalk  space  he  first  saw 
plaintiff  waiting  for  the  east-bound  car.  He  then  continued 
in  a  northeasterly  direction  at  a  speed  of  from  four  to  six 
miles  per  hour  and  would  have  passed  to  the  left  and  in 
front  of  plaintiff  at  a  distance  of  from  three  to  seven  feet 
had  she  remained  standing  where  he  first  saw  her.  When 
he  was  within  ten  feet  of  her  she  for  the  first  time,  appar- 
ently, saw  the  automobile,  though  the  evidence  is  that  de- 
fendant had  several  times  blown  his  horn  as  he  approached 
National  avenue.  Upon  seeing  the  automobile  she  stepped 
to  the  north  and  upon  the  south  car  track,  whereupon  he 
turned  his  automobile  to  the  southeast  to  pass  behind  her. 
When  she  reached  the  middle  of  the  car  track  she  immedi- 
ately made  a  few  quick  steps  to  the  south  in  front  of  the 
moving  automobile  and  was  struck  by  the  right  fender  of  the 
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car  before  defendant,  stopped  it.  The  jury  found  (1)  that 
defendant  ought  in  the  exercise  of  ordinary  care,  in  taking 
the  line  he  took  to  pass  to  the  north  of  plaintiff,  to  have  an- 
ticipated that  plaintiff  would  become  startled  and  probably 
move  in  front  of  his  automobile;  (2)  that  the  plaintiff  moved 
to  the  north  from  the  place  where  she  was  waiting  for  the 
street  car  in  consequence  of  becoming  startled  by  reason  of 
the  northeasterly  direction  taken  by  defendant's  automobile ; 
(3)  that  defendant  failed  to  exercise  ordinary  care  for  the 
purpose  of  stopping  his  car  after  it  became  apparent  to  him 
that  plaintiff  would  move  to  the  south  and  enter  the  path  of 
his  car;  (4)  that  defendant  failed  to  exercise  ordinary  care 
in  the  handling  of  his  automobile  when  it  became  apparent 
to  him  that  the  plaintiff  would  move  to  the  south;  (5)  that 
the  defendant's  want  of  ordinary  care  as  found  was  a  proxi- 
mate cause  of  plaintiff's  injury;  (6)  that  plaintiff  exercised 
ordinary  care  for  the  purpose  of  ascertaining  if  any  east- 
bound  automobile  or  other  vehicle  was  dangerously  near 
when  she  stepped  towards  and  upon  the  car  track;  (7)  that 
the  plaintiff  exercised  ordinary  care  for  the  purpose  of  as- 
certaining if  there  was  any  east-bound  automobile  or  other  ve- 
hicle dangerously  near  when  she  moved  to  the  south  from  upon 
the  car  track;  (8)  that  a  person  of  ordinary  care  would  not 
have  anticipated  that  as  a  result  of  moving  to  the  south  in 
front  of  the  automobile,  under  the  circumstances  shown  by 
th^e  testimony,  a  collision  with  the  automobile  would  prob- 
ably result;  (9)  that  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff  proximately  contributed  to  her  injury;  and 
(10)  damages  in  the  sum  of  $4,000.  From  a  judgment  en- 
tered upon  the  verdict  in  favor  of  plaintiff  the  defendant  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Lorenz  &  Lorenz, 
attorneys,  and  James  D.  Shaw,  of  counsel,  and  oral  argu- 
ment by  Mr.  Shaw. 

For  the  respondent  there  was  a  brief  signed  by  Otjen  & 
Otjen,  and  oral  argument  by  H.  H.  Otjen. 
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The  following  opinion  was  filed  March  23,  1915: 

ViNJE,  J.  The  order  of  the  trial  court  setting  aside  the 
verdict  as  perverse  and  granting  a  new  trial  was  upon  appeal 
affirmed  hy  this  court  December  5,  1911,  and  a  rehearing  de- 
nied January  30,  1912.  See  148  Wis.  89,  133  N.  W.  580. 
In  due  course  of  time  the  remittitur  was  filed  in  the  circuit 
court,  and  no  claim  is  made  that  the  costs  were  not  season- 
ably paid.  On  December  23,  1913,  the  attorneys  for  plaint- 
iff served  a  notice  of  trial  upon  defendant's  attorney,  Chris- 
tian Doerfler,  placing  the  case  on  the  January,  1914,  calen- 
dar. February  3,  1914,  the  case  was  called  for  trial,  and 
the  present  attorneys  for  defendant,  who  since  the  service  of 
the  notice  of  trial  were  substituted  for  Christian  Doerfler, 
moved  the  court  to  dismiss  the  action  on  the  ground  that  it 
had  not  been  brought  to  trial  within  a  year  as  required  by 
sec  3072,  Stats.  1913,     That  section  provides: 

'In  every  case  in  error  or  on  appeal  in  which  the  supreme 
<»urt  shall  order  a  new  trial  or  further  proceedings  in  the 
court  below,  the  record  shall  be  transmitted  to  such  court  and 
proceeding  had  thereon  within  one  year  from  the  date  of 
such  order  in  the  supreme  court,  or  in  default  thereof  the  ac- 
tion shall  be  dismissed,  unless,  upon  good  cause  shown,  the 
court  shall  otherwise  order.'' 

Upon  the  former  appeal  the  mandate  read  "Order  af- 
firmed," and  the  trial  court,  then  presided  over  by  Judge 
TuKNEB,  reached  the  conclusion  that  the  case  did  not  come 
mthin  the  statute  because  neither  a  new  trial  nor  further 
proceedings  in  the  court  below  were  ordered.  The  conclu- 
sion was  an  erroneous  one,  based  upon  a  construction  disre- 
garding the  substance  as  well  as  the  evident  intent  of  the 
statute.  When  a  circuit  court  by  an  order  grants  a  new  trial 
and  such  order  is  affirmed  on  appeal  by  this  court;  the  right 
to  a  new  trial  is  established  by  a  judgment  of  this  court,  ir- 
respective of  the  form  of  the  mandate.  The  words  "Order 
affirmed,"  applied  to  the  subject  matter  to  which  they  related 
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in  this  case,  could  mean  but  one  thing,  namely,  that  a  new 
trial  was  by  the  judgment  of  this  court  granted,  and  hence 
the  cause,  in  order  to  comply  with  that  requirement,  must  be 
and  was  remanded  to  the  court  below  for  further  proceed- 
ings. It  was  not  so  expressly  stated  in  the  mandate,  but  its 
only  rational  interpretation  meant  that.  In  volume  188 
Wis.  there  are  no  less  than  nine  cases,  found  at  pages  262, 
337,  447,  475,  629,  539,  597,  619,  and  626,  respectively,  in 
which  the  mandates  have  been  merely  the  aflSrmance  of  or- 
ders, and  yet  each  case  had  to  be  and  was  remitted  to  the 
lower  court  for  further  proceedings.  Counsel  for  defendant 
call  attention  to  three  cases  in  which  orders  granting  new 
trials  were  affirmed.  In  two,  Bearrs  v.  Sherman,  56  Wis. 
55,  13  K  W.  869,  and  Smith  v.  Champagne,  72  Wis.  480, 
40  N.  W.  398,  the  mandates  were,  "The  order  of  the  circuit 
court  is  affirmed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law,"  while  in  the  third,  Allen  v.  Mil- 
waukee, 72  Wis.  182,  39  N.  W.  347,  the  mandate  was  merely 
"Order  affirmed."  If  the  mandate,  applying  it  to  the  case 
in  which  it  is  made,  necessitates  a  new  trial  or  further  pro- 
ceedings, then  such  is  the  judgment  or  order  of  this  court 
irrespective  of  the  fact  that  the  words  "and  the  cause  is  re- 
manded for  further  proceedings  according  to  law,"  or  their 
equivalent,  are  omitted. 

It  could  not  have  been  the  legislative  intent  to  mate  the 
necessity  for  further  proceedings  within  the  year  depend 
upon  the  particular  form  of  mandate  used.  To  infer  that  is 
to  infer  that  the  legislature  left  it  for  this  court  to  determine 
whether  or  not  further  proceedings  were  to  be  taken  within 
the  year.  It  did  not  do  so.  It  was  the  legislative  intent  to 
expedite  all  cases  in  which,  by  force  of  the  judgment  or  order 
of  this  court,  further  proceedings  are  necessary. 

But  it  does  not  follow  that  because  the  order  of  the  circuit 
court  was  based  upon  an  erroneous  conclusion  it  must  there- 
fore be  reversed.  If  it  can  be  sustained  upon  another  ground 
it  must  be  affirmed. 
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The  statute    quoted    is    both    drastic    and    mandatory. 
Whereatt  v.  Ellis,  85  Wis.  340,  55  N.  W.  407;  Christianson 
V.  Pioneer  F.  Co.  101  Wis.  343,  77  K  W.  174,  917;  Stale 
ex  rel  Mitchell  v.  Johnson,  105  Wis.  90,  80  K  W.  1104. 
But  it  has  been  held  that  the  party  for  whose  benefit  it  was 
enacted   may    by    his    conduct   waive    its    provisions.     In 
Whereatt  v.  Ellis,  85  Wis.  340,  55  N.  W.  407,  such  waiver 
consisted  in  the  party  invoking  the  aid  of  the  statute  having 
paid  the  clerk's  fees,  procured  a  return  of  the  record,  and 
taking  proceedings  inconsistent  with  his  claim  that  he  was 
entitled  to  a  dismissal.     In  Raymond  v.  Keseberg,  98  Wis. 
317,  73  ]Sr.  W.  1010,  there  was  held  to  be  a  waiver  be- 
cause defendant,  who  asked  for  a  dismissal,  had  procured  a 
return  of  the  record,  taken  part  in  negotiations  for  a  settle- 
ment lasting  tiU  too  late  to  try  the  case  within  the  year,  and 
had  accepted  and  retained  costs  before  the  new  trial  began. 
In  the  present  case  there  had  been  mutual  accommodations 
granted  to  or  promised  for  the  attorneys  of  both  parties ;  some 
vague  negotiations  for  an  adjustment  of  the  case  had  been 
considered;  and  it  is  shown  by  fairly  persuasive  proof  that 
plaintiffs  health  was  such,  due  to  the  accident,  that  it  was 
not  prudent  to  try  the  case  earlier.     But  in  addition  to  all 
this  it  appears  that  on  December  23,  1913,  plaintiff  noticed 
the  case  for  trial.     True,  defendant's  then  attorney  refused 
to  accept  service  for  the  reason  that  he  thought  defendant 
would  insist  upon  a  motion  for  dismissal  on  the  ground  that 
the  case  had  not  been  retried  within  the  year.     But  defend- 
ant made  no  such  motion  till  the  case  was  called  for  trial  on 
February  3,  1914.     In  the  meantime,  by  his  failure  to  sea- 
sonably move  for  the  dismissal  of  the  case,  he  induced  and 
compelled  the  plaintiff  to  prepare  for  trial  and  to  have  her 
witnesses  there  when  the  case  was  called,  thus  requiring  her 
to  incur  labor  and  expense.     A  party  desiring  to  take  advan- 
tage of  the  statute  must  do  so  seasonably.     If  he  unreason- 
ably stands  by  and  causes  the  other  side  to  incur  expense 
which  might  be  saved  if  he  acted  with  reasonable  promptness. 
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h^  must  be  deemed  to  have  waived  the  provisions  of  the  stat- 
ute. In  the  present  case  we  aflSrm  the  order  refusing  to  dis- 
miss the  case  upon  the  ground  of  unreasonable  delay  in  mak- 
ing the  motion  to  dismiss. 

The  verdict  in  the  present  case  had  the  approval  of  the 
learned  trial  judge.  Ordinarily  under  such  circumstances  it 
ought  not  to  be  disturbed  on  appeal  except  in  a  clear  case  of 
error.  Murdock  v.  B.,  D.  L.  £  J.  B.  Co.  147  Wis.  100,  132 
N.  W.  979.  For  the  purpose  of  determining  how  conscien- 
tiously a  jury  has  sought  to  discharge  its  duty  the  whole  ver- 
dict may  be  scanned,  and  the  answers  to  the  several  questions, 
though  none  of  controlling  importance,  may  shed  consider- 
able light  on  the  inquiry  as  to  the  presence  or  absence  of  bias 
on  its  part  In  the  present  case  the  jury  find,  and  are  justi- 
fied in  finding,  that  when  the  automobile  was  about  ten  feet 
from  plaintiff  she  first  saw  it  and  became  startled  and  ran  in 
front  of  it  It  is  clear  that  what  may  be  termed  an  emer- 
gency situation  existed  or  was  thought  to  exist  by  both  par- 
ties when  plaintiff  first  moved  north  in  front  of  defendant's 
automobile.  Under  such  circumstances  a  person  is  not  held 
to  the  strict  exercise  of  ordinary  care,  for  there  is  no  time 
for  the  exercise  of  judgment  and  deliberate  action  upon  it 
The  evidence  showed  that  from  the  time  defendant  first  saw 
plaintiff  till  she  was  struck  not  more  than  ten  seconds 
elapsed.  Less  than  half  of  this  was  taken  up  by  the  at: 
tempts  of  each  to  avoid  the  other.  In  such  situations  action 
is  instinctive  rather  than  deliberate,  and  for  that  reason  a 
failure  to  take  the  best  means  of  escape  is  not  necessarily  neg- 
ligence. The  jury  properly  applied  this  rule  to  plaintiff  in 
answers  to  questions  2  and  9.  Why  they  did  not  give  defend- 
ant the  benefit  of  it  in  answers  to  questions  3  and  4  is  not 
apparent  It  cannot  be  on  the  ground  that  defendant  showed 
any  lack  of  diligence  to  avoid  the  collision,  for  as  soon  as 
plaintiff  ran  north  he  turned  southeast  to  go  behind  her,  and 
would  have  done  so  had  she  not  immediately  run  south  again 
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right  in  front  of  his  car.  When  she  did  that  he  at  once  tried 
to  stop  and  avoid  her  by  heading  his  car  north.  He  failed  to 
dear  her.  The  right  fender  of  the  car  struck  her,  and  the 
ear  was  stopped  within  two  feet  of  where  she  was  struck.  In 
the  great  majority  of  cases  of  impending  collisions  a  person 
about  to  inflict  injury  is  as  anxious  to  avoid  it  as  the  person 
about  to  be  injured.  We  find  nothing  in  the  evidence  indi- 
cating a  different  condition  in  the  present  case. 

As  evincing  the  length  to  which  the  jury  was  willing  to  go 
in  order  to  find  favorably  for  plaintiff,  the  answer  to  ques- 
tion 8  serves  as  a  good  example.  That  question  read :  ^HiVould 
a  person  of  ordinary  care  have  anticipated  that  as  a  result  of 
moving  to  the  south  in  front  of  the  automobile,  under  the  cir- 
cumstances shown  by  the  testimony,  that  a  collision  with  the 
automobile  would  probably  result?"  The  jury  answered 
"Xa"  The  circumsttoces  shown  by  the  evidence  are  that 
when  plaintiff  stepped  south  in  front  of  the  automobile  it  was 
moving  to  the  east  or  southeast,  and  that  she  was  only  a  few 
feet  from  it  when  she  stepped  in  front  of  it  One  naight  as 
well  give  a  negative  answer  to  the  question,  "May  one  reason- 
ably anticipate  a  collision  with  a  moving  automobile  by  sud- 
denly stepping  immediately  in  front  of  it  ?"  These  answers 
of  the  jury  are  adverted  to  for  the  purpose  of  showing  that 
the  present  verdict,  though  approved  by  the  trial  court,  has 
inherent  evidences,  of  bias  if  not  actual  perverseness.  They 
therefore  have  a  bearing  upon  the  value  of  the  jury's  answer 
to  question  1,  where  they  find  that  the  defendant,  in  the  exer- 
cise of  ordinary  care  in  taking  the  line  he  took  to  pass  to  the 
north  of  plaintiff,  ought  to  have  anticipated  that  plaintiff 
would  become  startled  and  probably  move  in  front  of  his  au- 
tomobile. Wliile  this  question  is  not  the  exact  equivalent  of 
an  inquiry  as  to  whether  defendant  was  negligent  in  taking 
the  course  he  did,  we  shall  treat  it  as  such,  or  rather  we  shall 
inquire  and  determine  if  defendant  was  negligent  in  attempt- 
ing to  pass  in  front  of  plaintiff. 
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When  he  first  saw  her  he  was  about  in  the  center  of  Sixth 
avenue,  where  the  south  line  of  National  avenue,  exclusive  of 
the  sidewalk  space,  intersects  it  She  was  then  standing  two 
or  three  feet  south  of  the  south  rail  of  the  south  track  on  Na- 
tional avenue  in  a  line  with  the  east  sidewalk  on  Sixth  ave- 
nue. She  was  about  twenty-five  feet  east  of  him  and  about 
fifteen  feet  north  of  him,  standing  waiting  for  an  east-bound 
car.  He  wanted  to  go  east  on  National  avenue  about  100 
feet  to  I^derer's  butcher  shop  and  so  continued  in  a  north- 
easterly direction  at  a  speed  not  exceeding  six  miles  an  hour, 
taking  such  a  course  that  had  plaintiff  stood  still  he  would 
have  cleared  her  from  three  to  seven  feet  There  is  that  vari- 
ance in  the  estimates  of  the  different  witnesses. 

It  would  seem  to  us  that  if  a  person  could  ever  legiti- 
mately indulge  in  a  presumption  that  a  woman  does  not  in- 
tend to  move  forward  and  upon  a  street-car  track  it  is  when 
she  is  standing  beside  the  track  waiting  for  an  approaching 
car  that  is  within  half  a  block  of  her.  Defendant  saw  that 
by  proceeding  at  the  speed  he  did  he  could  pass  to  the  west 
and  north  of  plaintiff  and  on  the  side  towards  which  she  was 
looking  and  get  out  of  the  way  before  the  street  car  reached 
her.  She  was  a  mature  woman  and  it  was  broad  daylight 
The  approach  of  an  automobile  in  front  of  her  at  a  speed  of 
only  six  miles  per  hour  and  driven  by  a  grown  man  could  not 
reasonably  be  anticipated  to  frighten  her.  Quite  a  different 
case  would  present  itself  were  the  speed  of  the  automobile 
considerably  greater.  Six  miles  per  hour  on  a  smooth  street 
is  a  slow  speed  for  a  car — a  speed  at  which  it  is  under  perfect 
control,  and  but  for  the  unexpected  conduct  of  plaintiff  de- 
fendant would  have  passed  her  unharmed.  Many  prudent 
chauffeurs  deem  it  safer  to  pass  in  front  than  behind  persons 
standing  in  the  street  By  so  doing  they  pass  in  the  line  of 
vision  of  the  persons  standing  and  are  less  likely  to  frighten 
them,  even  though  they  come  closer.  Defendant  had  every 
reason  to  believe  that  from  the  time  he  entered  National  ave- 
nue he  was  within  the  line  of  vision  of  plaintiff  where  she 
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stood  waiting  for  the  approaching  car.  He  took  a  course  that 
in  all  probability  seemed  to  be  outside  of  where  she  would  be 
likely  to  be  or  go  and  yet  where  she  would  see  hinL  That 
the  fact  turned  out  to  be  otherwise  does  not  alter  the  case. 
He  cannot  be  charged  with  prescience  nor  with  reasonable 
anticipation  of  possible,  but  only  of  probable,  results.  Not- 
withstanding the  approval  of  the  verdict  by  the  trial  court, 
we  have  reached  the  conclusion  that  the  evidence  failed  to  es- 
tablish any  negligence  on  the  part  of  the  defendant 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint  upon  the  merits. 

The  respondent  moved  for  a  rehearing. 

In  support  of  the  motion  there  was  a  brief  by  Otjen  &  Ot- 
jen,  attorneys,  and  James  T.  Drought,  of  counsel,  and  in  op- 
position thereto  a  brief  by  Lorenz  &  Lorenz,  attorneys,  and 
James  D.  Shaw,  of  counsel. 

The  motion  was  denied,  with  $25  costs,  on  June  1,  1916. 


State  ex  kel.  Manitowoc  Gas  Company,  Respondent,  vb. 
Wisconsin  Tax  Commission  and  others,  Appellants, 

April  IS-^une  1, 1915. 

TaxaHan:  Constitutional  law:  Incomes  and  property  distinct:  Limita- 
tions on  taxing  power:  Incomes  of  nonresidents:  Bitus:  "Derived 
from  sources  toithin  the  state:"  Interest  on  corporate  bonds:  Ac- 
tion to  question  validity  of  tax:  Parties:  When  partial  invalidity 
avoids  whole  tax, 

1.  Under  sec.  1,  art  VIII,  Const,  as  amended,  the  taxation  of  prop- 

erty and  the  taxation  of  incomes  are  to  be  considered  as  two  sep- 
arate and  distinct  things. 

2.  The  taxing  power  of  a  state  does  not  extend  beyond  its  territorial 

limits,  but  within  such  limits  it  may  tax  persons,  property.  In- 
comes, or  business. 

3.  If  an  Interest  in  property  is  taxed,  the  situs  of  either  the  property 


Digitized  by 


Google 


112         SUPEEME  COURT  OF  WiSCOXSIN.     [June 

state  ex  rel.  Manitowoc  Gas  Co.  v.  Wis.  Tax  Comm.  161  Wis.  111. 

or  interest  must  be  found  within  the  state.  If  an  income  be 
taxed,  the  recipient  thereof  must  have  a  domicile  within  the 
state  or  the  property  or  business  out  of  which  the  income  Issues 
must  be  situated  within  the  state  so  that  the  income  may  be  said 
to  have  a  situs  therein.  [Whether  an  Income  may  have  a  situs 
for  taxing  purposes  different  from  that  of  its  recipient  is  not  de- 
termined.] 

4.  The  situs  of  the  security  for  a  debt  is  not  necessarily  the  situs  of 
the  evidence  of  the  indebtedness. 

6.  The  Income  Tax  Law  does  not  seek  to  reach  property  or  an  Inter- 
est in  property  as  such,  but  to  reach  Incomes  having  a  situs  with- 
in the  state  or  growing  out  of  a  privilege  exercised  or  occupation 
conducted  within  the  state,  and  sub.  8,  sec.  1087m — 2,  Stats.  1911, 
levying  an  Income  tax  upon  nonresidents  "upon  such  Income  as 
is  derived  from  sources  within  the  state  or  within  its  Jurisdic- 
tion," must  be  construed  to  mean  such  income  as  Issues  directly 
from  property  or.  business  located  within  the  state,  and  not  in- 
come from  loans  made  therein,  though  secured  by  a  trust  deed 
upon  property  situated  within  the  state. 

6.  The  purchase  of  a  bond  issued  by  a  domestic  corporation  is  the 

making  of  a  loan  of  money  to  the  obligor;  its  purchase  by  a  non- 
resident does  not  constitute  any  business  carried  on  within  the 
state,  and  its  situs  remains  at  the  domicile  of  the  bondholder. 
Interest  on  such  a  bond,  paid  to  a  nonresident,  is  therefore  not 
income  "derived  from  sources  within  the  state,"  within  the 
meaning  of  sub.  3,  sec.  1087m— 2,  Stats.  1911. 

7.  A  corporation  whose  property  was  by  sub.  (b),  sec.  1087m — 3, 

Stats.  1911,  made  liable  for  the  Income  tax  upon  the  interest  paid 
to  its  bondholders  if  the  latter  failed  to  pay  such  tax,  may  main- 
tain an  action  questioning  the  validity  of  the  tax. 

8.  Where  a  part  of  a  tax  is  invalid  and  the  amount  of  the  illegal 

portion  is  not  capable  of  ascertainment,  the  whole  tax  fails. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Kay  Stevens,  Circuit  Judge.     Affirmed. 

This  action  involves  the  construction  of  sub.  3  of  sec. 
1087m — 2,  Stats.  1911,  which  provides  that  an  income  tax 
"shall  be  assessed,  levied  and  collected  upon  all  income,  not 
hereinafter  exempted,  received  by  every  person  residing  with- 
in the  state,  and  by  every  nonresident  of  the  state  upon  such 
income  as  is  derived  from  sources  within  the  state  or  within 
its  jurisdiction."  In  1913  the  Wisconsin  Tax  Commission 
assessed  against  the  bondholders  of  the  relator  an  income  tax 
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of  six  per  cent,  upon  $11,575,  which  was  the  amount  of  in- 
terest paid  by  it  to  them  during  the  year  1911.  It  is  stipu- 
lated between  the  parties  that  a  portion  of  the  bondholders  to 
whom  relator  paid  such  interest  were  nonresidents  of  the 
state. 

The  trial  court  reversed  and  set  aside  the  action  of  the 
Tax  Commission  on  the  ground  that  sub.  3  of  sec.  lOSTwi — 2, 
Stats.  1911,  in  so  far  as  it  authorizes  the  assessment  of  a  tax- 
against  relator's  bondholder^  for  interest  paid  by  it  to  them, 
which  tax  is  by  sub.  (b),  sec  1087m — 3,  made  a  lien  prior  to 
all  other  liens  upon  the  property  and  business  of  the  relator, 
and  unless  paid  by  said  bondholders  requires  payment  there- 
of to  be  enforced  out  of  the  property  of  the  relator,  is  uncon- 
stitutional and  void.  Prom  a  judgment  accordingly  the  de- 
fendants appealed. 

For  the  appellants  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Winfield  W.  Gilmun,  assistant  attorney  generaly  and 
oral  argument  by  Mr.  Oilman. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  by  E.  O.  Nash. 

A  brief  was  also  filed  by  Olin,  Butler,  Stebbins,  Curheei 
&  Stroud  supporting  the  contentions  of  the  respondent,  and . 
the  cause  was  argued  orally  by  H.  L.  Butler. 

ViNJE,  J.  The  Income  Tax  Cases,  148  Wis.  456,  603, 
134  K  W.  673,  135  N.  W.  164,  dealt  with  only  those  pro- 
visions of  the  Income  Tax  Act  which  if  declared  void  might 
invalidate  the  whole  law.  Matters  of  detail  or  the  consider- 
ation of  separate  parts,  the  invalidity  of  which  would  not  af- 
fect the  whole  law,  were  left  for  future  determination.  The 
present  question  belongs  to  the  latter  dass.  It  involves  the 
construction  of  that  part  of  the  law  taxing  nonresidents  upon 
"such  income  as  is  derived  from  sources  within  the  state  or 
^  within  its  jurisdiction,"  being  sub.  3  of  sec.  1087w — 2,  Stats. 
1911. 

Vol.  161  —  8 
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Our  constitution  originally  provided  that  "the  rule  of  tax- 
ation shall  be  uniform,  and  taxes  shall  be  levied  upon  such 
property  as  the  legislature  shall  prescribe."  To  this  was 
added  by  the  amendment  of  1908:  "Taxes  may  also  be  im- 
posed on  incomes,  privileges  and  occupations,  which  taxes 
may  be  graduated  and  progressive,  and  reasonable  exemp- 
tions may  be  provided."  Sec.  1,  art.  VIII.  It  was  stated 
in  the  Income  Tax  Cases,  supra,  that  the  constitution  as 
amended  clearly  recognizes  the  id^a  that  the  taxation  of  prop- 
erty and  the  taxation  of  incomes  are  two  separate  and  distinct 
things.  In  taxes  upon  property  the  rule  of  taxation  must  be 
uniform,  while  taxes  upon  incomes  may  be  graduated  and 
progressive.  It  may  be  conceded  that,  logically  and  philo- 
sophically considered,  all  taxes  are  ultimately  derived  from 
property  or  labor  and  paid  in  property.  But  as  was  said  in 
Van  Dyke  v.  Milwaukee,  159  Wis.  460,  463,  464,  150  N.  W. 
509,  philosophical  and  logical  distinctions  must  yield  to  the 
clearly  expressed  intent  of  the  written  law  and  to  the  possi- 
bility of  a  practical  administration  thereof.  The  constitu- 
tion divides  the  subjects  upon  which  taxes  may  be  levied  into 
two  classes,  one  property,  the  other  incomes,  privileges,  and 
occupations.  The  supreme  law  of  the  state  having  so  divided 
them,  and  there  being  nothing  in  such  division  contrary  to  a 
valid  classification  or  to  the  federal  constitution,  courts  must 
respect  the  division  and  administer  the  law  as  written.  In- 
come Tax  Cases,  148  Wis.  456,  503,  134  N.  W.  673,  135  N. 
W.  164. 

The  taxing  power  of  a  state  does  not  extend  beyond  its 
territorial  limits.  Union  JB.  T.  Co.  v.  Kentucky,  199  U.  S. 
194,  26  Sup.  Ct.  36.  Within  such  limits  it  may  tax  persons, 
property,  incomes,  or  business.  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300.  If  the  tax  be  on  property,  it,  or  its 
lawfully  constituted  situs,  must  be  found  within  the  state. 
If  an  interest  in  property  is  taxed,  the  situs  of  either  the 
property  or  interest  must  be  found  within  the  state.     If  an 
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income  be  taxed,  the  recipient  thereof  must  have  a  domicile 
within  the  state  or  the  property  or  business  out  of  which  the 
income  issues  must  be  situated  within  the  state  so  that  the  in- 
come may  be  said  to  have  a  situs  therein.  Whether  an  in- 
come may  have  a  situs  for  taxing  purposes  different  from  that 
of  its  recipient  is  not  determined.  But  assxmiing  that  it  can, 
did  the  income  in  question  have  a  situs  in  this  state  ? 

The  bondholders  as  such  were  individually  sought  to  be 
taxed.  They  were  creditors  of  the  relator,  and  a  portion  of 
them  resided  outside  the  state.  The  nonresidents  as  bond- 
holders owned  no  property  and  conducted  no  business  within 
its  borders  and  had  no  domicile  hera  True,  their  debt  was 
secured  by  property  within  the  state,  but  the  situs  of  the  se- 
curity for  a  debt  is  not  necessarily  the  situs  of  the  evidence 
of  the  indebtedness.  The  Income  Tax  Law  does  not  seek  to 
reach  property  or  an  interest  in  property  as  such,  but  to  reach 
incomes  having  a  situs  within  the  state  or  growing  out  of  a 
privilege  exercised  or  occupation  conducted  within  the  state. 
The  law  levying  an  income  tax  upon  nonresidents  "upon 
such  income  as  is  derived  from  sources  within  the  state  or 
within  its  jurisdiction,"  must  be  construed  to  mean  such  in- 
come as  issues  directly  from  property  or  business  located 
within  the  state,  and  not  income  from  loans  made  therein, 
though,  as  here,  secured  by  a  trust  deed  upon  property  situ- 
ated within  the  state.  The  situs  of  the  property  out  of  which 
such  income  issues  is  that  of  the  domicile  of  the  creditor. 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  300.  The  pur- 
chase of  a  bond  is  the  making  of  a  loan  of  money  to  the  ob- 
ligor. The  bond  represents  so  much  money  due  from  the 
debtor.  The  purchase  of  it  does  not  constitute  any  business 
carried  on  within  the  state.  The  situs  of  a  bond  remains  at 
the  domicile  of  the  bondholder.  So  the  interest  in  question 
did  not,  as  to  nonresident  bondholders,  constitute  an  income 
derived  from  sources  within  the  state  within  the  meaning  of 
sub.  8  of  sec.  1087m— 2,  Stats.  1911. 
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In  all  cases  cited  by  the  attorney  general  the  tax  was  levied 
upon  property  or  an  interest  in  property  as  such,  as,  for  in- 
stance, a  tax  upon  the  interest  of  a  mortgagee  in  the  mort- 
gaged premises  (Savings  &  L.  Soc.  v.  Multnomah  Co.  169  U- 
S.  421, 18  Sup.  Ct  392) ;  or  a  tax  upon  shares  of  stock  at  the 
situs  of  a  corporation  {Delaware  Railroad  Tax,  18  WalL 
206) ;  or  a  tax  upon  shares  of  stock  at  the  domicile  of  the 
stockholder  {Hawley  v.  Maiden,  232  U.  S.  1,  34  Sup.  Ct 
201).  All  such  cases,  while  interesting  and  instructive  upon 
property  taxation,  are  not  particularly  helpful  in  settling  the 
situs  of  an  income  tax.  Even  a  tax  on  the  income  of  real  es- 
tate or  of  personal  property,  though  declared  in  Pollock  v. 
Farmers'  L.  &  T.  Co.  158  U.  S.  601,  15  Sup.  Ct  912,  to  be 
a  direct  tax  within  the  meaning  of  the  federal  constitution, 
requiring  such  taxes  to  be  apportioned  according  to  popula- 
tion, is  not,  where  included  in  an  income  tax,  a  direct  tax 
upon  property  as  such.  Our  income  tax  is  a  burden  laid  upon 
the  recipient  of  the  income  whether  derived  from  real  estate, 
personal  property,  or  labor,  the  amount  of  which  is  deter- 
mined by  the  amoimt  of  the  total  net  income  derived  from 
these  sources,  singly  or  combined.  It  is  a  toll  taken  from  the 
fruits  of  property  and  labor  in  proportion  to  the  net  value  of 
the  harvest.  Such  toll  is  property,  and  so  is  the  fruit  of  prop- 
erty and  labor.  But  as  before  stated,  since  the  constitution 
has  lawfully  classified  the  subjects  of  taxation  into  that  of 
property  and  incomes,  the  distinction  must  be  observed  by 
the  courts,  though  logically  both  classes  constitute  property. 

The  essence  of  the  constitutional  amendment  authorizing 
income  taxation  is  that  that  part  of  property  constituting  in- 
come shall  be  separately  and  differently  taxed  from  all  other 
property.  There  is  nothing  unlawful  or  inconsistent  in  such 
a  classification. 

The  state  makes  the  contention  that  the  relator  has  no  right 
to  prosecute  the  action  because  the  tax  is  not  levied  against 
it  but  against  the  bondholders.  The  tax,  however,  if  not  paid 
by  them,  is  made  a  specific  lien  upon  the  relator's  property 
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prior  to  all  other  liens.  Sub.  (b),  sec  lOSTw — 3.  This 
fact  gives  the  relator  a  suflScient  interest  in  the  subject  mat- 
ter of  the  action  to  maintain  it 

The  result  arrived  at  is  that,  as  to  the  nonresident  bond- 
holders, the  income  sought  to  be  taxed  was  not  derived  from 
sources  within  the  state  within  the  meaning  of  the  Income 
Tax  Law  of  1911.  Hence,  assuming  suph  law  to  be  consti- 
tutional, the  tax  upon  them  was  nevertheless  illegaL  Since 
the  amount  of  the  illegal  portion  is  not  capable  of  ascertain- 
ment the  whole  tax 'fails.  It  follows  that  the  judgment  must 
be  aflSrmed,  but  upon  a  different  ground  than  that  upon  which 
the  trial  court  based  it 

By  the  Court. — Judgment  affirmed. 


HoTT,  Respondent,  vs.  West  Allis  Ibon  Wobks,  Appellant 

May  Jh-^une  i,  1915. 

Master  and  servant:  Action  for  services. 

In  an  action  to  recover  for  services,  a  judgment  for  plaintiff  in  the 
civil  court,  affirmed  by  the  circuit  court,  is  held  to  be  sustained 
by  the  evidence. 

A  PPT?  AT.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Tctbneb,  Circuit  Judga     Affirmed. 

F.  C.  Weed,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Thomas  A.  Man- 
ning, attorney,  and  Wheeler  &  Witte,  of  coimsel,  and  oral  ar- 
gument by  Mr.  Manning. 

Kerwin,  J.  This  action  was  commenced  in  the  civil  court 
of  Milwaukee  county  to  recover  for  services  performed  by 
plaintiff  for  defendant,  and  judgment  was  entered  in  favor 
of  the  plaintiff  for  $58.35,  which  judgment  on  appeal  to  the 
circuit  court  was  affirmed. 
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The  court  below  rendered  a  decision  in  writing  holding 
that  the  evidence  was  sujSScient  to  support  the  decision  of  the 
<5ivil  court  and  that  the  conclusions  arrived  at  by  the  civil 
<x)urt  were  correct,  and  aflSrmed  its  judgment.  We  agree 
with  the  court  below  and  think  the  judgment  should  be  af- 
firmed. 

By  the  Court. — Judgment  aflSrmed. 


State  bz  eel.  Gukney  Lumbeb  Company  vs.  Bis  jobd^  Cir- 
cuit Judge. 

May  4—^une  i,  1915. 

Payment:  Where  and  how  to  he  made:  Custom  and  usage:  Corpora- 
tions located  in  different  counties:  Repair  work:  Remittance  by 
mail:  Action:  Where  cause  of  action  arises:  Place  of  trial, 

1.  Where  a  contract  for  the  payment  of  money  is  silent  as  to  the 

place  of  payment,  in  the  absence  of  any  legitimate  inferences  to 
the  contrary  the  law  implies  that  payment  shall  be  made  at  the 
residence,  office,  or  place  of  business  of  the  creditor,  if  within 
the  state. 

2.  Payment^ by  mail  remittance  is  not  such  an  established  and  gen- 

erally recognized  usage  of  trade  that  by  implication  it  becomes 
part  of  a  contract  for  the  repair  in  one  county  of  a  machine 
owned  by  a  corporation  having  its  place  of  business  in  another 
county. 

3.  Where  a  machine  was  repaired  by  a  domestic  corporation  in  the 

county  where  it  had  its  place  of  business  and  was  there  deliv- 
ered to  the  owner,  a  corporation  having  its  place  of  business  in 
another  county,  the  cause  of  action  for  labor  and  materials  fur- 
nished arose  at  the  time  and  in  the  county  of  such  delivery,  in 
the  absence  of  any  agreement  or  any  recognized  custom  of  busi- 
ness between  the  parties  to  the  contrary;  and  the  action  is  there- 
fore properly  triable  in  that  county  under  sub.  5,  sec.  2619,  Stats. 

Mandamus  to  the  Hon.  G.  N.  Risjord,  Judge  of  the  Cir- 
cuit Court  for  Ashland  county.     Writ  quashed. 

The  Bretting  Manufacturing  Company  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  Wisconsin, 
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having  its  place  of  business  in  the  city  of  Ashland,  Ashland 
county,  Wisconsin.  The  relator,  the  Oumey  Lumber  Com- 
pany, is  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Wisconsin  and  has  its  place  of  business  at  Gur- 
ney, in  Iron  county,  Wisconsin.  The  Bretting  Manufactur- 
ing Company  did  repair  work  on  a  locomotive  of  the  Oumey 
Lumber  Company.  These  repairs  were  made  at  its  shops  in 
the  city  of  Ashland.  After  the  locomotive  had  been  repaired 
it  was  delivered  to  the  Oumey  Lumber  Company  in  ihe  city 
of  Ashland.  The  Oumey  Company  has  not  paid  the  bill  for 
repairs.  The  Bretting  Manufacturing  Company  commenced 
an  action  against  the  Oumey  Lumber  Company  to  recover 
the  amount  due  for  such  labor  and  material.  The  action  was 
commenced  in  the  circuit  court  for  Ashland  county.  The 
Oumey  Company  served  notice  upon  the  Bretting  Manufac- 
turing Company  demanding  a  change  of  venue  to  the  circuit 
court  for  Iron  county.  The  Bretting  Company  did  not  con- 
sent to  such  demand  for  the  change  of  the  place  of  trial  of  the 
ease.  On  the  31st  day  of  March  the  relator  obtained  an  or- 
der to  show  cause  in  the  Ashland  county  circuit  court  to  se- 
cure such  change  of  venue  of  the  action.  After  the  hearing 
of  said  order  the  court  made  an  order  denying  the  applica- 
tion. 

This  is  an  application  to  this  court  to  compel  by  mandamus 
the  judge  of  the  circuit  court  for  Ashland  county  to  change 
the  venue  in  the  action  of  the  Bretting  Manufacturing  Com- 
pany against  the  relator,  the  Oumey  Lumber  Company,  from 
Ashland  county  to  Iron  county. 

For  the  plaintiff  there  was  a  brief  signed  hj  A.  L.  Buggies, 
attorney,  and  Sanborn,  Lamoreux  &  Pray,  of  counsel,  and 
oral  argument  by  B,  H.  Stebbins. 

For  the  defendant  there  was  a  brief  by  William  F.  Shea, 
and  oral  argument  by  B.  W.  Jones. 

SiEBECKER,  J.  It  appears  that  the  relator  is  a  Wisconsin 
corporation  and  that  it  has  its  principal  office  and  place  of 
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business  at  Gumey,  Iron  county,  and  that  the  plaintiff  is  like- 
wise a  domestic  corporation  with  its  oflSce  and  place  of  busi- 
ness at  the  city  of  Ashland.  The  alleged  services  and  the 
material  furnished,  for  which  compensation  is  demanded, 
were  performed  and  furnished  at  the  relator's  request  and  the 
plaintiff  delivered  the  locomotive  on  which  the  repairs  had 
been  made  to  the  relator  at  Ashland. 

The  provisions  of  sec.  2619,  Stats.  1913,  govern  the  rights 
oi  the-  parties  as  regards  the  question  presented  for  deter- 
mination. The  portion  of  the  statute  applicable  here  is: 
"Fifth.  Of  an  action  against  any  other  corporation  existing 
under  the  law  of  this  state,  the  county  in  which  it  is  situated 
or  has  its  principal  oflSce  or  place  of  business,  or  in  which  the 
cause  of  action  or  some  part  thereof  arose."  The  question 
here  is.  In  which  county  did  the  cause  of  action  alleged  in 
the  complaint  of  the  Bretting  Manufacturing  Company  arise  ? 
It  is  contended  by  the  relator  that  it  arose  in  Iron  county. 
This  claim  is  made  upon  the  ground  that  the  Oumey  Lum- 
ber Company  had  the  right  to  pay  the  demand  sued  for  by  a 
remittance  by  mail  addressed  to  the  Bretting  Company  at  the 
Ashland  postoffice,  and  that  the  cause  of  action  sued  on  did 
not,  under  these  circumstances,  arise  until  the  relator  failed 
to  so  mail  a  remittance  at  Gumey,  Iron  county.  The  argu- 
ment is  made  that  the  rule  stated  in  State  v.  Kenosha  Hom^ 
Tel  Co.  158  Wis.  371,  148  N.  W.  877,  namely,  "where  a 
contract  for  the  payment  of  money  is  silent  as  to  the  place  of 
pajonent,  in  the  absence  of  any  legitimate  inferences  to  the 
contrary  the  law  implies  that  payment  shall  be  made  at  the 
residence,  office,  or  place  of  business  of  the  creditor,  if  within 
the  state,"  does  not  govern  in  the  instant  case.  It  is  asserted 
that  it  is  the  well  recognized  custom  or  usage  in  the  conduct 
of  business  that  pajTnent  of  a  claim  of  this  kind,  arising 
under  the  circumstances  of  the  transaction  between  these  par- 
ties, is  usually  and  customarily  made  by  a  remittance  by  mail 
of  a  check  or  some  other  form  of  bank  paper  equivalent  to 
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money.  The  facts  of  the  case  do  not  show  that  the  parties 
had  agreed  that  payment  of  the  claim  was  to  be  made  by  re- 
mittance by  maiL  Nor  does  it  appear  that  plaintiff  had 
given  any  special  authority  to  relator  to  so  remit  or  that  there 
existed  between  these  parties  a  custom  of  transacting  their 
business  in  that  manner.  The  cases  of  Burr  v.  Sickles,  17 
ArL  428 ;  Morton  v.  Morris,  31  Ga.  378 ;  Morgan  v.  Richr 
ardson,  13  Allen  (96  Mass.)  410;  and  others  cited  to  our  at- 
tention do  not  sustain  the  contention  that  payment  by  remit- 
tance by  mail  is  such  an  established  and  generally  recognized 
usage  of  trade  that  it  is  implied  and  becomes  part  of  contracts 
of  the  kind  involved  here.  The  effect  of  these  decisions  goes 
no  farther  than  to  hold  that  such  remittances  are  a  recog- 
nized method  of  payment  if  it  appears  that  the  parties  to  the 
transaction  had  such  a  recognized  course  of  business  or  an 
understanding  to  that  effect  All  of  these  elements  are  want- 
ing in  this  case.  We  are  of  the  opinion  that  the  rule  de- 
clared in  the  Kenosha  Case  governs  and  controls  the  parties 
to  this  controversy.  No  time  of  payment  having  been  fixed 
by  agreement  of  the  parties,  the  law  fixes  it  at  the  time  of  de- 
livery of  the  locomotive  at  Ashland,  Wisconsin.  35  Cyc.  262. 
The  court  properly  denied  the  application  for  a  change  of 
venue  of  the  action.  The  relation  states  no  cause  for  issuing 
a  peremptory  writ  of  mandamus. 

By  the  Court. — Judgment  is  ordered  quashing  Ae  writ; 
the  respondent  to  recover  $25  attorneys'  fees  and  the  clerk's 
fees  in  this  court 


Digitized  by 


Google 


122         SUPEEME  COURT  OF  WISCONSIN'.     [Junb 
Oshkosh  W.  W.  Co.  v.  Railroad  Commission,  161  Wis.  122. 


OsHKosH  Wateb  Woeks  Company,  Appellant,  vs.  Railboad 
Commission,  Respondent 

May  S — June  1, 1915. 

Public  utilities:  Purchase  by  cities:  Valuation:  Elements  of  value:  In- 
vestment: Earnings:  Going  value:  Reproduction  cost:  Water 
pipes  laid  before  paving:  Decision  by  railroad  commission:  When 
set  aside:  Action:  Finding  by  court:  Burden  and  degree  of  proof: 
Outstanding  bonds:  Premium:  Order  for  payment:  Taxes  as- 
sessed  before  purchase,  by  u)hom  payable:  Constitutional  law: 
Provision  for  annual  tax:  Harmless  error. 

1.  In  the  valuation  of  a  public  utility  for  condemnation  or  sale  pur- 

poses, the  essential  elements  usually  to  be  considered  are  the 
present  value  of  its  physical  property,  the  present  and  pros- 
pective reasonable  earnings  of  Its  buslDCss.  the  going  value 
thereof,  and  the  amount  of  money  presently  needed  to  put  the 
plant  in  good  condition. 

2.  In  determining  the  value  of  the  physical  property  due  regard 

should  be  had  to  the  original  cost  thereof,  the  reproduction  cost, 
the  amount  of  depreciation,  and  the  amount  of  obsolescence. 

3.  The  "going  value"  of  a  utility  is  that  part  of  its  value  due  to  Its 

having  an  existing  established  business.  In  fixing  its  amount 
the  actual  cost  of  establishing  the  utility  in  question  as  modified 
by  what  under  aU  the  circumstances  ought  to  have  been  its  rea- 
sonable cost,  as  well  as  the  reasonable  cost  of  establishing  like 
enterprises  under  similar  conditions,  may  be  considered. 

4.  Since  the  valuation  of  a  utility  cannot  be  reduced  to  absolutely 

fixed  rules  or  to  the  mere  appraisal  of  parts  whose  sum  equals 
its  value,  but  involves  the  exercise  of  sound  and  competent  busi- 
ness judgment  upon  many  elements  of  uncertain  and  debatable 
value,  grave  errors  in  arriving  at  and  seriously  affecting  the 
final  result  must  be  shown  before  a  valuation  by  the  railroad 
commission  will  be  set  aside. 

5.  In  determining  the  value  of  a  utility  a  consideration  of  reproduc- 

tion cost  is  profitable  and  proper  only  In  so  far  as  it  will  aid  in 
determining  the  ultimate  fact  to  be  ascertained,  namely,  the 
Just  present  value  of  the  utility  as  an  entity. 

6.  Generally,  cost  less  depreciation  will  fairly  represent  value;  for 

that  reason  cost  is  an  important  element  in  determining  value, 
and  reproduction  cost  is  also  important,  but  there  may  be  ele- 
ments that  enter  into  both  cost  and  reproduction  cost  that  do 
not  enhance  value. 
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7.  Thus,  in  determining  the  value  of  waterworks,  the  extra  cost  of 

reproducing  under  paved  streets  water  pipes  which  were  laid 
before  the  paving  was  done,  was  in  this  case  properly  disre- 
garded. 

8.  The  original  investment  ia  a  valuable  aid  in  determining  the  pros- 

ent  value  of  a  utility,  but  it  is  not  controlling. 

9.  Earnings,  if  derived  from  a  reasonable  rate,  are  important  factors 

In  determining  the  value  of  a  utility,  but  are  not  in  themselves 
conclusive. 

10.  In  an  action  under  sec  1797m — 83,  Stats.  1913,  to  review  an  order 
of  the  railroad  commission  fixing  the  compensation  to  be  paid 
by  a  city  for  the  taking  of  the  property  of  a  public  utility,  the 
finding  by  the  trial  court  that  the  compensation  fixed  by  the 
commission  is  "lawful"  is  a  finding  that  it  is  Just  and  adequate, 
and  shows  that  the  court  passed  upon  the  question  of  value  as 
an  original  question  of  fact. 

U.  Under  sec.  1797m — 84,  the  compensation  fixed  by  the  commission 
must  stand  unless  the  plaintiff  "shall  establish  to  the  full  satis- 
faction of  the  court  .  .  .  that  such  compensation  is  unlawful/' 
etc,  and  this  does  more  than  merely  throw  the  burden  of  proof 
upon  plaintift,  since  it  requires  more  than  a  preponderance  of 
the  evidence. 

12.  It  is  the  property  of  a  utility  which  is  to  be  purchased  by  a  city, 

not  a  mere  equity  of  redemption  therein;  and  where  bonds  se- 
cured by  a  trust  deed  of  the  property  were  outstanding  when  the 
compensation  was  fixed,  but  might  be  called  at  any  time  upon 
payment  of  a  premium,  and  the  compensation  fixed  was  more 
than  sufficient  to  pay  the  full  amount  of  the  bonds  including  the 
premium,  the  railroad  commission  properly  ordered  the  com- 
pany to  call  in  and  cancel  the  bonds  and  turn  the  utility  over  to 
the  city  free  from  all  liens. 

13.  No  rights  of  the  bondholders  being  adversely  affected  by  such  or- 

der, they  were  not  necessary  parties  to  the  proceeding. 

14.  The  company  in  such  a  case  is  not  entitled  to  receive  the  compen- 

sation without  calling  in  the  bonds.  When  it  accepted  an  in- 
determinate permit  it  agreed  to  sell  to  the  city  at  any  time  the 
latter  might  elect;  and  the  city  is  under  no  obligation  to  assume 
the  company's  obligations  or  to  pay  anything  more  than  the  full 
value  of  the  utility. 

15.  The  property  of  a  waterworks  company  being,  under  sec.  51.43 

(p.  845)  Stats.  1913,  deemed  personal  property  for  purposes  of 
taxation,  the  taxes  thereon  based  upon  the  assessment  made  on 
May  1st  were  properly  payable  by  the  company,  not  by  the  city, 
although  the  city  purchased  the  property  and  took  possession 
thereof  In  the  following  October. 
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16.  The  provision  of  sec.  3,  art  XI,  Const,  that  a  city  acquiring  a  pub- 
lic utility  shall  provide  for  the  collection  of  a  direct  annual  tax 
to  pay  therefor,  is  for  the  protection  of  the  utility;  and  when  it 
appears  that  the  city  has  the  money  on  hand  and  has  made  law- 
ful tender  thereof  to  the  utility,  a  noncompliance  with  the  pro- 
vision becomes  a  harmless  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  under  sec  1797m — 83,  Stats.  1913,  to  set  aside  an 
order  of  the  Railroad  Commission  fixing  the  amount  of  com- 
pensation to  be  paid  by  the  city  of  Oshkosh  to  the  plaintiff  for 
its  property  and  the  terms  of  payment  The  plaintiff  was 
granted  a  franchise  June  18,  1883,  to  erect  and  maintain  a 
system  of  waterworks  in  the  city  of  Oshkosh.  It  operated 
under  such  franchise  till  January  18,  1910,  when  it  volun- 
tarily surrendered  it  for  an  indeterminate  permit  under  the 
Public  Utility  LaW  (ch.  499,  Laws  1907:  sees.  1797m— 1  to 
1797m— 109,  Stats.  1913). 

In  1902  bonds  payable  in  twenty  years  and  secured  by  a 
trust  deed  upon  plaintiff's  property  were  issued.  The  deed 
contains  a  provision  that  if  plaintiff  calls  these  bonds  due  it 
shall  pay  the  bondholder^  a  premiimi  of  seven  and  one-half 
per  cent  upon  the  face  of  the  same.  At  the  time  this  action 
was  begun  such  bonds  to  the  amount  of  $424,000  were  out- 
standing. In  November,  1912,  the  city  of  Oshkosh  voted  to 
purchase  the  property  of  the  plaintiff,  and  the  Railroad  Com- 
mission  took  jurisdiction  of  the  matter  as  provided  by  sec. 
1797mr— 82.  On  September  27,  1913,  it  filed  an  order  pro- 
viding: 

"(1)  That  the  just  compensation  to  be  paid  to  the  Osh- 
kosh Water  Works  Company  for  the  taking  of  the  property 
of  said  company,  actually  used  and  useful  for  the  convenience 
of  the  public,  by  the  city  of  Oshkosh,  which  property  consists 
in  the  items  above  described,  excepting,  as  stated,  the  stock 
and  material  on  hand,  and  the  additions  to  the  plant  that 
have  been  made  since  January  1,  1913,  be  and  the  same  is 
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hereby  fixed  at  five  hundred  and  twenty-five  thousand  dollars 
($525,000). 

"(2)  That  in  addition  to  the  above  compensation,  the  ma- 
terials and  supplies  on  hand  at  the  date  of  the  taking  of  the 
said  plant  and  the  new  additions  to  the  plant  that  have  been 
made  since  January  1,  1913,  be  paid  for  by  the  said  city  of 
Oshkosh  at  such  price  as  may  be  agreed  upon  by  the  parties 
themselves,  or,  in  case  the  parties  fail  to  agree  upon  the  price, 
at  such  price  as  the  Commission  shall  fix  by  supplemental 
order. 

"(3)  That  the  said  city  of  Oshkosh  pay  to  the  said  Osh- 
hash  Water  Works  Company  the  compensation  herein  fixed, 
and  the  price  of  said  materials  and  supplies  and  said  addi- 
tions to  said  plant,  within  six  months  of  the  date  hereof,  with 
interest  at  the  rate  of  six  per  cent  per  annum  from  the  date 
of  taking  possession  of  said  plant  by  said  city  until  the  same 
is  fully  paid.'' 

To  review  such  order  the  plaintiff  brought  this  action  in 
the  circuit  court  for  Dane  county  pursuant  to  sec  1797rw — 
83.  The  trial  court  found  as  facts:  "(1)  That  on  Septem- 
ber 27,  1913,  the  above  named  defendant,  in  a  proceeding 
duly  had  before  said  Commission,  fixed  the  sum  of  $525,000 
as  the  fair  compensation  to  be  paid  by  the  city  of  Oshkosh  to 
the  plaintiff,  as  the  owner  of  the  Oshkosh  waterworks,  for 
the  property  of  the  plaintiff  used  and  useful  in  supplying  the 
city  of  Oshkosh  and  its  inhabitants  with  water.  (2)  That 
the  compensation  so  fixed  by  said  Commission  is  lawful,  that 
the  terms  and  conditions  of  the  sale  fixed  by  said  Commission 
are  reasonable,  and  that  none  of  said  terms  and  conditions  are 
unreasonable." 

As  a  conclusion  of  law  the  court  found :  "That  judgment 
be  entered  confirming  the  award  of  the  Commission,  that 
neither  party  recover  costs,  but  that  plaintiff  pay  the  fees  of 
the  clerk  of  the  above  entitled  court"  , 

From  a  judgment  entered  accordingly  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Kreutzer,  Bird, 
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Rosenherry  &  OkonesJci,  attorneys,  and  John  M.   Olin,  of 
counsel,  and  oral  argument  by  Claire  B.  Bird. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Walter  Drew,  deputy  attorney  general,  attorneys^ 
and  R.  A.  Hollister,  corporation  counsel  for  the  city  of  Osh- 
kosh, of  counsel,  and  the  cause  was  argued  orally  by  Mr.  Drew,, 
Mr.  II.  I.  Weed,  Mr.  Hollister,  and  Mr.  E.  J.  Dempsey. 

ViNJE,  J.  The  validity  of  the  judgment  is  challenged 
(1)  because  it  failed  to  adjudge  that  the  sum  of  $525,000  is 
less  than  just  compensation  for  the  taking  of  the  property 
appraised;  (2)  because  the  trial  court  should  have  passed 
upon  the  question  of  value  as  an  original  question  of  fact, 
giving  the  decision  of  the  Commission  the  effect  of  only  cast- 
ing upon  plaintiff  the  burden  of  proof,  if  not  already  there ; 
(3)  because,  construing  the  statute  as  the  court  did  to  au- 
thorize the  appraisal  of  the  whole  property,  the  order  should 
have  been  adjudged  void  for  want  of  jurisdiction  in  the  Com- 
mission; (4)  because  the  Commission  should  have  valued 
plaintiff's  equity  of  redemption  by  itself  and  ordered  its 
value  paid  unconditionally  to  the  plaintiff,  or  (5)  it  should 
have  made  some  other  provision  so  that  the  plaintiff  could  ob- 
tain its  money  without  being  required  to  mature  its  bonds  by 
paying  a  premium  thereon,  they  being  worth  in  the  market 
not  more  than  their  face;  (6)  because  the  order  did  not  pro- 
vide for  crediting  plaintiff  with  the  sum  of  $8,481.25  taxes 
levied  against  its  property  for  the  year  1913,  the  city  having 
taken  possession  thereof  October  4,  1913;  and  (7)  because 
the  order  of  the  Commission  should  have  fixed  a  time  within 
which  the  city  should  be  required  to  pay  or  provide  for  the 
payment  of  the  money  before  it  could  take  possession  there- 
under. The  first  four  assignments  of  error  attack  the  va- 
lidity of  the  whole  judgment,  while  the  last  three  claim  the 
order  is  unreasonable  in  not  making  the  provisions  mentioned 
and  call  only  for  a  modification  of  the  judgment 
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In  the  proper  valuation  of  a  public  utility  for  condemna- 
tion or  sale  purposes  certain  main  elements  usually  present  in 
every  case  may  legitimately  be  considered.  These  are  the 
present  value  of  its  physical  property ;  the  present  and  pros- 
pective reasonable  earnings  of  its  business ;  the  going  value 
thereof;  and  the  amount  of  money  presently  needed  to  put 
the  plant  in  good  condition.  There  may  be  other  elements, 
but  these  are  generally  the  essential'  ones.  In  determining 
the  value  of  the  physical  property  due  regard  should  be  had 
to  the  original  cost  thereof;  the  reproduction  cost;  the  amount 
of  depreciation ;  and  the  amount  of  obsolescence.  The  going 
value  of  a  utility  is  that  part  of  its  value  due  to  its  having  an 
existing  established  business.  In  fixing  its  amount  the  ac- 
tual cost  of  establishing  the  utility  in  question  as  modified  by 
what  under  all  the  circumstances  ought  to  have  been  its  rea- 
sonable cost,  as  well  as  the  reasonable  cost  of  establishing  like 
enterprises  under  similar  conditions,  may  be  considered. 
The  element  of  going  value  is  usually  one  whose  quantum  is 
not  easily  subject  to  mathematical  demonstration.  That  in  a 
measure  is  true  of  all  the  other  elements  of  value.  And  it  is 
equally  true  that  the  elements  of  value  spoken  of,  or  others  if 
there  be  any,  may  not  in  their  aggregate  represent  the  just 
value  of  the  utility.  Such  value  may  be  more  or  less  than 
the  aggregate  of  the  sum  of  the  elements  found.  And  it  may 
be  that  some  elements  that  enter  into  the  main  elements  of 
value  above  stated  should  be  entirely  eliminated  in  fixing  the 
just  value  of  the  utility  as  an  entity.  Its  value  must  be  fixed 
as  such.  Chicago  &  N.  W.  B.  Co.  v.  State,  128  Wis.  553, 
108  :S.  W.  557;  Appleton  W.  W,  Co.  v.  Railroad  Comm.  154 
Wis.  121,  142  N.  W.  476.  It  is  because  the  valuation  of  a 
utility  cannot  be  reduced  to  absolutely  fixed  rules,  or  to  the 
mere  appraisal  of  parts  whose  sum  equals  its  value,  that  the 
subject  is  one  upon  which  honest  and  competent  men  differ. 
In  the  last  analysis  it  is  the  exercise  of  a  sound  and  compe- 
tent business  judgment  upon  many  elements  of  uncertain  and 
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debatable  value  considered  as  a  business  entity.  Hence  grave 
errors  in  arriving  at  and  seriously  affecting  the  final  result 
must  be  shown  before  a  valuation  of  the  Commission  can  be 
set  aside. 

In  the  present  case  it  is  not  claimed  that  the  Commission 
did  not  take  into  account  the  main  elements  of  value,  but  it  is 
argued  that  an  entirely  inadequate  amount  was  placed  upon 
going  value  or  else  the  Commission  erroneously  failed  to  con- 
sider an  item  of  about  $54,000  extra  reproduction  cost  of 
laying  pipes  under  pavements.  In  their  decision  the  Comr 
mission  present  a  table  showing  the  cost  of  reproduction  and 
the  present  value  of  the  different  groups  into  which  they  di- 
vide the  plant  They  find  the  reproduction  cost  to  be 
$514,215  and  the  present  value  to  be  $453,547.  These  items 
include  an  item  of  $1,267  for  reproduction  cost  of  laying 
pipes  under  paving  actually  disturbed  by  the  utility  in  laying 
their  pipes,  but  do  not  include  an  item  of  about  $54,000  re- 
production cost  of  now  disturbing  paving  over  pipes  laid  be- 
fore there  was  any  paving.  The  Commission  in  discussing 
the  table  say: 

"By  including  the  reproduction  cost  and  present  value  of 
all  paving  now  existing  over  mains,  whether  disturbed  or  not, 
the  cost  of  reproduction  for  the  first  six  groups  becomes 
$569,510,  present  value  becomes  $507,749.  These  of  course 
must  include  allowance  for  overhead  charges.  The  totals  for 
the  property  therefore  become  $579,808  cost  of  reproduction, 
and  $510,953  present  value." 

From  this  statement  plaintiff  argues  that  in  fixing  the 
value  of  the  plant  as  an  entirety  the  Commission  placed  a 
present  value  of  $510,953  upon  the  physical  property  and 
hence  allowed  only  the  difference  between  such  simi  and  the 
total  valuation  of  $525,000  for  going  value,  an  entirely  inade- 
quate sum  it  is  claimed.  While  the  Commission  included 
the  reproduction  cost  of  all  paving  in  arriving  at  the  stated 
present  value  of  the  plant,  it  does  not  follow  that  they  ac- 
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tuallj  included  it  in  making  their  final  award  of  the  just 
value  of  the  plant  as  an  entirety.  That  they  did  not  is  prob- 
able from  the  fact  that  they  do  not  include  the  sum  of 
$54,000  in  the  table  of  reproduction  cost  set  out  in  their  opin- 
ion and  from  the  fact  that  they  say  "paving  is  of  relatively 
little  importance  in  this  case."  An  amount  of  $54,000  in  a 
total  valuation  of  $525,000  would  not  be  relatively  unimpor- 
tant, while  an  amount  of  $1,267  would  be  so.  But  there  is 
other  language  in  the  opinion  of  the  Commission  that  renders 
it  doubtful  whether  or  not  the  item  of  $54,000  was  omitted  in 
arriving  at  the  final  award.  In  the  concluding  part  thereof 
they  say: 

"The  cost  of  reproduction  of  the  physical  property,  exclud- 
ing materials  and  supplies  and  nonoperating  property,  but 
including  all  paving  now  over  mains,  is  $569,510,  the  cor- 
responding present  value  $510,953.  Bearing  these  facts  in 
mind,  as  weU  as  the  present  condition  of  the  plant,  the  needed 
changes,  its  capitalized  value  on  an  imduly  low  depreciation 
rate,  and  also  certain  important  features  of  the  original  fran- 
chise under  which  the  company  existed  for  most  of  its  life,  it 
is  the  judgment  of  the  Commission  that  $525,000  represents 
fair  compensation  to  the  owners  of  the  company  for  the  prop- 
erty used  and  useful  for  the  convenience  of  the  public,  regard- 
ing that  property  as  an  entity." 

One  thing  is  evident  The  Commission  either  allowed 
$54,000  for  reproduction  cost  of  paving  not  disturbed  and 
about  $14,000  for  going  value  in  their  final  award,  or  else 
they  disr^arded  the  item  of  $54,000  and  allowed  about 
$68,000  for  going  value. 

A  consideration  of  reproduction  cost  is  profitable  and 
proper  only  in  so  far  as  it  will  aid  in  determining  the  idti- 
mate  fact  to  be  ascertained  by  the  Commission,  namely,  the 
just  present  value  of  the  utility  as  an  entity.  If  it  is  appar- 
ent that  an  evidentiary  fact  will  not  so  aid  the  Commission 
or  that  it  will  lead  to  erroneous  results,  such  evidentiary  fact 
should  be  disregarded.  Cost  does  not  always  equal  value. 
Vol.  161  —  9 
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Neither  does  cost  less  depreciation  always  equal  value.  Gen- 
erally cost  less  depreciation  will  fairly  represent  valua  For 
that  reason  it  is  an  important  element  in  determining  value. 
The  reproduction  cost  is  also  important  But  there  may  bo 
elements  that  enter  into  both  cost  and  reproduction  cost  that 
do  not  enhance  value.  The  increased  cost  in  a  given  case  of 
producing  a  particular  result  may  not  add  to  the  market 
value  of  such  result  While  it  might  cost  $54,000  more  to 
replace  pipes  under  paved  streets  than  under  unpaved  streets, 
pipes  under  paved  streets  would  not  be  worth  more  for  water- 
works purposes  than  pipes  under  unpaved  streets.  It  is 
doubtful  if  they  would  be  worth  as  much  owing  to  the  less- 
ened cost  of  making  repairs  on  pipes  laid  in  unpaved  streets. 
The  increased  amount  of  business,  if  any,  resulting  from 
paved  streets  would  manifest  itself  in  the  earnings  of  the 
company  and  would  be  properly  considered  in  that  item.  It 
should  not  be  twice  considered. 

In  rate-making  cases  reproduction  cost  of  laying  pipes 
under  pavement  has  been  disregarded.  People  ex  rel.  Kings 
Co.  L.  Co.  V.  Willcox,  210  N.  Y.  479,  104  N.  E.  911 ;  Cedar 
Rapids  0.  L.  Co.  v.  Cedar  Rapids,  144  Iowa,  426, 120  N.  W. 
966,  affirmed  in  223  U.  S.  655,  32  Sup.  Ot  389;  Des  Moines 
Oas  Co.  V.  Des  Moines,  199  Fed.  204.  The  present  rea- 
sonable value  of  the  utility  determines  rate  as  well  as  price. 
In  both  the  original  investment  is  a  valuable  aid  in  determin- 
ing the  present  value  of  the  property,  but  it  is  not  controlling. 
It  is  only  one  of  several  items  to  be  considered  in  arriving  at 
present  value,  whether  for  purchase  or  rate-making  purposes. 
If  the  original  investment  was  extravagant  or  if  parts  of  the 
physical  property  have  become  obsolete,  the  public  should  not 
be  required  to  pay  on  original  cost  either  by  way  of  rate  or 
purchasa  On  the  other  hand,  if  the  original  investment  was 
prudent  and  values  have  enhanced  the  utility  should  reap  the 
benefit  thereof  both  in  rate  and  selling  price. 

An  elimination  of  the  item  $54,000  results,  as  before 
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stated,  in  an  allowance  of  about  $68,000  for  going  value. 
Under  the  evidence  such  sum  is  reasonably  adequate.  If  the 
Commission  erred  in  allowing  only  $14,000  for  going  value, 
such  error  was  cured  by  its  allowance  of  $54,000  for  repro- 
duction cost  of  paving  not  disturbed.  If  it  did  not  allow  the 
$54,000  item,  then  it  allowed  $68,000  for  going  valua  In 
either  case  the  plaintiff  was  not  prejudiced. 

Some  argument  is  made  that  the  other  items  of  physical 
property  were  unduly  depreciated  by  the  Commission,  but  we 
camH)t  say  that  the  circuit  court  erred  in  affirming  the  find- 
ings made  by  it  as  to  them.  While  it  appears  that  the  net 
earnings  of  the  plaintiff  are  about  $40,000  per  year,  it  also 
appears  that  it  would  require  upwards  of  $100,000  to  put  the 
plant  in  good  condition.  Earnings,  if  derived  from  a  rea- 
sonable rate>  are  important  factors  in  determining  valua 
But  like  all  other  factors  they  are  not  in  themselves  conclu- 
siva  Upon  the  whole  evidence  we  discover  no  valid  ground 
for  disturbing  the  valuation  fixed  by  the  Commission  upon  the 
property  of  the  plaintiff  as  an  entity  and  approved  by  the  trial 
court 

It  is  urged  that  the  trial  court  did  not  pass  upon  the  ques- 
tion of  value  as  an  original  question  of  fact,  but  merely  held 
that  the  Commission  had  committed  no  error  in  its  proceed- 
ings and  so  affirmed  the  award.  In  this  counsel  is  mistaken. 
The  first  finding  of  the  court  recites  that  the  Commission 
fixed  $525,000  as  the  compensation  to  be  paid  the  plaintiff 
for  its  waterworks  system.  The  second  finding  is  "that  the 
compensation  so  fixed  by  the  Commission  is  lawful"  This 
fiTiHiTig  is  short,  but  it  answers  the  legal  call.  In  finding 
that  the  compensation  fixed  by  the  Commission  was  lawful 
the  court  found  that  it  was  just  and  adequate,  else  it  could 
not  be  lawfuL 

The  statute,  sec.  1797m — 84,  however,  does  more  than 
merely  throw  the  burden  of  proof  upon  the  plaintiff.  Upon 
appeal  from  an  order  of  the  Commission  the  burden  rests 
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upon  him  to  establish  "to  the  full  satisfaction  of  the  court" 
that  the  compensation  fixed  is  unlawful  If  he  cannot  so  sat- 
isfy the  court  the  compensation  fixed  by  the  Commission 
stands.  Essentially  the  same  provisions  are  contained  in 
sec.  1797m — 70.  These  statutory  provisions  require  some- 
thing more  than  a  mere  preponderance  of  the  evidence  to 
overthrow  the  findings  of  the  Commission.  The  evidence  of 
error  must  be  "clear  and  satisfactory''  or  error  must  be  estab- 
lished "to  the  full  satisfaction  of  the  court,"  in  order  to  war- 
rant it  in  declaring  the  findings  unlawful  The  statutory 
words  used  are  so  simple  and  expressive  that  attempted  expla- 
nation thereof  would  serv^e  only  to  confuse. 

From  the  statement  of  facts  it  will  be  seen  that  bonds  se- 
cured by  a  trust  deed  upon  the  property  of  the  plaintiff  were, 
at  the  time  compensation  was  fixed,  outstanding  to  the  amoimt 
of  $424,000.  It  is  claimed  that  proper  service  upon  the 
bondholders  was  not  had  and  hence  the  Commission  and  the 
court  had  no  jurisdiction  of  them.  We  shall  not  inquire  into 
or  determine  whether  or  not  the  bondholders  were  properly 
served  by  the  statutory  publication,  since  they  are  not  neces- 
sary parties  to  this  proceeding.  It  appears  that  the  plaintiff 
has  the  right  to  call  in  the  bonds  at  any  time  by  paying  a 
premium  of  seven  and  one-half  per  cent.  It  further  appears 
that  the  compensation  fixed  by  the  Commission  is  more  than 
sufficient  to  pay  the  full  amount  of  the  bonds  including  the 
premium,  and  that  the  Commission  required  plaintiff  to  call 
in  and  cancel  the  bonds  and  turn  over  the  utility  free  from  all 
liens.  This  the  plaintiff  has  a  right  to  do  and  this  the  Com- 
mission can  require  to  be  done,  and  if  this  is  done  no  right  of 
any  bondholder  is  in  any  way  adversely  affected.  Each  bond- 
holder agreed  that  plaintiff  might  declare  the  bonds  due  at 
any  time  and  have  them  canceled  upon  paying  their  face  and 
premiimL  Since  the  order  of  the  Commission  operates  only 
upon  plaintiff  and  requires  it  to  do  no  more  than  it  has  a  per- 
fect contract  right  with  its  bondholders  to  do,  they  are  in  no 
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wise  concerned  in  the  proceeding.  Their  rights  are  fully 
protected  by  the  order  made,  and  no  rights  of  plaintiff  are  in- 
vaded by  it 

The  statute  does  not  contemplate  that  a  mere  equity  of  re- 
demption shall  be  valued  by  the  Commission  and  purchased 
by  the  city.  It  is  the  property  of  the  utility  that  is  bought 
Green  Bay  &  M.  C.  Co.  v.  KauJcauna  G.,  E.  L.  &  P.  Co.  157 
Wis.  412,  147  K  W.  701.  And  where  the  compensation 
awarded  is  sufficient  to  pay  up  all  existing  liens  and  they  are 
ripe  for  payment,  they  must  be  paid  by  the  utility  and  the 
property  turned  over  to  the  city  freed  from  any  and  all  out- 
standing claims. 

What  has  already  been  said  disposes  of  the  claim  that  the 
Commission  should  have  provided  that  plaintiff  receive  its 
money  without  calling  in  its  bonds.  When  it  accepted  an 
indeterminate  permit  it  agreed  to  sell  to  the  city  at  any  time 
the  latter  might  elect,  and  it  must  then  have  contemplated 
that  if  the  city  did  so  elect  before  the  bonds  matured  it  would 
have  to  call  them  in.  The  city  is  under  no  duty  to  assume 
plaintiff's  contract  obligations.  Green  Bay  &  M.  C.  Co.  v. 
Kauhauna  G.,  E.  L.  &  P.  Co.,  supra.  It  is  bound  to  pay 
only  the  just  value  of  the  utility.  The  fact  that  plaintiff  has 
entered  into  a  contract  whereby  it  will  cost  it  something  to 
deliver  the  utility  to  the  city  cannot  affect  the  reasonable 
value  of  the  utility.  The  city  is  not  concerned  with  the  terms 
of  settlement  between  the  utility  and  its  creditors  so  long  as  it 
receives  the  property  free  from  liens.  To  require  the  city  to 
pay  the  premium  would  be  to  require  it  to  pay  the  bonus 
plaintiff  agreed  to  pay  for  the  use  of  money.  Municipalities 
have  nothing  to  do  vnth  past  obligations  incurred  by  the  util- 
ity except  in  so  far  as  they  may  be  a  lien  upon  the  property 
bought  If  they  are,  the  utility  must  satisfy  them  out  of  the 
purchase  price  if  that  is  sufficient  to  do  so.  That  is  all  the 
Commission  required  in  this  case. 

The  city  levied  the  sum  of  $8,481.25  taxes  on  plaintiff's 


Digitized  by 


Google 


134         SUPEEME  COUKT  OF  WISCONSIN     [June 
Oshkosh  W.  W.  Co.  v.  Railroad  CommlBslon,  161  Wis.  122. 

property  for  the  year  1913  on  a  valuation  of  $500,000.  On 
October  4,  1914,  by  stipulation  between  the  parties,  it  took 
possession  of  the  plant  as  of  October  1,  1913.  It  is  claimed 
the  city  should  pay  the  taxes  for  the  year  1913.  Except  as 
provided  in  sec.  1040,  Stats.  1913,  all  personal  property  shall 
be  assessed  as  of  the  first  day  of  May  in  each  year.  Sec 
1033,  Stats.  1913.  This  property  does  not  fall  under  the 
exception.  By  sec.  51.43  (p.  846)  Stats.  1913,  it  is  deemed 
personal  property  for  the  purpose  of  taxation.  Sub.  8,  sec. 
1040,  provides  that  no  change  in  location  or  sale  of  any  per- 
sonal property  after  the  first  day  of  May  in  any  year  shall 
affect  the  assessment  in  such  year.  The  tax  was  a  debt  of 
the  plaintiff  incurred  before  the  award  was  made,  and  the 
Commission  properly  held  it  was  payable  by  plaintiff.  Oreen 
Bay  &  M.  C.  Co.  v.  Kaukauna  0.,  E.  L.  &  P.  Co.  157  Wis. 
412,  147  N.  W.  701 ;  Allen  v.  Greenwood,  147  Wis.  626,  133 
]Sr.  W.  1094;  Bogue  v.  Laughlin,  149  Wis.  271,  136  K  W. 
606.  The  statutory  provision  requiring  a  tax  on  personal 
property  to  be  paid  by  one  who  owns  it  May  1st,  though  a 
sale  is  made  thereafter,  works  no  inequity.  Up  to  the  time 
of  sale  he  has  the  property — after  that  the  purchase  price, 
presumably  equal  to  the  value  of  the  property. 

The  last  claim  made  is  that  the  order  of  the  Commission  is 
imreasonable  because  it  did  not  require  the  city  to  pay  or  pro- 
vide the  means  of  payment  before  it  took  possession  of  the 
plant.  This  objection,  imder  the  facts  shown,  has  now  no 
merit  It  appears  that  on  March  27,  1914,  and  within  the 
six  months  fixed  by  the  Commission  the  city  duly  tendered 
plaintiff  the  sum  of  $552,926.18,  being  the  amount  of  the 
award  of  $525,000  and  $11,821.53  agreed  upon  for  additions 
and  supplies,  with  interest  on  both  sums  from  October  1, 
1913,  at  six  per  cent.  It  also  appears  that  such  tender  has 
at  all  times  since  been  kept  good.  As  pointed  out  in  Janes 
V.  Bacine,  155  Wis.  1, 143  N.  W.  707,  the  provision  of  sec  3, 
art  XI,  Const,  that  a  city  acquiring  a  public  utility  shall 
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provide  for  the  collection  of  a  direct  annual  tax  to  pay  there- 
for, is  for  the  protection  of  the  utility.  When  it  appears,  as 
it  now  does,  that  the  city  has  the  money  on  hand  and  has 
made  lawful  tender  thereof  to  the  utility,  a  noncompliance 
with  the  provision  becomes  a  harmless  error. 
By  the  Court. — Judgment  aflSrmed. 


HuBEB,  Respondent,  vs.  Sebgeb  and  husband.  Appellants. 

May  &--June  i,  1915, 

Hushand  and  wife:  LiaHlity  of  wife  for  torts:  Bills  and  notes. 

A  married  woman  is  responsible  for  a  tort  committed  by  her  when 
not  under  coercion  by  her  husband,  and  may  give  a  valid  note 
in  settlement  of  an  action  brought  against  her  therefor. 

Appeai«  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:  Mabtin  L.  Lubck,  Circuit  Judge.    Affirmed. 
W.  J.  Kershaw,  for  the  appellants. 
James  D.  Shaw,  for  the  respondent 

WiNSLOw,  C.  J.  In  an  action  upon  a  promissory  note 
given  by  the  defendant  Mathilda  Seeger  and  her  husband 
jointly,  in  consideration  of  the  settlement  and  discontinuance 
of  a  slander  action  brought  by  plaintiff  against  her  and  then 
pending,  the  defendants  pleaded  duress  and  fraud,  but  the 
court  found  on  sufficient  evidence  that  neither  duress  nor 
fraud  existed  and  entered  judgment  for  the  plaintiff. 

A  married  woman  is  responsible  for  a  tort  committed  by 
her  when  not  under  coercion  by  her  husband  (Jones  v.  Mortr 
son,  137  Wis.  478,  119  N.  W.  179)  and  she  may  doubtless 
give  a  valid  note  in  settlement  of  an  action  brought  against 
her  therefor.     The  judgment  must  be  affirmed. 

By  the  Court. — ^It  is  so  ordered. 
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Sayles  and  others,  Respondents,  vs.  City  of  Habtfoed  and 
others.  Appellants. 

May  5— June  1, 1915, 

Municipal  corporations:  Public  improvements:  Sewers:  Special  assess- 
ments: Restraining  enforcem^ent:  Adoption  of  part  of  general 
charter:  Validity:  Limitation  of  actions:  Statutes  construed: 
Taxpayers'  action:  Protection  of  individual  rights  of  parties: 
Judgment  construed  and  restricted, 

1.  Special  assessments  for  public  improvements  cannot  be  levied  up- 

on private  property  unless  by  legislative  authority  and  unless 
the  prescribed  method  be  followed  in  all  substantial  particulars. 

2.  A  city  incorporated  by  special  act  may  adopt  substantially  the 

whole  of  the  general  charter  plan  relating  to  sewers  (subch.  XX, 
ch.  40a,  Stats.),  but  has  no  power  to  adopt  less. 

3.  Sec.  926—15,  Stats.,— providing  that  in  cities  of  the  third  and 

fourth  classes  where  the  whole  or  any  part  of  the  cost  of  a  sewer 
is  to  be  paid  by  special  assessments,  certain  proceedings  shall  be 
had, — does  not  contain  a  grant  of  power,  but  is  a  mere  regula- 
tion of  the  exercise  of  power  where  it  already  exists. 

4.  Sec.  926a,  Stats., — ^providing  that  no  assumed  adoption  of  the 

whole  or  any  part  of  the  general  charter  law  shall  be  called  In 
question  or  held  invalid  except  in  an  action  or  proceeding 
brought  directly  for  that  purpose  within  three  months  after  such 
assumed  adoption, — relates  to  defects  in  the  exercise  of  power, 
but  does  not  apply  where,  as  in  this  case,  there  is  an  absolute 
want  of  power. 

5.  A  general  taxpayers'  action  to  enforce  the  right  and  duty  of  a 

city  to  refuse  to  pay  public  money  upon  an  illegal  contract  for 
improvements  may  be  maintained  even  though  some  of  the 
plaintiffs  have,  by  their  conduct  or  laches,  estopped  themselves 
from  asking  relief  as  to  their  private  rights. 

6.  If  no  estoppel  is  shown,  the  court  may  in  such  action  deal  with 

and  protect  also  the  individual  rights  of  the  parties  to  the  rec- 
ord; but  it  should  not  restrain  enforcement  of  special  assess- 
ments against  property  of  persons  not  before  the  court,  and  a 
judgment  in  general  terms  affecting  such  assessments  may  be 
construed  and  restricted  so  as  Pot  to  apply  to  private  property 
other  than  that  of  the  parties. 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  Martin  L.  Lueck,  Circuit  Judge.  Modified 
and  affirmed. 
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Taxpayers'  action  to  test  a  contract  for  constructing  a 
sewer  in  the  city  of  Hartford,  Wisconsin. 

The  issues  are  indicated  by  the  following  trial  determina- 
tion: 

January  16,  1912,  the  common  council  of  the  city  of  Hart- 
ford, Wisconsin,  passed  an  ordinance,  in  form,  adopting  sees. 
925—208  to  925—222,  inclusive,  and  sees.  925—230  to 
925 — 232,  inclusive,  Statutes  of  Wisconsin. 

April  3,  1912,  said  council  divided  said  city  into  two  sewer 
districts. 

February  6,  1912,  said  council,  by  resolution,  made  its 
members  a  committee  on  sewerage  with  the  powers  of  a  board 
of  public  works- 
February  6,  1912,  said  council  provided,  by  resolution,  for 
publishing  a  notice  of  a  plan  for  constructing  a  sewerage  sys- 
tem for  said  city,  prepared  as  per  resolution  of  June  6,  1911, 
and  open  to  inspection  at  the  office  of  the  city  clerk;  inter- 
ested persons  to  have  thirty  days  after  the  first  publication  to 
examine  such  plans  and  file  objections,  and  coimcil  to  hear 
such  objections  March  11,  1912,  at  7:30  o'clock,  at  the  coun- 
cil chamber. 

Neither  the  suggested  plan  nor  any  other  was  adopted  by 
such  committee  nor  any  one  authorized  to  perform  the  duties 
of  a  board  of  public  works. 

Xo  report  was  made  by  such  committee  of  the  sewers  advis- 
able to  be  constructed  during  the  ensuing  year  nor  as  to  con- 
structing any  particular  sewer. 

October  25, 1912,  said  council,  by  ordinance  adopted  under 
suspension  of  the  rules,  provided  for  construction,  under  the 
supervision  of  said  committee,  of  some  portions  of  the  par- 
ticular sewer.  Subsequent  to  such  action  a  call  was  made 
for  sealed  proposals  to  furnish  the  material  and  construct 
such  portions  of  the  sewer. 

Mulholland,  Kuehn  &  Co.  and  A.  0,  Schreiter  put  in  bids, 
that  of  the  former  being  the  lowest  and  they  being  responsible 
bidders  and  competent  to  do  the  work  involved.     The  council. 
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acting  in  good  f  aith^  awarded  the  contract  to  the  last  named 
bidder. 

A  contract  was  made,  in  form,  accordingly,  but  there  was 
no  city  attorney  nor  comptroller  to  act  in  the  matter. 

The  agreement  provided  for  payments  to  be  made  to  con- 
tractors in  assessment  certificates  so  far  as  there  were  such 
available  therefor;  but  no  assessments  had  theretofore  been 
made  to  provide  a. basis  for  such  certificates. 

February  27,  1913,  such  committee  gave  notice  that  it 
would  make  assessments  against  lots  abutting  on  the  streets 
where  the  sewer  was  to  be  put  in  and  that  objections  thereto 
would  be  heard  by  such  committee  at  a  time  and  place  speci- 
fied. Pursuant  thereto  such  committee  met  to  hear  objec- 
tions but  none  were  made  and  the  committee  adjourned  with- 
out action. 

March  18,  1913,  at  a  meeting  of  the  common  council  said 
committee  reported  the  facts  as  aforesaid. 

The  assessments  by  such  committee,  claimed  to  have  been 
adopted  by  said  council  March  18,  1913,  were  according  to 
the  frontage  of  each  lot  or  part  of  lot  or  parcel  of  land  abut- 
ting on  the  street  regardless  of  whether  there  was  any  sewer 
construction  in  front  thereof  or  not.  There  was  100  feet  of 
the  street  in  front  of  property  in  which  plaintiffs  were  inter- 
ested in  which  there  was  no  sewer  construction,  nevertheless 
said  council  proposed  to  issue  sewer  improvement  certificates 
in  respect  thereto. 

In  June,  1913,  the  contractor  threatened  to  begin  execut- 
ing his  contract  in  front  of  plaintiffs'  property,  and  unless 
prevented  from  so  doing  he  would  have  proceeded  and  certifi- 
cates would  have  been  issued  purporting  to  be  a  charge  against 
such  property. 

On  such  facts  the  court  concluded  that  the  general  charter 
scheme  in  its  entirety,  was  not  adopted  by  the  city  and,  there- 
fore, no  part  was  validly  adopted;  leaving  the  city  without 
power  to  build  a  sewer  at  the  expense  of  abutting  property. 

Judgment  was  therefore  rendered  restraining  the  contractor 
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from  constructing  any  part  of  the  particular  sewer,  enjoining 
payment  for  any  work  in  that  respect,  and  issuance  of  im- 
provement certificates  for  any  such  work  or  coercing  prop- 
erty owners  to  pay  taxes  purporting  to  be  evidenced  by  such 
certificates,  and  for  costs. 

John  C.  Russell,  attorney,  and  Ernst  Mertan,  of  counsel, 
for  the  appellants. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Sawyer  &  Sawyer. 

Marshall,  J.     It  is  conceded  that  authority  must  be. 
found  in  the  written  law  for  the  proceedings  which  the  trial 
court  held  to  be  invalid  else  the  judgment  must  be  affirmed, 
imless  it  is  otherwise  by  principles  of  estoppeL 

Public  improvements  cannot  be  legally  made  especially 
burdensome  upon  private  property,  in  the  absence  of  legisla- 
tive authorization  and  the  prescribed  method  being  followed 
in  all  substantial  particulars.  Evidently  the  common  coun- 
cil of  appellant  citj'  supposed  authority  was  conferred  to  do 
the  acts  complained  of  by  adoption  of  the  general  charter 
scheme  for  constructing  sewers.  The  trial  court  decided,  as 
the  fact  is,  that  the  city  ordinance  in  respect  to  the  matter 
only  covered  eighteen  sections  of  the  general  city  charter  plan 
whereas  there  are  thirty-eight  of  such  sections;  that  the  adop- 
tion proceedings  came  far  short  of  an  attempt  to  incorporate 
aU  of  such  plan  into  the  written  law  of  the  city,  and  hence 
were  void.  Counsel  for  appellants  make  a  very  ingenious 
argument  to  show  that  error  was  thus  committed,  but  the 
question  is  really  not  open  to  discussion. 

The  ordinance  discloses,  clearly,  that  there  was  no  attempt 
to  adopt  the  whole  of  the  general  charter  plan;  that  very  ma- 
terial parts  thereof  were  omitted.  The  city  had  power  to 
adopt  substantially  the  whole,  but  none  to  adopt  less.  So 
ruled  in  State  ex  rel.  Boycott  v.  Mayor,  etc.  107  Wis.  654,  84 
X.  W.  242,  and  several  subsequent  cases. 

The  decision  below  was  grounded  wholly  upon  the  infirm- 


Digitized  by 


Google     — 


140         SUPKEME  COUKT  OF  WISCONSIN.     [Junb 
Sayles  v.  Hartford,  161  Wis.  136. 

ity  mentioned  and  want  of  authority  otherwise  to  levy  special 
assessments  for  sewer  construction.  We  are  unable  to  find 
that  there  was  such  authority.  Our  attention  is  called  to 
sec.  926 — 15,  Stats.,  providing  that  in  cities  of  the  third  and 
fourth  class  where  the  whole  or  any  part  of  the  cost  of  a 
sewer  is  to  be  paid  by  special  assessments,  certain  proceedings 
shall  be  had.  That  does  not  contain  a  grant  of  power,  but  is 
a  mere  regulation  of  the  exercise  of  power  where  it  exists. 

Several  other  sections  of  the  statutes  are  referred  to,  but 
they  all  refer  to  methods  subsidiary  to  and  in  furtherance  of 
power  where  that  exists  by  some  written  law. 

It  is  suggested  that  sec.  926a  places  a  limitation  of  three 
months  after  adoption  proceedings  on  the  right  to  judicial  in- 
terference to  challenge  their  validity,  and  limits  the  remedy 
to  direct  proceedings.  If  that  term  applies  to  this  case  it  is 
fatal  to  respondenta  It  does  not  apply.  It  relates  to  de- 
fects in  the  exercise  of  power.  The  diflSculty  here  is  absolute 
want  of  power. 

It  is  suggested  that  some  of  the  plaintiffs  have  used  some 
part  of  the  sewerage  system  and  thereby,  in  connection  with 
delay  with  knowledge  of  the  facts,  estopped  themselves  from 
maintaining  this  action.  The  primary  difficulty  vrith  that 
is,  this  is  a  general  taxpayers'  'action  to  enforce  the  right  and 
duty  of  the  corporation  to  refuse  to  pay  public  money, upon 
an  illegal  contract  Though  a  person  were  precluded  by 
some  such  conduct  as  that  referred  to  from  use  of  a  judicial 
remedy  to  prevent  his  property  from  being  burdened  by  a 
special  assessment,  the  court  might  still  recognize  him  as 
competent  to  invoke  judicial  power  to  prevent  illegal  use  of 
the  public  funds.  McQowan  v.  Paul,  141  Wis.  388,  123  N. 
W.  253.  A  city  cannot  be  estopped  by  laches  of  individual 
taxpayers,  neither  can  all  taxpayers  of  a  city  be  estopped  by 
the  conduct  of  some  of  them.  This  action  was  to  vindicate 
the  right  of  the  city  as  an  entity  and  that  of  taxpayers  in  gen- 
eral. An  individual  taxpayer  might  take  such  a  course  as  to 
be  unworthy  of  recognition  as  standing  for  the  municipality 
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or  for  all  taxpayers;  but  there  was  no  conclusive  showing  of 
that  sort  in  this  case. 

Serious  complaint  is  made  because  the  judgment  was  ex- 
tended so  as  to  nullify  certificates,  if  any  existed,  issued 
against  respondents'  abutting  property  and  that  of  others  not 
appearing  and  complaining.  That  concerns  mere  individual 
rights.  However,  we  see  no  reason  why  the  court  could  not 
properly  deal  with  such  rights  as  to  the  parties  of  record,  not- 
withstanding the  primary  right  involved  is,  as  to  them,  as  be- 
fore indicated. 

We  are  unable  to  see  any  clear  case  of  estoppel  from  asking 
relief  as  to  their  private  rights.  They  protested  against  the 
particular  sewer  being  constructed  at  public  expense,  or 
partly  that  and  partly  at  the  expense  of  abutting  property. 
As  soon  as  it  appeared  that  such  protest  would  not  be  hon- 
ored this  action  was  commenced.  Substantially  no  work  had 
theretofore  been  done  and  none  was  done  thereafter  except 
what  was  necessary  to  restore  the  street  Respondents  have 
occupied  an  adversary  status  from  the  first  as  to  such  particu- 
lar sewer. 

It  may  be  that  the  judgment  went  too  far  in  nullifying 
special  assessments  as  to  persons  not  actually  before  the  court 
and  complaining.  They  may  have  been  willing  to  have  their 
property  burdened  for  the  purposes  of  the  sewer.  Respond- 
ents answer  that  by  saying  that,  no  such  certificates  were  is- 
sued and  the  judgment  was  not  intended  to  prevent  payment 
for  work  actually  done  nor  interfere  to  prevent  abutting  own- 
ers from  submitting  to  special  assessment  if  they  saw  fit 
With  that  concession  it  seems  that  the  judgment  should  be  so 
construed  and  restrained  as  not  to  go  further  than  the  proper 
scope  of  a  taxpayers'  action  and  to  restrain  enforcement  of 
special  assessments  against  the  property  of  the  persons  before 
the  court  and  complaining. 

By  the  Court. — The  judgment  appealed  from  is  construed 
and  restricted  as  stated  in  the  opinion,  and  as  so  construed 
and  restricted  it  is  affirmed. 
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Bbust  and  another^  Appellants^  vs.  Lamosbuz  and  others, 
Kespondents. 

May  S—^une  1, 1915. 

Mechanici*  Hem:  Architects:  Continuity  of  service:  Time  for  ftting 
claim:  Mortgages:  Priority. 

Architects  were  employed  in  1908  to  furnish  plans  for  a  dwelling, 
superintend  the  construction,  and  issue  certificates  for  work 
performed  thereon.  The  building  was  practiccdly  completed  so 
that  the  owner  moved  into  it  in  September,  1910.  In  1912  the 
architects  made  a  charge  of  $11.80  for  a  drawing,  and  in  June, 
1913,  a  charge  of  $9.90  for  inspection  of  the  heating  plant,  which 
had  been  in  use  since  1910,  but  had  never  been  settled  for  nor 
formally  approved.  After  said  Inspection  a  certificate  for  a  cer- 
tain amount  was  issued  to  the  heating  contractor,  but  no  final 
certificate  of  approval  of  the  heating  plant  was  ever  issued. 
Held^  that  the  continuity  of  the  service  of  the  architects  had 
been  interrupted,  that  the  owner  had  obviously  accepted  the 
building  before  June,  1913,  and  that  any  service  rendered  by 
the  architects  after  such  acceptance  was  not  within  the  original 
contract  of  employment  They  were  therefore  not  entitled  to  a 
lien  for  services  under  that  contract  upon  a  claim  not  filed  until 
October,  1913, — especially  since  the  owner  had  In  October,  1910, 
and  again  in  August,  1913,  mortgaged  the  premises  to  other  per- 
sons. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Mabtin  L.  Lueck,  Circuit  Judga     Affirmed. 

This  is  an  action  to  foreclose  a  mechanic's  lien  upon  the 
interest  in  real  estate  of  the  defendant  D.  P.  Lamoreux  and 
wife.  The  defendants  Fitch  and  Zander  have  mortgages 
upon  this  property. 

In  1908  the  plaintiffs  were  employed  as  architects  by  the 
defendant  D.  P.  Lamoreux  to  furnish  plans  and  superintend 
the  construction  of  and  issue  certificates  for  work  performed 
in  and  about  the  construction  of  a  dwelling  house  to  be 
erected  upon  the  property  of  the  defendant.  This  contract 
was  a  verbal  one  and  entered  into  about  the  1st  day  of  July, 
1908.     The  plaintiffs  performed  continuous  services  on  this 
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building  during  1908,  1909,  and  1910.  Mr.  Lamoreux 
moved  into  the  house  in  the  month  of  September,  1910,  al- 
though work  was  still  being  done  thereon.  The  work  was 
nearly  finished  soon  after  this.  The  accounts  of  the  plaint- 
iffs contain  items  for  services  in  the  year  1911  amounting  to 
$62,  in  1912  amounting  to  $11.80,  and  in  1913  amounting  to 
$9.90.  The  $11.80  charged  in  1912  is  claimed  to  be  a 
charge  for  a  drawing  and  the  $9.90  in  1913  is  charged  for  an 
inspection  of  the  heating  plant  which  had  been  in  the  house 
since  1910  but  had  never  been  settled  for  nor  formally  ap- 
proved^  nor  had  the  plaintiffs  issued  a  final  certificate  of  ap- 
proval therefor.  After  making  this  inspection  in  June,  1913, 
a  certificate  was  issued  for  $200  to  the  heating  company  on 
July  25,  19lS,  leaving  a  balance  due  the  heating  company  of 
$90.  The  plaintiffs  claim  a  balance  due  them,  under  their 
contract  of  employment  with  Lamoreux,  of  $2,427.48.  On 
the  10th  day  of  October,  1913,  the  plaintiffs  filed  a  claim  for 
lien  for  this  amount,  this  being  within  six  months  of  the  date 
of  their  inspection  of  the  heating  plant  in  June,  1913. 

On  the  26th  day  of  October,  1910,  the  defendants  Lam- 
oreux mortgaged  the  premises  to  defendant  Lawrence  Fitch 
to  secure  the  payment  of  the  sum  of  $15,000,  and  the  mort- 
gage was  duly  recorded  on  the  1st  day  of  November,  1910. 
About  the  9th  day  of  August,  1913,  the  defendants  Lamoreux 
mortgaged  the  premises  to  the  defendant  Zander,  giving  a 
second  mortgage  to  secure  the  payment  of  $10,000,  and  this 
mortgage  was  duly  recorded  on  the  12th  day  of  August,  1913* 

The  circuit  court  found  that  the  services  for  1908,  1909, 
and  1910  were  continuous  and  constituted  transactions  under 
plaintiffs'  contract  of  employment  with  Lamoreux;  that  the 
services  rendered  subsequent  to  these  times  were  not  rendered 
under  nor  a  part  of  the  services  required  by  this  contract,  and 
held  that  they  were  rendered  subsequent  thereto.  The  court 
thereupon  awarded  judgment  allowing  the  plaintiffs  a  claim 
for  lien  for  the  $9.90  charge  of  1913  and  awarded  recovery 
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by  a  personal  judgment  for  the  balance  due  under  the  origi- 
nal contract  of  employment  against  the  defendants  Lamoreux. 
The  mortgagees  were  allowed  prior  liens  upon  the  premises 
to  this  lien  of  the  plaintiffs.  From  such  judgment  this  ap- 
peal is  taken. 

William  Kaumheimer,  for  the  appellants,  cited  Huichins 
V.  BautcK  123  Wis.  394,  101  N.  W.  671;  sec.  3314,  Stats.; 
Vilas  V.  McDonough  Mfg.  Co.  91  Wis.  607,  611,  66  N.  W. 
488 ;  Fowler  v.  Bailley,  14  Wis.  125 ;  Chapman  v.  Wadleigh, 
33  Wis.  267;  Brown  v.  Edward  P.  Allis  Co.  98  Wis.  120, 
126,  73  N.  W.  656 ;  Taylor  v.  Ball  L.  &  Z.  Co.  131  Wis.  348, 
357,  358,  111  N.  W.  490. 

For  the  respondent  Fitch  there  was  a  brief  by  Bloodgood, 
Kemper  &  Bloodgood,  attorneys,  and  Emmet  Horan,  Jr.,  of 
counsel,  and  oral  argument  by  Mr.  Horan. 

SiEBECKEB,  J.  The  appellants  assail  the  court's  findings 
of  fact,  which  are  to  the  effect  that  the  plaintiffs'  claim  for 
services  of  1913  was  not  for  part  performance  of  the  original 
agreement  with  Lamoreux  of  1908  and  that  the  services  em- 
braced in  this  claim  were  rendered  after  the  1908  contract 
had  been  specifically  and  completely  performed.  The  terms 
of  the  original  contract  were  to  the  effect  that  the  defendant 
Lamoreux  employed  the  plaintiffs  as  architects  to  furnish 
plans  and  specifications  for  the  construction  of  a  residence 
for  him  at  the  city  of  Beaver  Dam ;  that  they  were  to  super- 
intend its  construction,  issue  certificates  for  work  performed 
and  material  furnished  in  the  progress  of  construction,  and  to 
issue  final  certificates  of  approval  of  the  work.  It  appears  that 
the  plaintiffs  commenced  performing  these  services  in  1908 
and  that  the  building  was  practically  completed  in  1910. 
Mr.  Lamoreux  took  possession  of  the  premises  in  September, 
1910,  and  continuously  resided  there  imtil  the  time  when  the 
plaintiffs  claim  to  have  rendered  their  last  item  of  service  in- 
cluded in  their  claim  for  a  lien  under  their  original  contract 
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with  Lamoreux.  This  service  consisted  of  an  inspection  of 
the  heating  plant  and  the  issuing  of  a  certificate  for  a  partial 
payment  thereof.  It  also  appears  that  no  final  certificate  of 
approval  of  the  heating  plant  has  ever  been  issued.  The  con- 
troversy between  the  parties  centers  about  this  item  of  service 
which  the  plaintiffs  claim  was  rendered  as  a  final  perform- 
ance of  their  contract.  The  omission  of  plaintiffs  to  issue 
their  final  certificate  of  approval  for  the  heating  apparatus  is 
in  accord  with  the  claim  that  Mr.  Lamoreux' s  acts  and  con- 
duct in  respect  thereto  were  an  acceptance  thereof.  The  facts 
and  circumstances  disclosed  that  Lamoreux  used  the  heating 
plant  in  the  building  after  September,  1910,  throughout  the 
years  1911, 1912,  and  up  to  the  month  of  June,  1913.  This 
operated  to  modify  the  terms  of  plaintiffs'  contract  requiring 
their  certificate  of  its  approval  It  necessarily  follows  that 
plaintiffs'  services  in  June,  1913,  were  not  a  part  perform- 
ance of  their  original  engagement  with  Lamoreux,  but  rested 
upon  a  separate  and  independent  obligation.  The  fact  that 
rights  of  third  parties,  the  mortgagees,  have  intervened  em- 
phasizes these  considerations  and  requires  that  the  want  of 
continuity  of  the  services  under  the  original  contract  be  given 
its  legal  effect.  It  is  also  apparent  from  the  evidence  that  the 
plaintiffs  did  not  continue  in  the  performance  of  their  con- 
tract throughout  the  year  1912.  The  evidence  is  too  vague 
and  speculative  to  warrant  the  conclusion  that  the  plaintiffs 
were  engaged  in  performing  services  actually  required  to 
carry  out  their  agreement  The  trial  court  evidently  con- 
cluded that  the  building  was  in  fact  completed  in  1911  as  con- 
templated by  the  contractors,  Lamoreux,  and  the  plaintiffs. 
We  are  of  the  opinion  that  this  conclusion  is  justified  by  the 
record.  In  the  light  of  this  state  of  the  case  the  court  cor- 
rectly held,  as  a  matter  of  law,  that  continuity  of  services  by 
plaintiffs  under  their  contract  was  interrupted,  and  that  the 
services  rendered  by  plaintiffs  in  1912  and  1913  were  not 
within  the  original  contract  of  plaintiffs'  employment,  and 
Vol.  161  —  10 
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properly  denied  the  plaintiffs'  claim  for  a  lien  as  demanded 
in  their  complaint  It  is  obvious  that  Lamoreux  accepted 
the  building  before  June,  1913,  and  that  whatever  service 
plaintiffs  performed  for  him  sifter  such  acceptance  was  not 
within  the  contract  relied  on  in  this  action.  There  is  no  ob- 
jection to  that  part  of  the  judgment  allowing  plaintiffs  a  lien 
for  the  $9.90  as  indicated  in  the  judgment 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


McCaetnet,  Executrix,  Respondent,  vs.  Boyd,  imp.,  Ap- 
pellant 

May  5-^une  i,  1915. 

Partnership:  Fraud  of  surviving  partner:  Action  for  accounting:  But* 
ficiency  of  complaint:  Laches:  Misjoinder  of  causes  of  action. 

!•  In  an  action  by  a  widow,  as  executrix,  against  a  sunriYing  partner 
of  her  deceased  husband  for  an  accounting  and  for  cancellation 
of  certain  conveyances,  a  complaint  alleging  that  defendant  wil- 
fully concealed  partnership  property  from  plaintiff;  that  he 
falsely  claimed  that  deceased  owed  the  firm  $500;  that  by  means 
of  a  false  and  incomplete  list  of  partnership  property  he  pro- 
cured an  undervaluation  thereof  by  the  appraisers;  and  that  by 
false  representations  he  had  induced  plaintiff  and  the  guardian 
of  her  minor  child  to  join  in  selling  the  partnership  assets,  os- 
tensibly to  a  third  person  but  in  fact  to  defendant  himself,  is 
held  to  state  a  cause  of  action  based  on  fraud. 

2.  Delay  in  bringing  such  action  for  a  year  after  plaintiff  was  ap- 
pointed executrix  and  discovered  the  fraud  was  not  per  se  laches, 
especially  in  the  absence  of  any  showing  that  defendant  was  in- 
jured thereby. 

8.  A  partnership  accounting  being  the  main  purpose  of  the  action, 
the  prayer  for  the  ancillary  remedy  of  cancellation  of  the  con- 
veyances made  by  the  plaintiff  individually  did  not  show  a  mis- 
Joinder  of  causes  of  action. 

Appeal  from  an  order  of  the  circuit  court  for  Price  county : 
G.  N.  EisjORD,  Circuit  Judge.     Affirmed. 
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Action  by  plaintiff  as  executrix  of  the  estate  of  her  de- 
ceased husband  for  a  cancellation  of  certain  conveyances  and 
for  a  partnership  accounting.  The  complaint  alleges  that 
about  the  year  1897  her  husband  and  the  defendant  Hugh 
Boyd  entered  into  a  partnership  agreement  to  conduct  a  sum- 
mer resort  business,  each  to  contribute  equally  and  share 
equally;  that  such  partnership  continued  till  the  death  of 
plaintiff's  husband,  July  26,  1908,  during  which  time  it  had 
acquired  valuable  real  estate  and  personal  property.  From 
July  26,  1908,  to  March,  1910,  the  defendant  Boyd  contin- 
ued to  conduct  the  business.  About  that  time,  by  reason  of 
his  having  knowingly  and  wilfully  concealed  from  her  and 
the  guardian  of  her  minor  son  the  existence  of  valuable  part- 
nership property,  and  falsely  claiming  that  her  husband's  es- 
tate owed  the  partnership  $500,  and  by  fraudulently  procur- 
ing an  undervaluation  of  the  partnership  property  from  the 
appraisers  chosen  to  appraise  it,  by  presenting  to  them  a  false 
and  incomplete  list  of  partnership  property,  and  by  falsely 
representing  that  it  was  advisable  to  make  a  sale  of  all  part- 
nership assets  to  one  Grieves  at  a  low  price,  when  in  fact 
Grieves  was  only  a  dummy  and  the  sale  was  made  to  Boyd 
himself,  he  induced  her  and  the  guardian  of  her  minor  son  to 
join  in  conveyances  of  the  partnership  property.  It  is  fur- 
ther aUeged  that  she  was  appointed  executrix  August  3, 1912, 
and  that  upon  learning  of  the  deceit  practiced  upon  her  she 
promptly  notified  the  defendant  that  she  would  not  abide  by 
the  conveyances  either  individually  or  as  executrix.  This 
action  was  begun  October  15,  1913,  and  prays  that  the  con- 
veyances to  Grieves,  who  had  immediately  quitclaimed  his 
interest  in  the  property  conveyed  to  him  to  Boyd,  and 
Grieves's  conveyance  to  Boyd  as  well  as  the  settlement  made 
by  plaintiff  with  the  defendant  Boyd  be  set  aside  and  that 
Boyd  be  required  to  account  to  plaintiff  as  executrix  of  the 
estate  of  her  deceased  husband. 

The  defendant  Boyd  demurred  to  the  complaint  and  urges 
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as  grounds  for  demurrer  (1)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
(2)  that  two  causes  of  action  are  improperly  joined.  From 
an  order  overruling  the  demurrer  he  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  K,  ParJcinson,  and  for  the  respondent  on  that  of  Fisher, 
Hanna  &  Cashin,  attorneys,  and  Holland  &  Lovett,  of  coun- 
seL 

ViNJE,  J.  The  objection  to  the  complaint  on  the  ground 
that  it  fails  to  state  facts  constituting  fraud  on  the  part  of 
the  defendant  Boyd  is  not  tenable.  The  allegations  that  he 
concealed  partnership  property  from  the  plaintiff  and  from 
the  guardian  of  her  minor  son;  that  he  falsely  claimed  the 
estate  of  her  deceased  husband  owed  the  partnership  $500 ; 
that  by  means  of  a  false  and  incomplete  list  of  partnership 
property  he  procured  an  undervaluation  thereof  by  the  ap- 
praisers ;  and  that  Grieves  was  a  purchaser  when  in  fact  he 
was  not,  are  allegations  of  facts  showing  fraud  and  are  suffi- 
cient.    Laun  V.  Eipp,  155  Wis.  347,  145  K  W.  183. 

It  is  urged  that  the  complaint  shows  such  laches  upon  its 
face  that  the  court  ought  not  to  give  the  desired  relief.  The 
action  was  begun  October  15,  1913.  On  August  3,  1912, 
plaintiff  was  appointed  executrix.  The  complaint  alleges 
that  upon  learning  of  the  fraud  of  the  defendant  Boyd  she 
promptly  notified  him  that  she  would  not  abide  by  the  con- 
veyances either  individually  or  as  executrix.  From  this  it 
follows  that  she  did  not  discover  the  fraud  until  after  or 
about  the  time  she  was  appointed  executrix.  A  delay  of  a 
year  in  bringing  an  action  of  this  kind  is  not  per  se  laches, 
especially  in  the  absence  of  any  facts  showing  that  the  de- 
fendant had  suffered  thereby. 

Two  causes  of  action  were  not  improperly  joined.  The 
complaint  seeks  an  accounting  between  plaintiff  as  executrix 
of  her  husband's  estate  and  the  defendant  Boyd.     That  is  the 
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main  cause  of  action.  The  fact  that,  in  order  to  have  such 
accoimtiiig  and  to  enable  the  court  to  award  to  each  what  he 
is  justly  entitled  to,  it  becomes  necessary  to  cancel  agreements 
made  by  plaintiff  as  an  individual,  is  merely  giving  a  remedy 
ancillary  to  the  main  cause  of  action.  Where  there  is  but 
one  primary  right  sought  to  be  enforced  there  is  only  one 
cause  of  action  though  there  may  be  many  ancillary  remedies 
asked  and  awarded.  Simon  v.  Weaver,  143  Wis.  330,  127 
N.  W.  950,  and  cases  cited ;  Carthew  v.  PlattevUle,  157  Wis. 
322, 147  N.  W.  375.  The  demurrer  was  properly  overruled.. 
By  the  Court. — Order  affirmed. 


Shaffer,  Respondent,  vs.  Peavey,  imp..  Appellant. 

May  5— June  1,  1915. 

BiTl€  and  notes:  Holder  in  due  course:  Novation, 

A  corporation  which  received  certain  promissory  notes  from  the 
payee,  before  maturity,  in  the  regular  course  of  business,  as  col- 
lateral security  for  an  existing  debt  of  the  payee,  and  in  consid- 
eration thereof  agreed  to  give  further  time  for  the  payment  of 
the  debt,  having  no  notice  of  an  oral  agreement  of  novation  by 
which  the  payee  had  released  the  maker  and  accepted  another 
person  as  liable  on  the  notes,  was  a  holder  in  due  course,  and  so 
also  was  a  subsequent  purchaser  of  the  notes  from  the  corpora- 
tion for  value  and  before  maturity;  and  the  right  of  the  latter  to 
recover  on  the  notes  was  not  affected  by  the  novation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  G.  N.  Risjosd,  Circuit  Judge.     Affirmed. 

Action  upon  three  negotiable  promissory  notes  dated  Oc-^ 
tober  23,  1907,  given  to  the  Dakota  Town  Lot  Company  in 
part  payment  for  the  town  site  of  the  village  of  Carlyle,  South 
Dakota,  which  was  then  purchased  by  the  defendants  Peavey 
and  Ward  of  said  company.  These  notes,  with  others  of  the 
series  amounting  in  all  to  $4,300,  were  secured  by  mortgage 
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upon  the  real  estate.  As  lots  in  the  town  site  were  sold  the 
mortgage  was  released  from  the  parcel  sold.  In  March, 
1908,  the  defendant  and  appellant,  Peavey,  sold  his  interest 
in  the  town  site  to  one  Kenderdine  and  deeded  the  property 
to  Kenderdine  and  defendant  Ward,  who  continued  the  busi- 
ness. The  deed  contained  an  agreement  that  Kenderdine  as- 
sumed and  agreed  to  pay  the  mortgage  indebtedness.  There 
was  evidence  that  the  Town  Lot  Company  assented  to  the  ar- 
rangement, orally  agreed  to  accept  the  liability  of  Kenderdine 
for  the  liability  of  Peavey,  and  released  Peavey  from  liability. 
The  Dakota  Town  Lot  Company  was  very  closely  related  in 
a  business  way  with  the  Minnesota,  Dakota  &  Pacific  Rail- 
way Company,  which  was  building  a  railroad.  The  Town 
Lot  Company  owned  undivided  interests  with  the  railway 
company  in  certain  town  sites  on  the  line,  and  in  the  course  of 
selling  lots  received  moneys  belonging  to  the  railway  com- 
pany. The  railway  company  also  advanced  from  time  to 
time  certain  sums  in  payment  for  right  of  way  through  pub- 
lic lands,  properly  chargeable  to  the  Town  Lot  Company,  and 
from  these  transactions  there  resulted  a  considerable  indebt- 
edness from  the  Town  Lot  Company  to  the  railway  company, 
which  on  January  14, 1908,  amounted  to  more  than  $11,000. 
On  that  day  the  Town  Lot  Company  indorsed  the  notes  in 
blank,  guaranteed  them,  and  delivered  them  to  the  railway 
company  as  collateral  security  for  said  existing  indebtedness 
and  for  indebtedness  thereafter  to  be  contracted,  it  being 
agreed  that  said  existing  indebtedness  (then  represented  by  a 
demand  note)  should  be  carried  along  and  payment  should 
not  be  called  for  until  such  time  as  the  town-lot  business  and 
the  right-of-way  settlements  reached  a  point  where  it  would 
be  possible  for  the  Town  Lot  Company  to  pay.  On  Febru- 
ary 23,  1909,  the  railway  company  sold  and  delivered  the 
notes  without  further  indorsement  to  the  plaintiff,  who  paid 
$3,093.10  for  notes  the  principal  of  which  aggregated  $3,500, 
and  upon  which  some  interest  had  accrued.     Neither  of  the 
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notes  had  matured  at  the  time  of  the  transfers.  The  trial 
ooart  held  that  the  plaintiff  was  a  holder  in  due  course  and 
directed  a  verdict  for  the  plaintiff  for  the  amount  due^ 
Judgment  being  entered  upon  the  verdict,  the  defendant 
Peavey  appeals. 

For  the  appellant  there  was  a  brief  by  Lamoreux  &  Cate,. 
attorneys,  and  Vmhreit,  Mahon  &  Jenner,  of  counsel,  and 
oral  argument  by  A.  C.  Umbreit. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
John  Walsh. 

WiNSLOW,  C.  J.  The  verdict  was  rightly  directed.  The 
only  question  in  the  case  was  whether  the  plaintiff  was  a 
holder  in  due  course.  If  he  was,  the  agreement  of  novation 
does  not  affect  his  rights  to  recover.  That  he  was  such  holder 
there  can  be  no  doubt  The  railway  company  received  the 
notes  in  the  regular  course  of  buSiness  before  due  as  collateral 
security  upon  an  existing  indebtedness  and  in  consideration 
thereof  agreed  to  give  further  time  to  pay  such  debt.  This 
made  the  company  a  bona  fide  holder  in  due  course  unless  it 
had  notice  that  there  was  a  defect  in  the  title.  Bowman  v. 
Van  Kuren,  29  Wis.  209.  There  is  no  evidence  tending  to 
show  that  the  companj'  had  actual  notice  of  the  novation 
agreement  or  of  any  facts  which  would  be  sufficient  to  con- 
stitute constructive  notice.  It  is  equally  clear  that  the  plaint- 
iff is  a  holder  in  due  course. 

There  are  no  other  questions  to  be  considered. 

By  the  Court, — ^Judgment  affirmed. 
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Boutin,  Appellant,  vs.  Andbeas  and  another.  Respondents. 

May  5—^une  i,  1915. 

Dismissal  and  nonsuit:  Right  to  dismiss  or  discontinue:  Discretion  of 
court:  Counterclaim:  Judgment. 

L  The  trial  caurt  may  refuse  to  permit  plaintiff  to  dismiss  or  dis- 
continue the  action,  even  though  such  dismissal  or  discontinu- 
ance would  not  interfere  with  defendants'  right  to  the  trial  of 
the  issue  on  a  counterclaim.  * 

2.  There  is  no  practical  difference  between  a  voluntary  dismissal  and 

a  discontinuance  so  far  as  plaintiff's  right  to  bring  another  ac- 
tion Is  concerned. 

3.  Where  there  Is  a  real  controversy  and  issue  has  been  duly  joined, 

plaintiff  may  be  compelled  to  proceed  or  take  a  dismissal  which 
will  preclude  another  action  for  the  same  cause. 

4.  Defendants  having  alleged  that  it  was  agreed  that  performance 

of  a  second  contract  upon  which  they  based  their  counterclaim 
should  extinguish  the  plaintiff's  claim  for  damages  under  the 
contract  sued  on,  failure  to  oroduce  evidence  in  support  of  such 
allegation  did  not  preclude  defendants  from  proving  their  coun- 
terclaim and  not  only  recovering  the  amount  due  thereon  but 
putting  at  rest  plaintiff's  adverse  claim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  G.  N.  Risjord,  Circuit  Judge.     Affirmed. 

Axjtion  to  recover  for  breach  of  contract 

Plaintiff  claimed  defendants  breached  their  warranty  re- 
specting a  heating  plant  installed  in  his  residence. 

They  alleged  acceptance  of  the  work  and  counterclaimed 
for  $163  on  a  completed  contract  for  furnishing  and  install- 
ing new  boilers  and  connections  in  place  of  existing  ones, 
same  to  be  accepted  in  full  satisfaction  for  any  claim  he  had 
for  damages  in  respect  to  the  subject  mentioned  in  the  com- 
plaint. He  replied,  admitting  the  contract  to  install  new 
boilers  and  material,  but  denied  that  performance  of  such 
contract  was  to  extinguish  his  claim  for  damages.  He  ad- 
mitted performance  of  the  secondary  contract,  but  denied  that 
the  agreed  price  therefor  amounted  to  the  sum  claimed  by 
defendants. 
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After  the  case  was  duly  called  for  trial  and  before  the  jury 
was  impaneled  plaintiff  asked  leave  to  dismiss  his  complaint, 
at  the  same  time  consenting  to  permit  defendants  to  enter  a 
judgment, of  nonsuit  Plaintiff  did  not  offer  evidence.  De- 
fendants offered  evidence  to  support  their  claims.  The  court 
directed  a  verdict  in  their  favor  for  the  amount  they  claimed, 
and  judgment  was  rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Hanitch  &  Hartley,  and  for  the  respondents  on  that  of  E.  0. 
AlvorcL 

Mabshaix,  J.  Did  the  court  err  in  refusing  to  permit 
plaintiff  to  discontinue  ? 

Appellant's  counsel  support  the  affirmative  of  the  question 
stated  upon  the  theory  that  a  plaintiff,  before  submission  of 
his  case,  has  an  absolute  right  to  dismiss  without  prejudice  to 
trial  of  the  issue  on  the  counterclaim  in  case  of  there  being 
ona  The  law  is  otherwise  as  declared  in  State  ex  rel.  Milr 
wavkee  v.  Ludwig,  106  Wis.  226,  82  N.  W.  158 ;  Anderson 
V.  EorlicVs  M.  M.  Co.  137  Wis.  569,  119  N.  W.  342.  Ear- 
lier cases,  such  as  McLeod  v.  Bertschy,  33  Wis.  176,  to  the  ef- 
fect that  a  plaintiff,  as  to  his  own  claim  has  an  undoubted  right 
to  discontinue,  are  modified  by  the  later  ones  holding  that  the 
court  may,  in  its  discretion,  refuse  a  request  therefor,  as  in  this 
case. 

It  must  be  kept  in  mind  that  while  the  term  "dismissal" 
was  used  in  this  case,  instead  of  discontinuance,  it  was  a  vol- 
untary dismissal  which  was  sought,  a  mere  discontinuance, 
leaving  the  plaintiff  free  to  again  resort  to  a  judicial  remedy 
for  the  same  redress  as  before.  There  is  no  practical  differ- 
ence between  a  voluntary  dismissal  and  discontinuance.  So, 
though  in  State  ex  rel.  Milwaukee  v.  Ludivig  and  Ariderson 
V.  HorlicTcs  M.  M.  Co.  the  proceeding  dealt  with  was  called 
a  discontinuance,  it  was  identical  with  a  voluntary  dismissal 
as  regards  the  after  status  of  the  parties. 
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The  trial  oourt  had  ample  reason  in  this  case  for  refusing 
to  permit  appellant,  after  having  brought  respondents  into 
<50urt  to  withdraw  his  claim  and  preserve  competency  to  vex 
them  again  and  take  up  the  time  of  the  court  by  commencing 
another  action.  If  parties  have  a  real  controversy  which 
must  be  settled  by  judicial  interference  and  an  issue  is  once 
duly  made  up  in  respect  to  the  matter,  the  plaintiff  should  not 
be  allowed  to  trifle  with  judicial  administrative  facilities  by 
discontinuing  without  cause.  The  court  may  well  exercise 
its  authority  to  compel  him  to  proceed  or  take  a  dismissal 
which  will  terminate  the  matter  so  far  as  cognizable  by  courts. 

It  is  said  the  claim  that  the  secondary  contract  was  in  set- 
tlement of  appellant's  claim  upon  the  first  contract  was  not  a 
proper  subject  for  litigation  in  this  action  because  not 
pleaded.  We  perceive  no  merit  in  that  Respondents  dis- 
tinctly alleged  it  was  agreed  that  performance  of  the  second- 
ary contract  should  extinguish  the  claim  for  damages.  The 
failure  to  produce  evidence  of  such  claim  by  no  means  pre- 
cluded them  from  proving  the  whole  subject  of  the  counter- 
claim and,  not  only  recovering  the  amount  due  thereon,  but 
putting  at  rest  the  adverse  claim. 

Lastly,  it  is  suggested  that  the  court  erred  in  directing  a 
verdict  in  respondents'  favor  because  the  evidence  did  not  es- 
tablish their  claim  as  to  the  amount  due.  The  contrary  seems 
plain.  One  of  the  defendants  testified  that  the  amount  of 
material  furnished  under  the  contract  was  $468.44 ;  that  the 
time  to  be  charged  for  was  391  hours;  that  plaintiff  was  to 
pay  all  freight  and  cartage  bills,  and  that  the  balance  due  was 
$163.94.  In  the  absence  of  evidence  to  the  contrary  there 
was  nothing  to  do  but  find  for  the  defendants  as  was  dona 

By  the  Court — The  judgment  is  affirmed. 
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Mabcus,  Appellant,  vs.  Town  of  Mbdfobd,  Respondent 

May  5— June  1, 1915. 

Highways:  Duty  of  town:  Injury  to  pedestrian  on  side  path:  Alienee 
of  railing  at  embankment:  Bidewalks:  Evidence:  EarmJess  error, 

t  Towns  are  not  required  to  keep  country  roads  in  suitable  condi- 
tion for  travel  for  their  whole  width,  nor  are  they  required  to 
build  sidewalks  thereon. 

1  A  cut  having  been  made  through  a  hill  and  the  traveled  track  of 
the  highway  being  through  such  cut,  one  who,  while  walking  at 
night  on  a  footpath  which  went  over  the  hill  within  the  limits 
of  the  highway,  was  injured  by  falling  down  the  embankment 
to  the  road  below,  cannot  recover  from  the  town  for  such  Injury. 

8.  The  traveled  track  through  the  cut  being  reasonably  safe,  suf- 
ficient, and  suitable  for  travelers  on  foot  or  by  vehicle,  and  the 
footpath  being  obviously  outside  of  the  traveled  track,  the  town 
was  not  bound  to  maintain  a  guard  or  railing  along  the  Uyp  of 
the  embankment  to  protect  persons  using  such  path. 

4.  The  exclusion  of  evidence  as  to  the  action  of  the  town  board  upon 
a  petition  for  the  laying  of  a  sidewalk  along  said  highway  was 
not  prejudicial  error,  it  appearing  that  the  town  did  not  lay  the 
sidewalk  and  that  it  did  not  extend  to  the  place  in  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Taylor 
county:  G.  N.  Risjobd,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  traveling  on  a  public  highway 
in  the  town  of  Med  ford. 

On  the  evening  of  August  16, 1911,  the  plaintiff  stepped  or 
fell  off  from  an  embankment  made  by  a  cut  through  a  hill  on 
one  of  defendant's  highways.  The  highway  runs  east  and 
west  On  the  southerly  side  of  the  highway  and  near  the 
place  where  plaintiff  was  injured  is  a  dwelling  house  occu- 
pied by  a  Mrs.  Glassow.  This  house  is  situated  on  the  ele- 
vation through  which  the  cut  has  been  made.  A  road  fence 
extends  along  the  northerly  line  of  the  Glassow  place  and  the 
southerly  boundary  of  the  highway.  The  distance  from  this 
fence  to  the  edge  of  the  cut  varies  from  ten  feet  six  inches  to 
eleven  feet  six  inches.     There  was  a  path  in  the  center  of  this 
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space  between  the  road  fence  and  the  edge  of  the  cut  which 
was  somewhat  used  by  pedestrians.  There  was  on  this  road 
a  sidewalk  extending  from  the  eastern  limits  of  the  city  of 
Medford  to  a  point  a  short  distance  from  the  Glassow  prop- 
erty. Another  sidewalk,  beginning  at  a  point  some  distance 
east  of  the  Glassow  property,  extended  out  to  the  cemetery. 
The  evidence  tends  to  show  that  younger  people  in  traveling 
this  highway  used  the  path  outside  of  the  traveled  track  of 
the  road  in  front  of  the  Glassow  residence  instead  of  the  road 
through  the  cut,  but  that  pedestrians  generally  used  the  trav- 
eled track  until  they  reached  the  sidewalk  on  the  east  of  the 
Glassow  premises.  In  wet  weather  travelers  at  times  used 
this  side  path  in  front  of  the  Glassow  dwelling  because  of  the 
muddy  condition  of  the  traveled  track.  It  appears  that  there 
were  no  barriers  or  guards  along  the  bank  of  the  excavation 
to  warn  and  to  prevent  persons  from  falling  into  the  cut. 

On  the  night  in  question  the  plaintiff  had  been  at  the  Glas- 
sow home  and,  hurriedly  returning  therefrom  after  dark, 
she  miscalculated  the  distance  from  the  Glassow  road  fence  to 
the  path  and  fell  over  the  embankment  onto  the  road  below. 
The  plaintiff  sustained  injuries  and  was  confined  to  the  house 
for  a  time. 

She  alleges  in  her  complaint  that  the  town  was  negligent  in 
failing  to  maintain  a  guard  or  barrier  along  this  embankment 
at  the  cut  to  make  the  highway  reasonably  safe  for  travel  and 
that  it  had  negligently  permitted  the  traveled  portions  thereof 
to  be  in  an  insufiicient  and  defective  condition  and  out  of  re- 
pair. It  appears  that  the  plaintiff  was  familiar  with  the 
conditions  of  this  path.  The  traveled  track  of  the  highway 
was  in  good  condition  for  public  travel. 

A  petition  to  the  town  board  for  a  sidewalk  was  offered  in 
evidence,  but  the  town  records  disclosed  nothing  further  re- 
garding the  action  of  the  board  in  respect  thereto.  Plaintiff 
offered  to  prove  that  the  petition  had  been  acted  upon  by  the 
town  board  and  that  the  sidewalk  had  been  built     There  was 
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no  evidence  to  show  that  the  town  undertook  to  maintain  and 
keep  the  same  in  repair.  The  court  did  not  receive  the  of- 
fered evidence. 

Defendant  moved  for  a  direction  of  a  verdict  on  the  gi'ounds 
that  the  place  where  the  plaintiff  sustained  her  injuries  was 
eutside  of  the  traveled  portion  of  the  highway,  which  it  is  al- 
leged was  in  a  reasonably  safe  condition  for  public  travel,  and 
that  the  plaintiflPs  want  of  ordinary  care  proximately  caused 
her  injuries.  The  court  granted  this  motion  and  directed  the 
jury  to  return  a  verdict  in  favor  of  the  defendant  town. 
Judgment  was  entered  dismissing  the  action  and  allowing  the 
<lefendant  its  costs  and  disbursements.  From  such  judgment 
this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  John  B.  Eagarty, 
attorney,  and  John  K.  Parish,  of  counsel,  and  oral  argument 
by  Mr.  Parish. 

For  the  respondent  there  was  a  brief  by  TT.  H.  Stafford 
and  T.  J.  Connor,  attorneys,  and  Herman  Leicht,  of  counsel, 
.and  oral  argument  by  Mr.  Connor. 

SiEBECKEB,  J.  It  is  contended  that  the  court  erred  in  re- 
jecting the  evidence  offered  by  the  plaintiff  respecting  the  ac- 
tion of  the  town  board  on  the  petition  for  laying  a  sidewalk 
•on  this  highway  from  the  limits  of  the  city  of  Medford  to  a 
point  near  the  westerly  end  of  the  cut  in  the  road  as  hereto- 
fore described.  This  ruling  was  not  prejudicial  to  the  plaint- 
iff. It  appears  that  the  town  did  not  lay  this  sidewalk.  It 
also  appears  that  the  sidewalk  did  not  extend  to  the  Glassow 
land,  but  terminated  to  the  west  of  the  cut  and  the  Glassow 
place.  This  renders  the  evidence  as  to  the  action  of  the  board 
concerning  this  petition  of  sli^t  materiality,  if  any,  on  the 
issues  raised  in  the  case. 

"Towns  are  not  required  to  keep  such  roads  in  suitable  con- 
dition for  travel  for  their  whole  width,  nor  are  they  required 
to  build  sidewalks  thereon.  .  .  .  The  town  has  performed  its 
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duty  if  it  properly  grades  and  prepares  a  part  of  the  liighway 
of  reasonable  width,  and  keeps  the  same  in  a  suitable  condi- 
tion for  the  use  of  passengers  either  on  foot  or  in  a  convey- 
ance." Hammacher  v.  New  Berlin,  124  Wis.  249,  102  N. 
W.  489. 

The  plaintiffs  contention  that  the  part  of  this  road  be- 
tween the  Glassow  road  fence  on  the  southerly  margin  there- 
of and  the  edge  of  the  embankment  of  the  cut,  which  was  used 
by  some  pedestrians  in  traveling  this  road,  constituted  a  part 
of  the  traveled  track  of  this  road,  is  not  sustained  in  the  light 
of  the  facts  of  the  case.  It  is  shown  that  the  town  provided 
a  reasonably  safe  and  properly  graded  traveled  track  through 
the  cut  and  that  it  was  reasonably  suflBcient  and  suitable  for 
travelers  on  foot  or  by  vehicle.  It  also  appears  that  the  ac- 
tual travel  on  the  road  along  the  path  over  the  embankment, 
before  the  Glassow  premises,  by  foot  pedestrians  was  ob- 
viously outside  of  the  traveled  track  and  that  this  was  mani- 
fest to  travelers  using  this  road.  Under  such  conditions  and 
circumstances  the  town  was  not  required  to  place  a  guard  or 
railing  on  the  embankment  along  the  cut  in  the  road  to  pro- 
tect persons  using  the  side  path.  It  is  clear  that  plaintiff  has- 
no  cause  of  action  against  the  town.  The  photographs  were^ 
properly  admitted  in  evidence.  The  court  committed  na 
error  in  awarding  the  judgment  appealed  from. 

By  the  Court. — The  judgment  appealed  from  is  affirmed* 


Kelly,  Respondent,  vs.  Kneelanb-McLueg  Lumbeb  Com* 
PANY,  Appellant. 

May  6-Wune  i,  1915. 

Master  and  servant:  Injury  while  loading  logs:  Unsafe  place:  Contrilh 
utory  negligence:  Evidence:  Excessive  damages. 

1.  In  an  action  for  injuries  to  an  employee  caused  by  the  roUing  of 
logs  which  he  was  assisting  in  loading  upon  a  car,  the  evidence^ 
showing  that  other  and  safer  loading  devices  might  have  been 
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used.  Is  held  to  sustain  a  finding  by  the  jury  that  the  employer 
failed  to  furnish  plaintiff  a  place  of  employment  which  was  as 
free  from  danger  as  the  nature  of  the  employment  reasonably 
permitted. 

2.  The  evidence  in  such  case  is  held  also  to  sustain  a  finding  by  the 
Jury  that  plaintiff  was  not  guilty  of  contributory  negligence. 

8.  An  award  of  $6,500  for  serious  and  permanent  injuries  to  a  man 
twenty-two  years  old  and  earning  at  the  time  $55  per  month, 
having  been  sustained  by  the  trial  court,  is  held  not  so  large 
that  this  court  should  disturb  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
H»uiity :  G.  N.  Risjoed,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  personal  injury.  The  complaint  is 
based  upon  failure  to  furnish  a  safe  working  place.  The 
plaintiflF  was  employed  as  a  common  laborer  assisting  in  load- 
ing logs  on  cars/  and  in  the  performance  of  his  duties  it  be- 
-came  necessary  for  him  to  be  upon  a  certain  car  then  being 
loaded  for  the  purpose  of  adjusting  the  logs  being  hoisted  in 
bunches  upon  said  car  by  means  of  a  mechanical  device  known 
ras  a  steam  jammer  or  loader.  It  is  alleged  in  the  complaint 
that  the  defendant  negligently  and  carelessly  failed  to  pro- 
vide plaintiff  with  either  safe  employment  or  a  safe  place  of 
employment,  and  failed  to  promulgate  rules  for  the  safety 
and  protection  of  plaintiff  and  other  employees  engaged,  and 
failed  to  warn  plaintiff  of  the  dangers,  and  failed  to  furnish 
proper  appliances  used  in  hoisting  logs,  in  consequence  of 
which  plaintiff  was  seriously  injured. 

The  defendant  answered  admitting  its  corporate  existence 
and  that  the  plaintiff  was  injured  while  in  its  employ  on 
May  15,  1913,  and  denied  all  other  allegations  of  the  com- 
plaint, and  alleged  that  the  plaintiff  contributed  to  said  in- 
jury by  his  own  negligence,  and  that  the  injury  was  not  oc- 
casioned by  the  negligence  of  the  defendant  The  jury  re- 
turned the  follovnng  verdict: 

"(1)  Did  the  defendant  fail  to  furnish  plaintiff  a  place  of 
employment  which  was  as  free  from  danger  as  the  nature  of 
the  employment  reasonably  permitted  ?    A.  Yes. 
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"(2)  If  you  answer  the  first  question  ^Tes/  then  was  such 
faihire  the  proximate  cause  of  plaintiff's  injuries  ?     A.  Yes. 

**(3)  Was  plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  to  produce  his  injuries  ?     A.  No. 

"(4)  At  what  sum  do  you  assess  plaintiff's  damages! 
A.  $6,500.'^ 

Judgment  was  entered  in  favor  of  the  plaintiff  upon  the 
verdict,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Barry  &  Barry,  and 
oral  argument  by  J,  8.  Barry. 

W.  K.  Parkinson,  for  the  respondent, 

Kerwin,  J.  The  chief  contention  of  the  appellant  is  that 
the  court  erred  in  denying  defendant's  motions  for  nonsuit 
and  directed  verdict  It  is  insisted  that  no  negligence  was 
shown  on  the  part  of  the  defendant  and  that  the  evidence 
showed  contributory  negligence  on  the  part  of  plaintiff. 

1.  The  first  question  presented  is  whether  the  evidence  was 
sufficient  to  support  the  finding  of  the  jury  to  the  effect  that 
the  defendant  failed  to  furnish  the  plaintiff  a  place  of  em- 
ployment as  free  from  danger  as  the  nature  of  the  employ- 
ment reasonably  permitted.  The  provisions  of  the  statute 
applicable  are  as  follows : 

Sec  2394 — 48,  Stats.  1911,  requires  every  employer, 
among  other  things,  to  furnish  a  place  of  employment  "which 
shall  be  safe  for  employees." 

Sub.  1,  sec  2394 — i9,  provides  that  no  employer  "shall  re- 
quire, permit  or  suffer  any  employee  to  go  or  be  in  any  em- 
ployment or  place  of  employment  which  is  not  safe." 
.  Sub.  (11),  sec.  2394 — 4:1,  Stats.  1911,  provides  that  "The 
term  'safe'  and  'safety*  as  applied  to  an  employment  or  a 
place  of  employment  shall  mean  such  freedom  from  danger 
to  the  life,  health  or  safety  of  employees  ...  as  the  nature 
of  the  employment  will  reasonably  permit." 

Sub.  (1),  sec.  2394 — 41,  provides:  "The  phrase  'place  of 
employment'  shall  mean  and  include  every  place,  .  .  .  where 
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either  temporarily  op  permanently  any  industry,  trade  or 
business  is  carried  on.  .  .  /' 

This  court  in  several  cases  has  construed  the  foregoing 
statutes.  Bosholt  v.  Worden-Allen  Co.  155  Wis.  168, 144  N. 
W.  650 ;  Sparrow  v.  Menasha  P.  Co.  154  Wis.  459, 143  N.  W. 
317 ;  Murphy  v.  Interlake  P.  &  P.  Co.  156  Wis.  9, 145  X.  W. 
193 ;  Kendzewski  v.  Wmisau  8.  F.  Co.  156  Wis.  452,  146  K 
W.  516 ;  Sadowski  v.  Thomas  F.  Co.  157  Wis.  443, 146  N.  W. 
770. 

The  plaintiff  received  the  injury  complained  of  while  in 
the  employ  of  the  defendant  and  engaged  as  toploader  in 
loading  logs  upon  a  car.  It  was  his  duty  under  the  employ- 
ment to  be  upon  the  car  and  unhitch  or  release  the  chains 
when  the  bunch  of  logs  was  hoisted  onto  the  car  by  the  loader. 
At  the  time  of  the  accident,  when  the  bunch  of  logs  rested 
upon  the  load  they  spread  so  the  bunching  chains  were  taut 
The  plaintiff,  in  order  to  get  slack  in  the  chains,  rolled  up 
one  of  the  logs  in  the  bunch  and  got  the  chains  Tinhooked. 
Just  after  getting  the  chains  free  the  logs  started  to  roll, 
plaintiff  jumped  from  the  load,  one  of  the  logs  rolled  off  the 
car,  struck  him,  and  caused  the  injury.  About  ten  or  twelve 
logs  from  eight  to  nine  inches  in  diameter  were  hoisted  onto 
the  car  in  a  bunch  and  held  together  by  bunching  chains. 

There  is  ample  evidence  that  the  appliances  used  by  de- 
fendant in  loading  the  logs  were  not  as  safe  as  the  nature  of 
the  employment  would  permit  The  evidence  shows  that  the 
place  could  have  been  rendered  safe  by  the  use  of  "trip  bunch- 
ing chains,^^  which  would  not  have  required  plaintiff  to  be  in 
a  place  of  danger,  or  by  the  use  of  a  portable  platform  sus- 
pended between  the  booms,  and  in  other  ways.  So  it  is  dear 
from  the  evidence  produced  that  the  jury  were  well  war- 
ranted in  finding  that  the  place  of  employment  was  not  as 
free  from  danger  as  the  nature  of  the  employment  ^reasonably 
permitted. 

2.  It  is  contended  that  the  finding  of  the  jury  that  the 
Vol.  161  —  11 
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plaintiflf  was  not  guilty  of  contributory  negligence  is  not  sup- 
ported by  the  evidence.  Claim  is  made  by  appellant  that 
plaintiff  should  have  stood  upon  the  opposite  side  of  the  bunch 
from  the  side  where  he  stood  when,  injured.  There  is  an 
abundance  of  evidence  that  the  place  where  he  stood  when  he 
unhitched  the  chains,  just  before  the  injury,  was  the  place 
usually  and  ordinarily  occupied  by  toploaders  and  no  more 
dangerous  than  the  other  side  of  the  bunch  of  logs.  Plaintiff 
had  not  been  instructed  to  do  the  work  in  any  other  way  than 
he  had  done  it  He  had  a  right  to  believe,  under  the  evi- 
dence, that  a  position  on  the  opposite  side  of  the  bunch  would 
have  been  as  dangerous,  or  more  so,  than  the  position  he  occu- 
pied at  the  time  of  the  injury. 

The  appellant  alao  complains  of  error  in  refusal  to  give 
certain  requested  instructions  on  negligence  and  contributory 
negligence.  There  was  no  error,  certainly  no  prejudicial 
error,  imder  this  head. 

3.  It  is  further  contended  that  the  damages  are  excessive. 
The  court  below  refused  to  disturb  the  verdict  on  the  question 
of  damages,  and  we  are  not  able  to  say  that  it  was  wrong  in 
so  holding.  True  the  damages  are  quite  large,  but  the  in- 
jury was  very  serious  and  permanent.  The  plaintiff  had 
three  operations  and  suffered  much  pain.  He  was  twenty- 
two  years  of  age  and  earning  $55  per  month  at  the  time  of  the 
injury.  At  the  time  he  was  injured  he  weighed  180  pounds 
and  at  the  time  of  trial  below  weighed  142  pounds  and  was 
unable  to  work. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  is  aflBrmed. 
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GrLKBT  &  Akson  CoMPAinr,  Bespondent^  vs.  Doouttlb,  Ap- 
pellant 

May  6-^une  i,  1915. 

Taxation:  Action  to  $et  cuide  taxes:  Parties:  Riffhts  of  liotder  of  tax 
certificate:  Illegal  taxes:  Compromise:  Redemption  from  tax  sale, 

1.  In  an  action  to  eet  aside  taxes  for  which  land  has  been  sold  the 

holder  of  the  tax  certificate  is  a  proper  party,  but  the  county  is 
the  real  party  in  interest 

2.  In  an  action  directly  attacking  the  validity  of  a  tax  certificate,  or 

where  a  substantial  part  of  the  relief  sought  is  the  cancellation 
of  a  tax  certificate,  the  certificate  holder  is  a  necessary  party. 

3.  Although  holders  of  tax  certificates  have  certain  rights  of  which 

they  cannot  be  deprived  without  their  day  in  court,  they  are  not 
particularly  favored  in  the  law,  a  purchaser  at  a  tax  sale  not 
being  a  purchaser  in  good  faith  for  value. 

4.  Where,  after  action  brought  to  set  aside  as  illegal  taxes  for  which 

land  has  been  sold,  a  compromise  is  made  with  plaintiff  by  the 
county  officers  pursuant  to  sec.  1210of,  Stats.,  payment  by  plaint- 
iff of  the  amount  thereby  agreed  upon  constitutes  a  redemption 
from  the  tax  sale  and  is  binding  upon  the  holder  of  the  tax  cer- 
tificate, although  he  was  not  a  party  to  the  action  and  did  not 
participate  in  the  settlement 

AppBAii  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  A.  H.  Eeid,  Circuit  Judga     Affirmed. 

This  was  an  action  of  ejectment  involving  the  title  to  seven 
descriptions  of  land  in  Oneida  county.  The  defendant  an- 
swered alleging  ownership  and  right  of  possession  under  a 
tax  deed  recorded  more  than  three  years  prior  to  the  com- 
mencement of  the  action  and  setting  up  the  bar  of  the  three- 
year  statute  of  limitations.  The  complaint  was  amended  so 
as  to  set  up  a  cause  of  action  to  quiet  title  in  the  grantee  of 
the  plaintiff.  The  facts  found  material  to  a  consideration  of 
the  questions  raised  on  this  appeal  were  as  follows:  (1)  That 
on  May  20, 1908,  the  plaintiff  was  the  ovmer  of  the  lands  de- 
scribed in  the  complaint,  and  that  on  February  23,  1909,  it 
conveyed  the  same  to  one  C.  P.  Crosby  by  a  deed  containing 
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full  covenants  of  warranty;  (2). that  the  lands  were  subject 
to  taxation  in  the  year  1904  and  were  taxed  by  the  proper 
authorities ;  that  such  taxes  were  not  paid  and  the  lands  were 
returned  delinquent  in  March,  1905,  and  were  advertised  for 
sale  at  the  annual  tax  sale  held  on  May  16,  1905,  and  that  the 
taxes  were  not  paid  or  redeemed  before  sale;  (3)  that  the 
county  treasurer  commenced  the  tax  sale  at  9  o'clock  in  the 
morning  of  May  16th,  and  each  of  the  parcels  of  land  was 
sold  for  the  delinquent  taxes  against  the  same  to  L.  A.  Doo- 
little  before  10  o'clock  a.  nL  of  the  same  day;  that  the  pay- 
ment of  the  amounts  for  which  the  lands  were  sold  was  not 
made  within  twenty-four  hours  of  said  sale,  nor  within  a  week 
thereafter,  but  subsequently  such  payment  was  made  and  tax 
certificates  in  due  form  were  issued  and  delivered  by  the 
county  treasurer  to  said  L.  A.  Doolittle;  (4)  that  on  May  16, 
1905,  the  plaintiff  brought  an  action  in  equity  to  set  aside 
the  1904  tax  levied  on  said  lands,  and  in  its  complaint  al- 
leged that  the  said  taxes  were  illegal  on  grounds  going  to  the 
validity  of  the  assessment  and  affecting  the  groundwork  of 
the  tax,  and  that  in  said  action  it  made  the  county  of  Oneida 
and  the  treasurer  and  clerk  of  said  county  parties  defendant ; 
that  the  original  summons  and  complaint  and  notice  of  the 
pendency  of  the  action  were  filed  at  10  o'clock  a.  nL  of  said 
day,  and  thereafter  and  before  noon  of  said  day  and  while  the 
tax  sale  was  proceeding  and  while  said  L.  A.  Doolittle  was 
present  in  the  county  treasurer's  office  the  sheriff  duly  served 
upon  each  of  said  defendants  the  summons  and  complaint  in 
said  action,  and  that  said  Doolittle  at  said  time  examined  the 
summons  and  complaint  and  was  fully  advised  of  the  service 
thereof;  (5)  that  the  defendants  answered,  and  thereafter  the 
county  clerk,  county  treasurer,  and  district  attorney  of  said 
county,  pursuant  to  sec.  1210gr^  Stats.,  entered  into  a  written 
stipulation  to  compromise  with  the  plaintiff  in  said  action, 
and  by  such  stipulation  admitted  the  truth  of  the  allegations 
of  the  complaint,  and  agreed  to  receive  in  lieu  of  the  whole 
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taxes  levied  upon  said  lands  the  sum  then  and  there  agreed 
upon,  and  it  was  stipulated  that  upon  payment  of  said  sum 
into  court  judgment  should  be  entered  canceling  and  annul- 
ling said  taxes  of  1904  upon  said  lands  and  tax  certificates 
issued  thereon  based  upon  said  taxes ;  that  such  payment  was 
made  by  the  plaintiff  and  judgment  was  accordingly  entered 
by  the  court  on  January  11,  1906,  and  that  a  duly  certified 
copy  of  such  judgment  was  forthwith  served  upon  and  filed 
with  the  county  clerk  of  said  county;  (6)  that  through  a 
clerical  error  the  county  clerk  failed  to  correctly  enter  in  the 
tax-sale  records  in  his  oflSce  the  effect  of  such  judgment,  in 
that  he  failed  to  note  that  the  tax  and  tax  certificates  on  the 
land  involved  in  this  action  were  canceled  by  said  judgment ; 
that  as  to  all  other  land  involved  in  said  action  such  notation 
was  duly  made,  and  the  county  treasurer  on  February  14, 
1906,  remitted  to  said  Doolittle  the  amount  of  all  other  tax 
certificates  held  by  him  which  were  canceled  by  said  judg- 
ment, together  with  interest  thereon  at  seven  per  cent,  per 
annum ;  that  said  tax  certificates  on  the  lands  herein  involved 
were  afterwards  assigned  to  the  defendant,  and  on  May  21, 
1908,  a  tax  deed  in  due  form  was  duly  issued  and  delivered 
by  the  county  clerk  of  Oneida  county,  purporting  to  convey 
the  lands  herein  involved,  based  upon  the  tax  sale  of  1905, 
which  tax  deed  was  duly  recorded  May  23,  1908 ;  that  said 
lands  have  ever  since  been  vacant  and  unoccupied,  and  that 
this  action  was  not  begun  until  August  27,  1912. 

As  conclusions  of  law  the  court  found  (1)  that  the  nonpay- 
ment by  L.  A.  Doolittle  to  the  county  treasurer  of  said  county 
for  the  tax  certificates  of  1905  issued  upon  the  lands  herein 
involved,  which  continued  for  more  than  twenty-four  hours 
after  the  tax  sale  of  said  year,  forfeited  his  right  to  demand 
delivery  of  said  tax  certificates,  and  from  the  expiration  of 
said  twenty-four  hours  until  said  certificates  were  finally  paid 
for  and  delivered  to  said  Doolittle  he  had  no  interest  in  said 
certificates ;  that  he  was  therefore  a  purchaser  of  said  certifi- 


Digitized  by 


Google 


166         SUPREME  COURT  OF  WISCONSIN.     [June 
Gilkey  &  Anson  Co.  v.  Doolittle,  161  Wis.  163. 

cates  subsequent  to  the  commencement  of  the  action  to  set 
aside  said  tax,  with  full  notice  both  actual  and  constructive 
thereof,  and  that  he  and  his  assignees  were  therefore  fully 
bound  by  the  terms  of  the  judgment  rendered  in  the  former 
action;  (2)  that  the  tax  deed  under  which  defendant  claims 
title  was  issued  and  delivered  without  authority  and  contrary 
to  the  judgment  and  decree  of  the  court;  (3)  that  plaintiff 
was  entitled  to  judgment  canceling  and  annulling  the  tax 
deed  and  for  its  costs  and  disbursements.  From  this  judg- 
ment defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
L.  A.  Doolittle. 

For  the  respondent  there  was  a  brief  by  Curtis,  Van  Doren 
(&  Curtis,  and  oral  argument  by  R.  N.  Van  Doren. 

Barnes,  J.  The  certificate  holder  might  very  properly 
have  been  made  a  party  to  the  action  brought  to  set  aside  the 
taxes  on  which  the  defendant's  tax  deed  is  based.  Siegel  v. 
Outagamie  Co.  26  Wis.  70,  72. 

Under  some  circumstances  the  certificate  holder  is  a  neces- 
sary party,  particularly  where  the  attack  is  made  on  the 
validity  of  the  certificate  rather  than  on  the  tax  on  which  it 
was  based,  or  where  a  substantial  part  of  the  relief  sought 
consists  in  securing  a  cancellation  of  the  tax  certificate. 
Wathim  v.  Milwaulcee,  52  Wis.  98,  102,  8  N.  W.  823 ;  Crites 
V.  Fond  du  Lac  Co.  67  Wis.  236,  30  N.  W.  214;  Pier  v. 
Oneida  Co.  124  Wis.  398,  102  N.  W.  912. 

The  former  action  was  not  brought  primarily  to  challenge 
the  tax  certificates,  but  to  test  the  validity  of  a  tax.  The  re- 
sult, of  course,  would  affect  the  certificates,  but  this  was  only 
an  incident  of  the  action.  The  county  was  the  real  party  in 
interest  therein.     Pier  v.  Oneida  Co.,  supra. 

While  the  cases  recognize  that  certificate  holders  have  cer- 
tain rights  of  which  they  cannot  be  deprived  without  their 
day  in  court,  they  are  not  particularly  favored  in  the  law. 
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A  buyer  at  a  tax  sale  is  not  a  purchaser  in  good  faith  for 
valua  Oould  v.  Sullivan,  84  Wis.  659,  668,  54  N.  W.  1013 ; 
Brown  v.  Cohn,  95  Wis.  90,  69  N.  W.  71.  And  the  pur- 
chaser of  a  tax  certificate  pendente  lite  is  boTind  by  a  judg- 
ment setting  aside  the  tax  on  which  the  certificate  was  based, 
although  no  notice  of  lis  pendens  was  filed.  Brovm  v.  Cohn, 
supra;  Hixon  v.  Oneida  Co.  82  Wis.  515,  530,  62  N.  W.  445 ; 
T.  B.  Scott  L.  Co.  V.  Oneida  Co.  72  Wis.  158, 160,  39  N.  W. 
343. 

It  is  elementary  that  a  tax  certificate  is  void  where  it  is 
shown  that  the  tax  on  account  of  which  it  was  issued  was  paid 
before  sale.  A  deed  issued  on  such  a  certificate  is  likewise 
void.  While  the  tax  certificate  in  form  conveys  an  equitable 
interest  in  the  land,  that  interest  may  be  wiped  out  by  re- 
demption at  any  time  before  a  deed  issues  and  is  recorded. 
There  is  no  way  in  which  the  certificate  holder  can  prevent 
the  landowner  from  exercising  this  right  While  we  do  not 
speak  of  redemption  as  payment  of  the  tax,  it  necessarily  in- 
cludes the  element  of  payment,  and  it  is  the  matter  of  paying 
the  tax  with  interest  and  charges  to  the  proper  oflScers  that 
constitutes  redemption.  The  receipt  customarily  issued  fur- 
nishes the  best  evidence  of  the  transaction,  but  is  not  the  only 
evidence  of  it 

The  law  recognizes  the  fact  that  illegal  assessments  may  be 
made,  and  that  where  part  of  a  tax  is  void  and  part  valid  the 
landowner  should  be  compelled  to  pay  the  valid  part  only. 
The  legislature  has  wisely,  we  think,  provided  that  contro- 
versies involving  the  validity  of  taxes  might  be  compromised 
and  settled  by  enacting  sec.  12105f,  Stats.,  which  reads  as  fol- 
lows: 

"If  it  shall  appear  from  any  tax  roll  or  tax  proceeding  that 
any  sum  of  money  is  due  from  any  person  or  is  charged 
against  any  lands  or  other  property,  and  such  taxes  have  been 
returned  as  delinquent  to  the  county  treasurer  of  the  proper 
county,  and  such  person  or  the  owner  of  the  lands  or  property 
go  charged  with  such  taxes  shall  claim  such  taxes  to  be  illegal 
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for  any  cause  the  county  treasurer,  county  clerk  and  district 
attorney  of  such  county  may,  if  they  shall  deem  that  there  is 
reasonable  cause  to  believe  such  taxes  illegal,  compromise 
with  such  person  or  owner  and  receive  in  lieu  of  the  whole 
tax  so  appearing  due  or  charged  as  aforesaid  such  part  there- 
of as  the  said  county  treasurer,  county  clerk  and  district  at- 
torney, or  a  majority  of  them,  shall  determine  to  be  equitable 
and  for  the  best  interest  of  such  coTinty." 

After  a  tax  has  been  returned  delinquent,  the  county,  as 
held  in  the  Pier  Case  (124  Wis.  398,  102  N.  W.  912),  is  the 
real  party  in  interest  in  a  suit  to  set  aside  taxes.  The  only 
effect  such  a  suit  ordinarily  has  on  the  certificate  holder  is 
that  he  will  get  a  higher  rate  of  interest  on  his  investment  if 
the  tax  is  held  valid  and  the  owner  is  obliged  to  redeem  than 
he  would  receive  if  the  tax  was  held  void  and  the  county  was 
obliged  to  cancel  the  certificate  and  refund  the  cost  thereof. 
In  practice  this  difference  has  not  been  considered  6i  suflScient 
moment  to  warrant  certificate,  holders  in  contesting  suits 
brought  to  set  aside  the  taxes  on  which  their  certificates  were 
based  and  in  subjecting  themselves  to  costs  in  the  event  of  an 
adverse  decision. 

The  above  statute  places  the  power  of  compromise  with  the 
committee  provided  for.  There  is  no  provision  that  the  cer- 
tificate holder  shall  have  any  voice  in  the  settlement,  and  it 
was  not  so  intended.  The  title  to  tax  certificates  once  prop- 
erly indorsed  can  be  transferred  by  a  mere  delivery  of  the 
certificate ;  so  that  it  is  often  difficult  if  not  impossible  to  lo- 
cate the  holders  of  tliem.  The  parties  to  this  suit  had  a  per- 
fect right  to  get  together  and  agree  on  how  much  of  the  tax 
was  valid  and  how  much  was  not,  and  so  long  as  they  acted  in 
good  faith  the  certificate  holder  could  not  complain  of  their 
so  doing.  The  statute  gave  him  no  right  to  be  present  at  or 
participate  in  the  settlement.  That  matter  is  left  with  the 
county  officers  named  and  the  landowner.  The  parties  hav- 
ing, pursuant  to  statute,  agreed  on  the  amount  of  the  tax  that 
was  legally  chargeable  against  plaintiff's  property,  and  plaint- 
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iff  having  paid  such  sum,  it  paid  its  taxes  against  its  lands 
for  the  year  in  question  and  paid  all  of  them  and  paid  them 
as  directed.  This  procedure  being  authorized  by  law,  we  see 
no  escape  from  the  conclusion  that  the  payment  to  the  clerk  of 
the  court  in  this  instance  constituted  a  redemption  just  as 
much  as  woiild  payment  of  the  full  amount  of  the  tax  cer- 
tificate with  interest  and  charges  to  the  county  clerk.  The 
taxpayer  has  done  all  that  the  law  requires  of  him  and  in  the 
manner  required.  Up  to  this  point  everything  that  was  done 
might  properly  be  done  without  the  presence,  knowledge,  or 
consent  of  the  certificate  holder.  When  the  amount  that 
should  lawfully  be  paid  was  lawfully  fixed  and  was  paid  in 
the  manner  provided  by  law,  it  seems  very  clear  that  this  was 
a  redemption  of  the  land  involved  from  the  tax  sale.  The 
power  of  settlement  conferred  on  the  county  oflScers  mentioned 
does  not  cease  when  the  land  involved  is  sold  for  the  tax  in 
dispute. 

It  may  be  conceded  that  so  much  of  the  judgment  in  the 
former  action  as  in  form  canceled  and  annulled  the  defend- 
ant's tax  certificate  is  not  binding  or  conclusive  on  him.  It 
is  unnecessary  for  the  plaintiff  to  rely  on  it.  It  may,  how- 
ever, rely  on  the  fact  of  payment  and  redemption.  If  there 
had  been  no  former  action,  plaintiff  could  succeed  in  the  pres- 
ent one  by  showing,  for  instance,  that  it  had  paid  the  tax  be- 
fore sale,  or  that  it  had  redeemed  the  land  after  sale  in  the 
usual  way.  It  might  do  this  without  the  production  of  either 
a  tax  or  redemption  receipt  and  in  the  absence  of  any  record 
showing  pajTnent,  provided  it  was  able  to  show  by  other  sat- 
isfactory evidence  that  it  paid  the  right  amount  of  money  to 
the  proper  oflScer.  Gould  v.  Sullivan,  84  Wis.  659,  54  X.  W. 
1013.  We  are  presently  dealing  with  a  statute  designed  to 
meet  cases  where  part  of  the  tax  is  illegal.  There  the  pay- 
ment is  made  in  a  way  different  from  the  ordinary  method. 
The  landowner  may  pay  the  lawful  part  of  the  tax  assessed 
against  his  property  and  be  relieved  from  the  unlawful  part 
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When  payment  is  made  in  this  class  of  cases  in  the  manner 
provided  by  law,  the  conclusion  seems  inevitable  that  the  land 
is  redeemed  from  the  tax  sale  and  the  certificate  holder  can 
get  no  title  by  virtue  of  his  certificate.  He  is  entitled  to  a 
return  of  the  money  which  he  paid  the  county,  with  interest 
Sec.  1184,  Stats.     This  is  the  measure  of  his  relief. 

We  do  not  wish  to  be  understood  as  holding  that  the  de- 
cision of  the  circuit  court  was  not  placed  on  tenable  grounds. 
We  prefer,  however,  to  rest  our  judgment  of  aflSrmance  on 
the  ground  herein  stated. 

By  the  Court. — Judgment  affirmed. 


State  ex  eel.  Dobwin,  Respondent,  vs.  White,  Appellant 

May  e—June  i,  1915. 

Official  bonds:  Omissions:  Effect:  Amount  of  penalty:  School  district 
officers:  Treasurer:  Vacancy. 

1.  Where  the  intent  is  clear  and  undisputed,  a  mere  omission  to  in- 

sert words  intended  and  authorized  to  be  inserted  cannot  be  held 
to  defeat  an  official  bond  which  all  parties  have  treated  as  valid. 

2.  In  the  bond  of  a  school  district  treasurer,  duly  executed  by  him 

and  by  his  sureties  and  duly  filed  and  approved,  the  amount  of 
the  penalty  was  not  Inserted,  the  proper  amount  not  yet  having 
been  determined;  but  said  treasurer  and  sureties  intended  to 
give  and  believed  they  gave  the  statutory  bond,  and  they  ex- 
pected and  authorized  the  director  and  clerk  of  the  district  to 
ascertain  the  proper  amount  as  required  by  law  and  to  insert 
the  same  in  the  blank  space  left  therefor  in  the  bond.  Held, 
that  the  failure  of  the  director  and  clerk  so  to  do  did  not  defeat 
the  bond  or  prevent  the  treasurer  from  duly  qualifying. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

Action  to  oust  defendant  from  the  office  of  treasurer  of 
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school  district  No.  1  of  the  town  of  Minocqua.     The  court 
found  as  facts: 

"(1)  That  the  relator  was,  on  the  5th  day  of  July,  1912, 
duly  elected  treasurer  of  school  district  number  one  of  the 
town  of  Minocqua,  Oneida  county,  Wisconsin. 

"(2)  That  the  relator  was,  at  the  time  of  his  said  election 
and  ever  since  has  been,  a  duly  qualified  elector  of  said  town 
of  Minocqua. 

"(3)  That  within  ten  days  after  his  said  election  the  re- 
lator duly  executed  to  said  district  and  filed  with  the  clerk 
thereof  a  bond  with  sufficient  sureties,  conditioned  as  pro- 
vided by  law,  which  bond  was  presented  to  and  duly  approved 
by  the  director  and  clerk  of  said  district  by  written  indorse- 
ment upon  said  bond,  signed  by  said  director  and  clerk,  and 
was  placed  with  the  records  and  files  of  the  clerk. 

"(4)  That  said  bond,  when  signed  by  relator  and  by  the 
sureties  thereof,  contained  no  sum  in  the  blank  space  therein 
provided  for  the  amount  of  the  penalty,  nor  were  the  names 
of  the  sureties  or  the  date  of  the  execution  of  said  bond  in- 
serted ;  that  blank  spaces  were  provided  in  said  bond  for  the 
names  of  the  sureties,  the  amount  of  the  penalty,  and  for  such 
date,  and  that  relator  and  said  sureties  knew  when  they 
signed  the  same  that  said  blanks  were  not  filled. 

'^(5)  That  at  the  time  said  bond  was  executed  and  at  the 
time  the  same  was  filed  with  the  clerk  and  approved  by  the 
director  and  clerk  of  said  district,  the  amount  of  money  to 
come  into  the  hands  of  the  treasurer  thereof  was  unascer- 
tained and  unascertainable ;  that  the  electors  of  the  town  of 
Minocqua  at  the  last  preceding  town  meeting  had  voted  an 
appropriation  for  the  maintenance  of  the  schools  in  said  town, 
which  included  the  maintenance  of  the  high  school  and  the 
schools  in  said  school  district  number  one,  and  at  the  times 
aforesaid  no  division  of  such  appropriation  had  been  made 
between  the  said  high  school  district  and  said  school  district 
number  one.  That  said  sureties  at  the  time  they  signed  said 
bond  knew  the  aforesaid  facts  and  expressly  authorized  the 
relator  to  fill  in  said  blanks  and  to  insert  the  amount  of  the 
penalty  whenever  he  ascertained  and  determined  what  the 
amount  of  such  penalty  should  properly  be.  That  said  sure- 
ties signed  said  bond  with  intent  thereby  to  become  sureties 
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on  the  official  bond  of  relator  as  such  treasurer  and  knowing 
that  relator  intended  to  present  and  file  the  same  with  the  di- 
rector and  clerk  of  said  district  as  his  official  bond. 

"(6)  That  when  said  bond  was  so  filed  with  the  clerk  and 
approved  by  the  director  and  clerk,  said  director  and  clerk 
were  advised  by  relator  of  the  omission  of  the  amount  of 
the  penalty  thereof  and  that  they  were  authorized  to  insert 
such  amounts  therein  as  they  deemed  necessary  in  compliance 
with  the  statute  applicable  thereto;  that  said  director  and 
clerk  then  decided  to  postpone  the  insertion  of  the  amount 
of  the  penalty  in  said  bond  until  such  time  as  they  should  as- 
certain and  determine  the  amount  of  moneys  to  come  into  the 
relator's  hands  as  such  treasurer. 

"(7)  That  said  director  and  clerk  failed  to  insert  the 
amount  of  such  penalty  in  said  bond  and  the  same  has  not 
been  inserted ;  that  neither  of  the  sureties  on  said  bond  have 
requested  to  be  relieved  therefrom  and  both  are  still  alive  and 
responsible. 

"(8)  That  the  director  and  clerk  of  said  district  have  not 
at  any  time  demanded  or  requested  that  relator  furnish  any 
additional  bond  as  such  treasurer. 

"(9)  That  relator  was  appointed  treasurer  of  said  high 
school  district  in  July,  1912,  and  duly  furnished  bond  in  the 
sum  of  seven  thousand  dollars  ($7,000)  to  said  high  school 
district  on  July  20,  1912,  and  said  relator  thereafter  contin- 
ued in  office  and  has  ever  since  been  treasurer  of  said  high 
school  district 

"(10)  That  the  director  and  clerk  of  said  district  num- 
ber one  (1),  on  or  about  December  1,  1913,  declared  the  of- 
fice of  treasurer  vacant,  attempted  to  and  in  form  did  appoint 
the  defendant  as  treasurer  of  said  district,  and  claimed  that 
relator  had  vacated  his  office  as  such  treasurer  because  of  the 
alleged  failure  to  furnish  a  bond  within  ten  days  after  his 
said  election.  That  the  town  clerk  of  said  town  at  the  same 
time  attempted  to  and  in  form  did  make  the  same  appoint- 
ment. That  demand  thereafter  was  made  upon  the  relator 
for  the  surrender  to  the  defendant  of  the  books  and  papers 
appertaining  thereto;  that  relator  delivered  some  of  such 
books  and  papers  to  the  defendant,  but  did  not  deliver  to  him 
the  record  book  of  said  office ;  that  relator  claimed  to  be  treas- 
urer of  said  district  at  the  same  time  of  the  delivery  of  said 
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papers  to  the  defendant,  but  did  not  contest  his  right  to  such 
oflSce  by  refusal  to  make  such  delivery. 

"(11)  That  this  action  was  commenced  on  the  9th  day  of 
February,  1914. 

"(12)  That  the  relator  duly  performed  all  the  duties  of 
his  said  office  and  no  proceedings  were  at  any  time  taken  to 
remove  him  therefrom  other  than  at  the  attempted  declaration 
of  a  vacancy  and  the  appointment  of  the  defendant  as  afore- 
said." 

As  conclusions  of  law  the  court  found: 

"(1)  Relator  was  duly  elected  treasurer  of  school  district 
number  one  of  the  town  of  Minocqua,  Oneida  county,  Wis- 
consin, on  July  5,  1912. 

"(2)  That  within  ten  days  after  his  said  election  relator 
duly  filed  with  the  clerk  of  said  school  district  his  bond  as 
such  treasurer,  which  said  bond  was  duly  approved  by  the  di- 
rector and  clerk  of  said  district 

"(3)  That  it  was  the  duty  of  the  director  and  clerk  of  said 
district  to  determine  the  amount  of  the  penalty  of  said  bond. 

"(4)  That  the  director  and  clerk  were  expressly  author- 
ized by  relator  and  the  sureties  in  said  bond,  and  it  was  their 
duty,  to  complete  the  said  bond  by  filling  in  the  amount  of 
the  penalty,  tibe  date,  and  the  names  of  the  sureties. 

"(5)  That  the  execution  of  said  bond  by  relator  and  said 
sureties  without  the  blanks  therein  being  properly  filled  gave 
to  said  director  and  clerk  implied  authority,  and  it  was  their 
duty,  to  complete  said  bond  by  filling  in  the  amount  of  the 
penalty,  the  date,  and  names  of  the  sureties. 

"(6)  That  the  omission  of  the  amount  of  the  penalty,  the 
date,  and  names  of  the  sureties  in  said  bond  was  due  to  the 
failure  of  the  director  and  clerk  to  perform  their  duty  by  ex- 
ercise of  their  authority  to  fill  in  the  amount  of  said  penalty, 
date,  and  names  of  sureties. 

"(7)  The  failure  of  the  director  and  clerk  to  perform 
their  said  duty  did  not  prevent  the  relator  from  duly  quali- 
fying as  such  treasurer,  he  having  done  all  that  he  could  to 
comply  with  the  law  relating  to  such  qualification. 

"(8)  The  relator  did  not  and  has  not  abandoned  the  office 
of  treasurer  of  said  district. 

"(9)  No  vacancy  in  the  office  of  treasurer  existed  at  the 
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time  of  the  attempted  appointment  of  the  defendant  as  such 
treasurer. 

"(10)  That  the  relator  was  at  the  time  of  the  commence- 
ment of  this  action,  and  ever  since  the  14th  day  of  July,  1912, 
has  been  and  still  is,  the  duly  elected  and  qualified  treasurer 
of  said  district  and  entitled  to  all  the  books,  records,  papers, 
money,  and  emoluments  thereof. 

"(11)  That  the  defendant  on  or  about  the  1st  day  of  De- 
cember, 1913,  without  right  or  legal  authority,  intruded  into 
and  usurped  said  office  and  still  imlawfully  holds  and  exer- 
cises the  same,  and  has  no  right  to  said  office  and  should  be 
ousted  and  excluded  therefrom. 

"(12)  That  relator  is  entitled  to  recover  of  the  defendant 
the  costs  and  disbursements  of  this  action." 

From  a  judgment  entered  accordingly  the  defendant  ap- 
pealed. 

John  Van  Heche,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Curtis,  Van  Doren 
&  Cole,  and  oral  argument  by  i2.  N.  Van  Doren, 

ViNJE,  J.  The  learned  trial  court  held  the  bond  valid, 
though  the  amount  of  the  penalty  was  not  inserted  therein, 
on  the  ground  that,  since  sec.  443,  Stats.  1913,  requires  the 
approval  of  the  bond  by  the  director  and  clerk,  it  places  upon 
them  the  duty  to  ascertain  the  amount  of  the  bond;  that  they 
should  have  done  so;  that  when  the  amount  was  ascertained 
they  should,  pursuant  to  the  authority  given  theiii  by  the  re- 
lator and  sureties,  have  inserted  it  in  the  bond  in  the  blank 
space  left  for  that  purpose,  and  that  their  failure  to  do  so 
could  not  prevent  relator  from  legally  qualifying.  The  court 
reached  the  correct  conclusion  upon  the  facts  found.  Both 
the  relator  and  the  sureties  intended  to  give,  and  believed 
they  gave,  the  statutory  bond.  They  intended  and  expected 
that  the  proper  officers  would  ascertain  the  amount  of  the 
bond  as  the  statute  requires  in  double  the  amount  of  funds 
likely  tO'Come  into  the  hands  of  the  treasurer  during  his  term 
of  office,  and  that  the  amount  when  so  ascertained  would  be 
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inserted  therein.  The  sureties  and  the  relator  did  all  they 
could  to  file  a  legal  bond,  and  had  the  clerk  and  director  done 
their  duty  as  contemplated  by  the  statute  and  those  who 
signed  the  bond  it  would  in  form  as  well  as  in  fact  have  been 
a  complete  bond.  Substance  and  not  the  form  must  oontroL 
Where  the  intent  is  clear  and  undisputed,  a  mere  omission  to 
insert  words  intended  and  authorized  to  be  inserted  cannot 
be  held  to  defeat  a  bond  which  all  parties  have  treated  as 
valid.  Likewise  it  has  been  held  that  a  word  not  intended  to 
be  in  a  bond  and  which  was  inserted  by  clerical  error  should 
be  read  out  of  it  in  order  to  effectuate  the  real  intent  of  the 
parties.  Marlatt  v.  Chipman,  160  Wis.  193,  151  N.  W. 
249.  That  one  may  be  bound  by  an  instrument  authorized 
by  him  to  be  filled  out  by  another  is  well  settled  in  this  state. 
Friend  v.  Yahr,  126  Wis.  291,  104  N.  W.  997. 

The  finding  that  the  relator  did  not  abandon  the  office  has 
such  support  in  the  evidence  that  it  cannot  be  set  aside. 

By  the  Court. — Judgment  affirmed. 


Lindquist,  Respondent,  vs.  Town  of  Bbadlet,  Appellant, 
and  another,  Kespondent 

May  6— June  i,  1915, 

Highways:  Injury  from  defect:  Instructions  to  jury:  When  accumulO' 
tion  of  snow  has  ''existed  for  three  toeeksf*  Object  left  in  high' 
way  hy  individual:  Liability:  Appeal:  Printed  case:  Evidence. 

1.  In  an  action  for  injuries  alleged  to  have  been  caused  by  defects  in 
a  highway,  a  charge  that  the  law  requires  towns  to  keep  their 
highways  in  a  reasonably  safe  condition,  and  that  the  jury  were 
to  apply  their  experience  and  judgment  to  the  existing  circum- 
stances in  each  case  and  say  whether  the  highway  was  reason- 
ably safe,  was  not  erroneous  either  as  informing  the  Jury  of  the 
effect  of  their  answers  or  as  allowing  them  to  base  an  answer  on 
their  own  knowledge  and  not  upon  the  evidence. 
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2.  An  accumulation  of  snow  or  ice  upon  a  highway  "existed  for 

three  weeks"  within  the  meaning  of  sec.  1339,  Stats.,  if  it  and 
the  danger  resulting  therefrom  existed  for  that  time  in  substan- 
tially  the  same  form  and  degree,  though  subject  to  those  natural 
changes  inevitable  in  our  climate. 

3.  A  boom-fltick  left  upon  the  highway  by  an  individual  defendant, 

and  upon  which  plaintifT's  head  struck  when  she  was  thrown 
from  a  sleigh,  having  had  nothing  to  do  with  the  unsafe  condi- 
tion of  the  highway  and  no  proximate  relation  to  the  accident,  a 
nonsuit  as  to  such  defendant  was  prefer. 

4.  The  supreme  court  may  refuse  to  consider  appellant's  contentions 

based  upon  the  evidence  where,  in  violation  of  Rule  6,  the 
printed  case  contains  neither  the  evidence  nor  an  abridgment 
thereot 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  A.  H.  Reid^  Circuit  Judge.     Affirmed, 

Highway  injury.  On  the  9th  of  March,  1913,  at  about 
9  o'clock  in  the  evening,  the  plaintiff  was  riding  in  a  two- 
horse  sleigh  on  a  north  and  south  highway  in  the  defendant 
town  and  was  thrown  out  and  injured.  The  testimony 
tended  to  prove  that  the  sleigh  tipped  over  by  reason  of  the 
fact  that  there  was  a  deep  drift  of  snow  extending  from  the 
west  line  of  the  highway  and  covering  a  large  part  of  the 
traveled  portion  thereof,  which  made  it  necessary  for  teams  to 
travel  on  the  extreme  east  edge  of  the  turnpike,  thus  throwing 
the  east  runner  of  the  sleigh  into  a  hole  or  depression  on  that 
side  of  the  turnpike.  There  was  evidence  that  this  condition 
had  existed  for  more  than  three  weeks  before  the  accident. 
There  was  also  evidence  that  about  two  weeks  before  the  acci- 
dent some  men  working  for  the  defendant  Gillette,  who  wervi 
hauling  boom-sticks,  left  a  large  boom-stick  some  thirty  feet 
in  length  on  the  east  side  of  the  highway  several  feet  east  of 
the  spot  where  the  accident  happened,  and  that  the  plaintiff's 
head  struck  the  boom-stick  when  the  sleigh  was  •vertumed. 
There  was  no  evidence  that  the  boom-sti<5k  had  anything  to  do 
with  causing  the  accident  Gillette  was  made  a  defendant 
because  of  the  presence  of  the  boom-stick  at  the  place  of  the 
accident 
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A  verdict  was  directed  in  favor  of  the  defendant  Oillette 
and  the  following  special  verdict  rendered  on  the  issues  be- 
tween the  plaintiff  and  the  town  of  Bradley,  viz. : 

"(1)  Was  that  part  of  the  highway  where  plaintiff  was  in- 
jured reasonably  safe  for  public  travel  at  the  time  of  her  in- 
jury?    A.  No. 

"(2)  If  you  answer  the  first  question  ^No/  then  answer 
this:  Did  the  same  lack  of  reasonable  safety  exist  for  three 
weeks  continuously  iromediately  before  plaintiff's  injury? 
A.  Yes. 

"(3)  If  you  answer  the  first  question  *No/  then  answer 
this :  Did  the  chairman  of  the  defendant  town  know  of  said 
lack  of  reasonable  safety  at  such  time  that  by  reasonable  dili- 
gence he  could  have  made  said  highway  reasonably  safe  be- 
fore plaintiff  was  injured?     A.  Yes. 

"(4)  If  you  answer  the  first  question  *No/  then  answer 
this :  Did  said  lack  of  reasonable  safety  exist  for  such  length 
of  time  that  the  oflScers  of  the  defendant  town,  if  they  had 
exercised  reasonable  diligence,  would  have  known  of  the  same 
in  time  to  have  made  said  highway  reasonably  safe  before 
plaintiff  was  injured?     A.  Yes. 

"(5)  If  you  answer  the  first  question  ^No,'  then  answer 
this :  Was  the  same  lack  of  reasonable  safety  of  the  highway 
the  proximate  cause  of  plaintiff's  said  injury?     A,  Yes. 

"(6)  Did  George  Henderson  fail  to  use  ordinary  care  in 
driving  the  team  at  the  time  of  the  accident  and  thereby 
proximately  contribute  to  produce  said  injury?     A.  ?^o. 

"(7)  What  sum  of  money  would  fairly  compensate 
the  plaintiff  for  the  said  inju'ries  which  she  received? 
A.  $1,200." 

Judgment  being  rendered  on  the  verdict,  the  town  of  Brad- 
ley appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
G.  M.  Sheldon. 

For  the  respondent  Lindquist  there  was  a  brief  by  J.  R. 
Pfiffrter,  attorney,  and  John  Van  Heche,  of  counsel,  and  oral 
argument  by  Mr,  Pfiffner: 

For  the  respondent  Oillette  the  cause  was  submitted  on  the 
brief  of  F.  J.  &  A.  H.  Smith. 
Vol.  161  —  12 
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WiNSLOw,  C.  J.  There  is  really  little  call  for  an  opinion 
in  this  casa  The  questions  of  the  special  verdict  fully  and 
fairly  covered  the  issues  in  the  case,  the  answers  were  based 
on  sufficient  evidence  and  amply  supported  the  judgment 
The  charge  was  fair  and  essentially  correct.  Complaint  is 
made  because  the  trial  judge,  after  telling  the  jury  that  the 
law  requires  towns  to  keep  their  highways  in  a  reasonably 
safe  condition  for  travel  by  night  or  day,  said  that  the  law 
did  not  undertake  to  define  what  constitutes  a  safe  highway, 
but  the  jury  were  to  apply  their  experience  and  judgment  to 
the  existing  circumstances  in  each  case  and  say  whether  the 
highway  was  reasonably  safe.  It  is  said  that  this  instruction 
informed  the  jury  of  the  effect  of  their  answers  and  allowed 
the  jury  to  base  an  answer  on  their  own  knowledge  and  not 
upon  the  evidence  in  the  case.  Neither  objection  is  substan- 
tial. It  was  entirely  proper  for  the  jury  to  know  that  towns 
are  required  to  keep  their  highways  in  a  reasonably  safe  con- 
dition. Most  intelligent  jurymen  know  that  fact  before  they 
go  into  the  jury  box,  and  they  certainly  know  it  after  listen- 
ing to  the  trial  of  a  highway  injury  case.  It  was  also  proper 
to  say  that  the  jury  were  to  decide  whether  the  highway  was 
reasonably  safe  or  not  by  applying  their  own  judgment  and 
experience  to  the  existing  circumstances.  It  would  have 
been  a  little  more  accurate  to  have  said  "the  existing  circum- 
stances as  shown  by  the  evidence,"  but  we  have  no  doubt  that 
the  jury  so  understood  the  instruction. 

Complaint  is  also  made  because  the  court  charged  the  jury 
in  connection  with  the  second  question  that  if  the  same  un- 
safe condition  and  danger  existed  continuously  for  three 
weeks  in  substantially  the  same  form  and  to  the  same  extent 
and  degree,  then  the  lack  of  reasonable  safety  may  be  deemed 
continuous  even  though  storms  and  drifting  may  have  changed 
in  some  respects  the  physical  condition  or  even  caused  the 
traveled  track  to  be  gradually  shifted.  We  find  no  error  in 
this.     It  would  rarely  be  possible  to  point  to  an  instance 
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where  an  accumulation  of  snow  or  ice  existed  for  three  weeks 
in  exactly  the  same  condition  in  any  winter.  There  will  al- 
ways be  slight  variations  during  such  a  period,  and  when  the 
legislature  provided  that  a  recovery  might  be  had  for  dam- 
ages sustained  by  reason  of  an  accumulation  of  snow  or  ice, 
provided  the  same  had  existed  for  three  weeks,  they  must 
have  meant  that  it  had  existed  in  substantially  the  same  form 
and  degree  though  subject  to  those  natural  changes  inevitable 
in  our  climate  which  have  not  materially  affected  its  danger- 
ous character. 

The  boom-stick  had  nothing  to  do  with  the  unsafe  condition 
of  the  highway,  had  no  proximate  relation  to  the  accident, 
and  hence  there  was  no  error  in  directing  a  verdict  for  the  de- 
fendant Gillette. 

There  are  no  other  errors  alleged  which  we  deem  worthy 
of  specific  treatment.  The  appellant  printed  neither  the  evi- 
dence nor  an  abridgment  thereof  in  the  case,  although  it 
makes  several  contentions  based  upon  the  evidence,  notably 
the  contention  that  a  verdict  should  have  been  directed  for 
the  defendant  This  is  a  clear  violation  of  Rule  6  of  the 
rules  of  this  court  We  might  on  that  account  have  refused 
to  consider  any  of  the  questions  referred  to.  We  have,  how- 
ever, examined  the  record  to  satisfy  ourselves  that  injustice 
has  not  been  done. 

By  the  Court. — Judgment  affirmed,  with  costs  in  favor  of 
the  respondent  Lindquist  against  the  appellant  town ;  the  re- 
spondent Gillette  to  recover  only  the  cost  of  printing  brief 
against  the  appellant 
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Berntzon,  Eespondent,  vs.  Edwardsen  and  another,  Ap- 
pellants. 

May  6-^une  i,  1915. 

Vendor  and  purchaser  of  land:  Waste:  Injunction:  Chattel  mortgages: 
Bale:  Failure  to  file  affidavit:  Discharge. 

A  preliminary  injunctional  order  restraining,  at  the  suit  of  the 
vendor,  the  vendees  in  a  land  contract  from  committing  waste 
by  cutting  timber  on  the  land,  is  affirmed.  Barnes,  J.,  dissents, 
on  the  ground  that  the  vendees'  indebtedness  for  the  purchase 
price  had  been  discharged  by  the  vendor's  failure  to  file  the  af- 
fidavit required  by  sec.  2316c,  Stats.,  after  a  sale  of  property 
under  a  chattel  mortgage  which  the  vendor  had  taken  as  addi- 
tional security  for  the  payment  of  said  price. 

Appeal  from  an  order  of  the  circuit  court  for  Marathon 
county :  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

Action  to  restrain  commission  of  waste. 

The  complaint  was  to  this  effect:  April  12,  1913,  plaintiff 
contracted  in  writing  to  sell  a  particular  farm  and  some  live 
stock  thereon  for  $4,500,  of  which  $600  was  paid  down,  the 
halance  was  agreed  to  be  paid  in  specified  instalments,  and  a 
promissory  note  conditioned  accordingly  was  given.  It  was 
stipulated  in  the  land  contract  that  the  vendee  should  not  cut 
or  remove  any  timber  from  the  land  in  advance  of  at  least 
$1,500  of  the  purchase  price  of  the  property  being  paid.  In 
addition  to  retention  of  title  to  the  land  as  security  for  the 
deferred  payments,  plaintiff  took  a. chattel  mortgage  on  the 
live  stock  and  duly  filed  the  same.  Prior  to  May  8,  1914, 
plaintiff  received  payments  on  the  note  to  the  extent  of 
$423.21.  On  that  day  under  the  terms  of  the  chattel  mort- 
gage and  without  consent  of  defendants  he  caused  the  mort- 
gaged chattels  to  be  seized  and  sold.  The  net  proceeds  there- 
of were  $434.54.  He  failed  to  comply  with  sec.  2316c^  Stats. 
1913.  December  1,  1914,  defendants,  without  having  paid 
$1,500  on  the  purchase  price  of  the  farm  and  live  stock  began 
cutting  timber  from  the  land  with  the  intention  of  removing 
the  same  and  refused  to  desist  therefrom,  though  plaintiff  de- 
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manded  that  they  do  so.  They  are  irresponsible  and  if  per- 
mitted to  breach  the  contract  by  committing  waste  upon  the 
land  plaintiff  will  be  irremediably  damaged. 

Appropriate  permanent  relief  was  demanded  and  an  in- 
terim injunction  asked  for. 

Defendants  answered  admitting  the  claim  as  to  their  cut- 
ting timber  with  the  intention  to  remove  the  same  from  the 
land  and  without  having  paid  in  money  the  $1,500,  as  pro- 
vided in  the  land  contract,  and  insisted  upon  their  having  a 
right  to  do  so  because  their  purpose  was  to  clear  the  land  for 
cultivation  and  because  the  indebtedness  covered  by  the  chat- 
tel mortgage  and  land  contract  was  extinguished  by  failure 
of  plaintiff  to  comply  with  the  statute  as  to  enforcing  chattel 
mortgages. 

On  the  pleadings  and  properly  exhibiting  the  same  as 
aforesaid  the  court  granted  the  plaintiff  the  protection  of  a 
preliminary  injunction  restraining  defendants  pending  the 
action  from  cutting  and  removing  timber  from  the  land. 
They  appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Brown,  Pradt  &  Oenrich,  and  for  the  respondent  on  that  of 
Kreutzer,  Bird,  Rosenberry  &  OJconeski. 

Per  Cubiam.  In  this  case,  though  the  idea  prevails  that 
the  order  should  be  affirmed,  there  is  such  conflict  of  views  as 
to  the  ground  therefor,  it  is  considered  the  general  practice  in 
such  situation  of  pronouncing  judgment  of  affirmance  with- 
out any  opinion  being  filed  should  be  followed  and  such  is  the 
order. 

Barnes,  J.  (dissenting).  The  real  estate  and  chattel 
mortgages  were  given  to  secure  the  same  indebtedness.  See. 
2S16c,  Stats.,  provides: 

"In  case  of  the  failure  of  the  owner  of  any  such  mortgage, 
or  his  agent  conducting  such  sale,  to  comply  with  the  pro- 
visions of  this  section  within  the  time  herein  limited,  the  debt 


Digitized  by 


Google 


182         SUPKEME  COURT  OF  WISCONSIN.     [June 
Berntzon  v.  Edwardsen,  161  Wis.  180. 

Becured  by  such  mortgage  shall  be  deemed  fully  satisfied  and 
the  mortgage  canceled." 

This  is  a  pretty  plain  statute.  Like  many  other  statutes 
on  our  books,  the  penalty  provided  for  violation  is  grossly  ex- 
cessive. By  the  terms  of  the  statute  the  chattel  mortgage  is 
not  only  canceled,  but  the  debt  which  it  secured  is  ''deemed 
fully  satisfied."  If  the  statute  means  what  it  says,  the  de- 
fendants owed  the  plaintiff  nothing  when  the  action  was  be- 
gun, and  he  was  entitled  to  no  relief. 

I  think  the  way  to  deal  with  statutes  of  this  kind  is  to  en- 
force them  as  they  are  written.  I  believe  the  legislature  in 
this  instance  meant  just  what  it  said.  There  is  a  tendency 
to  insure  obedience  to  many  statutes  by  imposing  excessive 
penalties.  The  fact  is  lost  sight  of  that  not  every  one  is  fa- 
miliar with  our  statute  law,  although  presumed  to  know  it, 
and  that  there  are  innocent  violations  of  the  statutes,  in  the 
sense  that  the  violators  do  not  know  they  are  doing  wrong 
when  they  do  the  forbidden  act  or  fail  to  do  the  act  required. 

If  this  were  a  case  where  the  plaintiff  held  a  note  and 
mortgage  on  a  cow  for  $40,  and  the  property  had  been  seized 
and  sold  and  brought  only  $30  at  the  sale,  the  court,  I  think, 
would  have  no  hesitancy  in  finding  not  only  that  the  mort- 
gage was  canceled,  but  that  the  debt  secured  by  the  mortgage 
was  satisfied.  This  is  evidently  the  kind  of  a  situation  the 
legislature  had  in  mind  when  the  law  was  passed.  It  was 
not  thinking  in  large  sums  or  about  exceptional  cases.  It 
deemed  it  just  to  require  that  the  affidavit  provided  for  be 
filed,  and,  in  order  to  secure  obedience  to  its  mandate,  said 
that  failure  to  file  should  operate  as  a  satisfaction  of  the  debt 
secured  by  the  mortgage.  It  rather  shocks  our  sense  of  right 
and  justice  to  say  that  the  plaintiff  should  lose  $4,000  here 
because  he  failed  to  comply  with  the  statute  by  filing  the  affi- 
davit required  thereby.  Still,  I  think  this  does  not  change 
the  law,  and  if  the  debt  of  $10  is  satisfied  in  the  supposed 
case  referred  to,  it  is  not  easy  to  see  why  the  entire  debt  is  not 
satisfied  here. 
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Shequin,  Appellant,  vs.  Shequin,  Eespondent. 

May  5— June  1, 1915, 

Divorce:  Al>90lute  or  limited f  Prayer  of  complaint:  Consent  of  coun- 
sel: Division  of  property:  Motion  to  modify  decision:  Discretion. 

1.  Under  sec  2358,  Stats.,  a  divorce  from  the  bonds  of  matrimony 

may  be  granted  upon  proof  warranting  such  judgment,  even 
though  the  complaint  asked  only  a  limited  divorce. 

2.  In  an  action  for  a  limited  divorce,  the  consent  of  plaintiffs  attor- 

neys to  a  judgment  of  absolute  divorce  is  binding  upon  plaintiff, 
and  the  prayer  of  the  complaint  may  be  treated  as  amended  ac- 
cordingly. 

3.  Upon  granting  to  the  wife  a  divorce  on  the  ground  of  cruelty,  the 

court  has  power  to  divide  property  held  in  the  wife's  name  but 
derived  from  the  husband;  and  where  the  value  of  the  property 
of  the  parties  was  |8,050,  all  of  which  had  been  purchased  by  the 
husband's  earnings  except  that  the  wife  had  contributed  thereto 
her  separate  estate  of  |350,  a  division  giving  to  the  wife  $2,600 
and  the  |350  so  contributed  by  her  was  not  erroneous. 

4.  A  motion  for  modification  of  the  decision  in  a  divorce  action  and 

for  permission  to  produce  further  evidence,  made  after  the  filing 
of  the  decision  but  before  judgment,  was  addressed  to  the  dis- 
cretion of  the  trial  court;, and  no  abuse  of  such  discretion  ap- 
pearing, the  denial  of  the  motion  is  sustained. 


Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  Henky  Geaass,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant for  divorce  from  the  bonds  of  matrimony,  but  before  trial 
the  prayer  of  the  complaint  was  amended  so  as  to  demand  a 
divorce  from  bed  and  board. 

The  answer  denied  the  material  allegations  of  the  com- 
plaint respecting  cruel  and  inhuman  treatment  and  by  coun- 
terclaim set  up  cruel  and  inhuman  treatment  on  the  part  of 
the  plaintiff,  and  also  asked  that  the  title  to  certain  real  es- 
tate which  had  been  conveyed  to  the  plaintiff  be  divested  and 
the  title  vested  in  the  defendant.  The  prayer  of  the  original 
answer  of  the  defendant  was  for  a  divorce  from  bed  and 
board,  and  after  the  plaintiff's  complaint  was  amended  so  as 
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to  pray  for  a  divorce  from  bed  and  board  the  defendant  ob- 
tained an  amendment  to  the  prayer  of  his  answer  asking  for 
an  absolute  divorce. 

The  court  rendered  its  decision  dissolving  the  bonds  of 
matrimony  and  making  a  final  division  of  property,  which  it 
found  to  be  worth  $8,050  and  allowed  plaintiff  $2,950  and 
vested  the  title  to  the  real  estate,  which  was  in  the  plaintiff's 
name,  in  the  defendant 

The  court  below  made  the  following  findings  and  con- 
clusions : 

That  the  parties  intermarried  May  8,  1894,  and  have  ever 
since  resided  in  the  state  of  Wisconsin;  that  at  the  time  of 
their  marriage  defendant  was  worth  $3,000,  and  that  the 
plaintiff  during  the  latter  part  of  her  married  life  received 
from  her  mother's  estate  $350 ;  that  at  the  time  of  said  action 
there  was  in  the  joint  names  of  plaintiff  and  defendant  real 
estate  and  personal  property  of  the  value  of  $8,050 ;  that  said 
property  consists  of  lots  1  and  2,  Kelley's  addition  to  the 
city  of  Green  Bay,  and  real-estate  mortgage  known  as  the 
Umentimi  mortgage,  being  in  the  form  of  a  land  contract  on 
the  west  half  of  the  etist  half  of  the  northeast  quarter,  flec- 
tion 22,  tovmship  23,  range  21  east;  that  all  of  said  property 
was  purchased  with  the  earnings  of  the  defendant  with  the 
exception  of  the  $350  interest  owned  by  plaintiff,  and  that 
the  net  worth  of  the  joint  properties  was  $7,700 ;  that  the  de- 
fendant was  guilty  of  a  course  of  cruel  and  inhuman  treat- 
ment of  plaintiff  as  set  forth  in  the  court's  decision  herein  on 
file ;  that  defendant  is  an  able-bodied  man,  capable  of  earning 
an  average  wage  of  $95  per  month;  that  the  children  of  the 
parties  are  two,  to  wit,  George  Shequin,  aged  eighteen  years, 
and  Eileen  Shequin,  aged  fourteen  years;  that  the  mother, 
this  plaintiff,  is  a  fit  and  proper  person  to  have  the  care  and 
custody  of  them* 

The  court  concluded  that  the  plaintiff  is  entitled  to  a  di- 
vorce from  the  bonds  of  matrimony,  plaintiff's  attorneys, 
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Martin,  Martin  &  Martin,  having  in  open  court  acquiesced  in 
said  conclusion;  that  she  is  entitled  to  an  allowance  for  the 
support  and  education  of  said  Eileen  Shequin  of  $150  per 
year,  $50  payable  every  four  months  until  she  finishes  her 
education  in  high  school;  should  she  leave  school  to  seek  a 
position  or  employment  before  graduation,  this  decree  may 
then  be  modified  respecting  such  payments;  that  no  sum 
should  be  paid  fo;r  the  support  of  George  Shequin,  he  having 
finished  his  high  school  education  and  being  large,  strong, 
healthy,  and  able  to  work ;  that  in  lieu  of  alimony  a  final  di- 
vision and  disposition  of  the  estate,  real  and  personal,  of  said 
defendant,  and  so  much  thereof  as  may  be  held  by  him  or  by 
this  plaintiflF,  be  and  is  hereby  made  between  the  parties, 
plaintiff  having  failed  to  exercise  her  option  as  provided  by 
the  decision  of  this  court  heretofore  filed,  as  follows :  that  the 
real  estate  described  as  lots  1  and  2,  Kelley's  addition  to  the 
city  of  Green  Bay,  Brown  county,  Wisconsin,  be  and  the  same 
is  hereby  awarded  to  the  defendant,  George  Shequin,  and  the 
title  in  fee  thereof  is  hereby  divested  from  the  plaintiff  and 
transferred  to  the  defendant  absolutely;  that  the  defendant 
pay  to  the  plaintiff,  in  lieu  of  her  interest  in  said  property 
and  as  such  final  division  thereof,  $2,950,  which  includes  her 
separate  property  of  $350;  that  the  plaintiff  have  the  house- 
hold furniture,  cooking  utensils,  and  household  furnishings 
belonging  to  the  defendant  and  to  the  plaintiff  separately  or 
jointly,  and  that  title  therein  be  vested  in  this  plaintiff ;  that 
the  title  to  the  above  described  property,  to  wit,  the  west  half 
of  the  east  half  of  the  northeast  quarter,  section  twenty- 
two  (22),  township  twenty-three  (23),  range  twenty-one  (21) 
east,  is  awarded  to  the  defendant,  and  the  title  in  fee  thereof 
is  hereby  divested  from  the  plaintiff  and  transferred  to  the 
defendant  absolutely,  subject,  however,  to  the  land  contract 
thereon  held  by  the  said  John  Umentum ;  that  the  plaintiff 
recover  her  taxable  costs  in  this  action ;  that  the  plaintiff  be 
awarded  the  care  and  custody  of  the  minor  children,  George 
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Shequin  and  Eileen  Shequin,  with  permission  to  defendant 
to  visit  them  at  all  proper  and  reasonable  hours. 

Judgment  was  entered  upon  these  findings,  from  which  the 
plaintiff  appeals. 

/.  H,  M,  Wigman,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Sheridan,  Evans 
&  Merrill,  attorneys,  and  Victor  Z.  Minahan,  of  counsel,  and 
oral  argument  by  Mr.  Minahan. 

Kerwin,  J.  1.  It  is  contended  that  the  court  erred  in  dis- 
solving the  bonds  of  matrimony  at  the  request  of  the  guilty 
party  and  against  the  protest  of  the  plaintiff.  The  record 
shows  that  the  judgment  was  entered  by  consent  of  the  at- 
torneys for  the  plaintiff. 

The  evidence  is  ample  to  support  the  finding  that  the  de- 
fendant was  guilty  of  cruel  and  inhuman  treatment  and  the 
findings  fully  support  the  judgment  The  mere  fact  that 
the  prayer  of  the  complaint  asked  for  a  limited  divorce  did 
not  preclude  the  court  from  granting  a  divorce  from  the  bonds 
of  matrimony  when  the  proof  warranted  such  judgment. 
Sec.  2358,  Stats. ;  Butcher  v.  Butcher,  89  Wis.  651. 

Moreover,  the  consent  of  the  plaintiff's  attorneys  to  the 
rendition  of  the  judgment  is  binding  upon  plaintiff  and  the 
prayer  of  the  complaint  may  be  treated  amended  accordingly. 
Beem  v.  Kimherly,  72  Wis.  343,  39  N.  W.  542;  Lowe  v. 
Ring,  115  Wis.  575,  92  N.  W.  238;  III  S.  Co.  v.  Warras, 
141  Wis.  119, 123  K  W.  656;  4  Cyc  935. 

2.  It  is  further  argued  by  counsel  for  appellant  that  the 
court  erred  in  the  division  of  property.  The  findings  set  out 
in  the  statement  of  facts  are  supported  by  the  evidence.  The 
title  to  the  real  estate  divided  was  in  the  plaintiff,  having 
been  placed  there  by  defendant  when  in  poor  health.  But 
the  court  had  power  under  the  statute  to  divide  the  property, 
the  title  to  which  was  in  the  plaintiff.  Sec  2364,  Stats. 
This  statute  provides  in  part  that  "the  court  may  finally  di- 
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vide  and  distribute  the  estate,  both  real  and  personal,  of  the 
husband  and  so  much  of  the  estate  of  the  wife  as  shall  have 
been  derived  from  the  husband.  .  .  ." 

But  it  is  insisted  that  in  view  of  the  fault  of  the  defendant 
and  the  circumstances  of  the  case  the  plaintifE  should  have 
been  awarded  a  larger  portion  of  the  estate.  The  value  of 
the  property  at  the  time  of  trial  was  $8,050,  which  included 
$350  of  plaintiff's  separate  estate.  The  plaintiff  wsls 
awarded  $2,600  and  $350,  amount  of  her  separate  estate. 
We  cannot  say  that  the  court  erred  in  this  division.  Edle- 
man  v.  Edleman,  125  Wis.  270,  104  N.  W.  56;  Eoelke  v. 
RoelJce,  103  Wis.  204,  78  N.  W.  923 ;  Lindenmann  v.  Linden- 
mann,  118  Wis.  175,  95  N.  W.  96;  Von  Trott  v.  Von  Trott, 
118Wis.  29,  94KW.  798. 

8.  After  decision  of  the  case  and  before  judgment  the 
plaintiff  moved  for  a  modification  of  the  decision  and  to  be 
permitted  to  produce  further  evidence.  The  appellant  claims 
that  the  court  erred  in  denying  this  motion.  The  motion 
was  addressed  to  the  discretion  of  the  court  Bobinson  v. 
Oconto,  154  Wis.  64,  142  N.  W.  125. 

The  court  below  rendered  a  decision  in  writing  upon  this 
motion,  which  appears  in  the  record,  and  from  which  it  ap- 
pears that  the  court  very  carefully  considered  the  matter  and 
held  that  the  motion  should  not  be  granted.  We  are  clear 
from  an  examination  of  the  record  that  there  was  no  abuse  of 
discretion  in  denying  the  motion. 

By  the  Court. — The  judgment  is  affirmed. 
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State  ex  rel.  Owen,  Attorney  General,  vs.  Donald,  Secre- 
^  tary  of  State. 

May  S—June  8, 1915. 

Taxation:  Mineral  rights:  Constitutional  lato:  Equal  protection  of  the 
laws:  Classification. 

See.  1042/,  Stats,  (ch.  367,  Laws  1913),  relating  to  the  taxation  of 
mineral  rights  and  providing,  among  other  things,  that  they 
shall  be  sold  for  nonpayment  of  taxes  only  to  the  owner  of  the 
fee  or  to  the  state,  is  unconstitutional  in  that  it  violates  the 
guaranties  of  equal  protection  of  the  laws  contained  in  the  state 
and  federal  constitutions.  The  classification  of  real  property 
thereby  attempted  cannot  be  Justified.  Winslow,  C.  J.,  and  Si£- 
BECKEB  and  Kerwin,  JJ.,  dissent. 

Mandamus  action  commenced  in  this  court  to  compel  the 
secretary  of  state  to  audit  orders  of  the  commissioners  of  pub- 
lic lands  for  payment  to  Ashland  county  of  $253.04  for  tax 
claims  on  mineral  rights  acquired,  in  form,  by  the  state  under 
ch.  3G7,  Laws  1913. 

The  petition  stated  all  the  facts  necessary  to  a  cause  of  ac- 
tion for  the  relief  prayed  for,  if  the  act  of  1913  aforesaid  be 
constitutional.  Issue  was  duly  joined  in  respect  thereto  and 
the  cause  submitted  for  decision  on  the  8th  day  of  May,  1915. 

The  legislative  enactment  claimed  by  defendant  to  be  un- 
constitutional is  embodied  in  sec.  1042;  and  sub.  1,  sec.  172 — 
37,  Stats.,  as  follows : 

"Section  1042;.  1.  Any  and  all  rights  and  reservations  to 
enter  upon  and  take  away  any  mineral  from  any  lands  with- 
in the  state  of  Wisconsin,  granted  by  or  reserved  in  any  deed 
or  conveyance  of  such  lands,  the  title  to  which  right  or  reser- 
vation is  vested  or  may  hereafter  become  vested  in  any  per- 
son or  corporation  other  than  the  owner  of  the  fee  to  which 
such  right  or  reservation  is  attached,  is  hereby  declared  to  be 
taxable;  and  the  same  shall  be  separately  assessed  for  taxa- 
tion, and  like  proceedings  shall  be  had  thereon  relating  to  the 
levy,  collection,  and  sale  thereof  for  tlie  nonpayment  of  taxes 
against  said  reservation,  as  are  in  force  from  time  to  time  for 
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the  levy  and  collection  of  taxes  on  real  estate  and  the  sale  of 
the  same  for  the  nonpayment  thereof.  Provided,  that  such 
reservations  and  rights  reserved  prior  to  the  passage  aQd  pub- 
lication of  this  act  shall  be  sold  for  nonpayment  of  taxes  only 
to  the  owner  of  the  fee  to  which  such  right  or  reservation  is 
attached,  or  to  the  state  as  hereinafter  provided;  and  pro- 
vided further,  that  such  reservations  and  rights  reserved  after 
the  passage  and  publication  of  this  act  and  sold  for  taxes 
shall  be  sold  only  to  such  owner  or  to  the  stata  Whenever 
any  such  reservations  or  rights  are  sold  to  the  state  for  un- 
paid taxes,  the  owner  of  the  fee  shall  have  the  right  at  any 
time  within  three  years  to  purchase  from  the  state  the  tax  cer- 
tificates held  by  it  upon  such  reservations  or  rights  by  pay- 
ing the  total  amount  paid  by  the  state  plus  ten  per  cent  in- 
terest per  annum  on  such  amount  The  county  treasurer  of 
each  county  shall  furnish  the  commissioners  of  public  lands 
a  list  of  all  such  rights  to  be  sold  to  the  state,  together  with  a 
description  of  each  parcel  and  the  taxes  and  charges  thereon, 
and  the  amount  of  such  taxes  and  charges  shall  be  paid  to  the 
county  treasurer  of  such  county  from  any  moneys  appropri- 
ated from  the  general  fund  of  the  state  to  carry  out  the  pro- 
visions of  this  section  on  the  order  of  the  commissioners  of 
public  lands  after  being  audited  by  the  secretary  of  state. 

"2.  No  such  right  to  reservation  so  acquired  By  the  state 
shall  be  completely  alienated  or  sold  but  may  be  leased  for 
limited  periods  of  time  on  a  royalty  basis;  but  such  lease 
shall  provide  for  a  just  and  reasonable  remuneration  to  said 
owner  of  the  fee  for  any  damage  to  the  surface,  resulting 
from  the  exercise  of  the  right  so  acquired  by  the  state  to  enter 
upon  and  take  away  any  mineral  from  the  land ;  and  all  such 
payments  shall  be  made  from  the  appropriation  made  for 
carrying  out  the  provisions  of  this  section. 

"3.  The  assessing  ofiicer  of  the  several  assessment  districts 
may  require  the  owner  of  any  such  title  to  or  reservation  of 
the  right  to  enter  upon  and  take  away  mineral  from  any  lands 
in  the  state  to  make  return  under  oath  to  him  of  the  value  of 
such  right,  and  in  case  the  owner  of  such  right  shall  refuse  or 
neglect  to  make  such  return  to  the  assessor  of  the  district 
where  said  lands  are  situated  the  assessor  of  such  district 
may  assess  and  value  the  rights  resei-ved  at  what  in  his  opin- 
ion and  judgment  shall  be  its  fair  market  value,  and  in  such 
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case  the  owner  of  such  reserved  right  shall  not  be  heard  to 
complain  because  of  the  value  placed  thereon  by  the  assessing 
officer;  however,  in  case  such  reserved  interest  is  valued  by 
the  owner,  the  assessing  officer  shall  not  be  bound  by  the 
value  fixed  thereon  by  such  owner,  but  may,  notwithstanding, 
assess  such  interest  at  such  sum  as  shall,  in  his  best  judgment, 
be  the  true  value  of  the  same. 

"4.  Nothing  in  this  act,  however,  shall  extend  to  mining 
leases,  made  as  such  in  good  faith,  which  are  terminable 
upon  failure  to  fulfil  the  terms  and  conditions  of  such  leases." 

"Section  172 — 37.  1.  There  is  annually  appropriated  on 
July  first,  such  sums  as  may  be  necessary  payable  from  any 
moneys  in  the  general  fund,  not  otherwise  appropriated,  for 
the  commissioners  of  the  public  lands  to  carry  into  effect  the 
provisions  of  section  1042;." 

The  Attorney  General,  for  the  plaintiff. 

F.  B.  Bentley,  special  counsel,  for  the  defendant 

Marshall,  J.  Does  the  quoted  legislative  enactment  vio- 
late the  guaranties  of  equal  protection  of  the  laws  contained 
in  the  state  and  federal  constitutions,  by  putting  the  particu- 
lar species  of  real  estate  in  a  class  by  itself  and  treating  the 
same  for  public  revenue  purposes  and  the  owners  thereof  ma- 
terially different  than  other  forms  of  real  estate  and  the  own- 
ers thereof  are  treated  ? 

Though  the  constitutionality  of  the  act  in  question  was 
challenged  by  defendant  upon  several  grounds,  only  those  cov- 
ered by  the  stated  question  were  considered  in  deciding  the 
case.  It  is  the  opinion  of  the  court,  the  Chief  Justice  and 
Justices  SiEBECKEB  and  Kerwin  dissenting,  that  the  classi- 
fication made  by  such  act  cannot  be  justified  under  even  the 
very  liberal  rules  on  that  subject,  and  hence  the  question  must 
be  answered  in  the  affirmative,  requiring  the  defendant's  mo- 
tion to  quash  the  writ  of  mandamus  upon  the  ground  that 
such  act  is  unconstitutional  to  be  granted. 

By  the  Court. — It  is  so  ordered,  and  the  proceedings  dis- 
missed. 


Digitized  by 


Google 


8]  JANUARY  TERM,  1915.  191 

state  ex  rel.  Owen  v.  Donald,  161  Wis.  188. 

WiNSLow,  J.  C.  (dissenting).  My  opinion  is  that  a  min- 
ing right  ifl  a  property  right  of  such  a  markedly  different 
character  from  that  of  other  forms  of  property  that  it  may 
properly  be  the  subject  of  classification,  provided  the  uni- 
formity rule  of  taxation  be  not  violated.  The  peculiar  char- 
acter of  the  property  right  in  question  is  fully  set  forth  in 
Gadow  V.  Hunholz,  160  Wis.  293,  151  K  W.  810. 

SiBBECKBB  and  Kerwin,  JJ.,  concur  in  the  foregoing  dis- 
sent 

The  following  opinion  was  filed  June  23,  1915 : 

Timlin,  J.  (concurring).  Upon  an  equal  division  of  the 
members  of  the  court  I  was  called  upon  to  cast  the  deciding 
vote  in  this  case.  I  think  the  interests  of  the  bench  and  bar 
and  of  the  public  require  some  more  explicit  statement  of  the 
reasons  upon  which  my  conclusion  rests. 

1.  I  first  inquire,  What  is  the  nature  and  purpose  of  the 
statute  under  consideration,  sec.  1042;,  Stats.  1913  ? 

The  statute  does  not  expressly  include  rights  in  and  to  ores 
or  minerals  excepted  from  a  grant  of  land.  Where  a  grant 
of  this  kind  is  drafted  by  a  competent  person  and  it  is  de- 
sired to  separate  the  ownership  of  the  ores  and  minerals  from 
the  ovsmership  of  the  land  for  other  purposes,  this  is  accom- 
plished by  an  exception  from  the  grant  of  the  ores  and  min- 
erals together  with  a  reservation  of  the  right  to  enter  upon 
the  land,  explore  and  mine  for  such  ores.  There  are  two 
reasons  why  this  statute  should  be  taken  to  include  excep- 
tions and  express  grants  as  well  as  reservations,  although  the 
former  is  not  within  the  express  words  of  the  statute:  (a)  be- 
cause there  is  a  decision  of  this  court  relative  to  construction  . 
of  deeds  which  holds  that,  when  it  is  apparent  from  the  sub- 
ject matter  and  from  other  provisions  in  the  deed  that  such 
was  the  intention  of  the  parties,  an  exception  may  be  created 
by  language  like  that  used  in  this  statute,     (b)  In  order  to 
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uphold  if  possible  the  constitutionality  of  the  statute,  it  ought 
to  be  held  that  this  statute  covers  all  property  rights  or  title 
in  and  to  minerals  and  mining  rights  held  or  owned  by  others 
than  the  owner  of  the  surface  rights  in  the  land.  For  surely 
upon  a  test  of  uniformity  or  of  equal  protection  of  the  laws 
this  statute  could  better  meet  that  test  if  it  includes  estates  or 
rights  in  ores  and  minerals  created  by  exception  or  express 
grant  than  if  it  me  oly  applied  to  rights  to  enter,  mine,  etc., 
created  by  reservation.     The  reasons  for  this  are  obvious. 

The  statute  carries  with  it  on  its  face  some  indications  of 
a  purpose  to  accomplish,  under  the  guise  of  a  taxing  law,  the 
result  of  extinguishing  all  right  or  title  in  ores  or  minerals 
in  or  under  land  outstanding  in  a  third  person  separate  from 
the  surface  rights  and  to  bestow  such  rights  upon  the  person 
who  may  for  the  time  being  own  the  surface  rights  to  the 
land.  But  a  statute  with  this  interpretation  would  not  meet 
the  constitutional  tests  above  mentioned  as  strongly  as  a  stat- 
ute for  the  purpose  of  raising  revenue  by  taxation,  (a)  For 
centuries  it  has  been  common  law  that  there  may  be  different 
estates  and  interests  in  the  same  piece  of  land, — tenancy  in 
common,  life  estates,  estates  for  years,  remainder,  reversions, 
easements,  limited  fees,  rights  of  piscary  or  turbary,  title  to 
standing  and  growing  timber,  rights  to  quarry,  or  rights  to 
minerals  in  or  under  the  surface.  This  precludes  any  theory 
that  such  multiplication  of  estates  in  a  single  tract  of  land  is 
detrimental  to  public  welfare  so  as  to  call  for  any  exercise  of 
the  police  power.  On  the  contrary  it  has  been  generally 
agreed  by  lawyers,  statesmen,  and  publicists  that  any  policy 
which  increases  the  number  of  proprietors  in  the  common- 
wealth is  beneficial  rather  than  injurious  in  its  tendency, 
(b)  Underhand  or  improper  purposes  are  not  to  be  attributed 
to  the  legislature. 

First  conclusion.  So  that  in  deference  to  the  rule  of  con- 
stitutional law  which  requires  us  to  hold  every  statute  consti- 
tutional unless  we  are  satisfied  beyond  a  reasonable  doubt  to 
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the  contrary,  we  must  treat  this  statute  as  a  taxing  statute 
enacted  for  the  purpose  of  raising  revenue  for  governmental 
purposes  and  as  including  within  its  scope  all  cases  in  which 
by  exception,  reservation,  or  express  grant  the  title  to  ores 
and  minerals  in  land,  together  with  the  right  of  exploring 
for  and  mining  the  same,  are  vested  in  some  person  or  per- 
sons other  than  the  person  or  persons  who  own  title  to  the 
land  and  its  beneficial  use  for  any  and  all  other  purposea 

2.  I  do  not  rest  this  case  solely  on  the  question  of  the 
validity  of  the  statute  under  sec.  1,  art  Vill,  Const,  of  Wis. 
I  also  consider  its  validity  under  the  Fourteenth  amenchnent 
to  the  paramount  federal  constitution,  (a)  because  it  has 
been  customary  in  this  court  to  consider  th^je  constitutional 
requirements  together.  BlacJc  v.  State,  113  Wis.  205,  89 
N.  W.  522;  State  v.  Whitcom,  122  Wis.  110,  99  N.,W.  468; 
Lawrence  University  v.  Outagamie  Co.  150  Wis.  244,  136 
N.  W.  619,  and  cases  cited,  (b)  Because  if  it  conflicts  with 
the  paramoimt  constitution  it  must  fall  notwithstanding  it 
might  be  thought  capable  of  enforcement  under  our  state 
constitution,  (c)  It  might  be  well  to  rest  it  wholly  on  the 
federal  constitution.  I  would  have  been  willing  to  so  rest  it 
and  say  nothing  about  the  state  constitution,  out  of  deference 
to  the  minority  opinion  and  to  facilitate  the  review  of  the  de- 
cision in  the  supreme  court  of  the  United  States  by  those 
hereafter  claiming  title  under  this  statute. 

3.  The  arbitrary  imposition  of  unequal  burdens  upon  per- 
sons between  whom  no  substantial  distinction  germane  to  the 
purposes  and  objects  of  the  law  can  be  made  is  forbidden  by 
the  state  and  federal  constitutions  in  matters  of  taxation  as 
well  as  in  other  matters.  This  distinction  or  difference  nec- 
essary to  uphold  the  classification  must  be  one  which  has 
some  relation  to  the  legal  capacity  of  the  person,  as  infancy, 
coverture,  lunacy,  idiocy,  alienage,  etc.,  or  to  the  nature  and 
qualities  of  the  property  discriminated  against,  as,  for  ex- 
ample, dangerous  or  nondangerous  property,  or  to  the  proper 
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objects  sought  to  be  achieved  by  the  legislature.  For  in- 
stance: inequality  of  burden  based  upon  stature,  complexion, 
political  belief,  or  upon  insignificant  or  immaterial  distinc- 
tions in  the  nature  and  qualities  of  property,  or  upon  differ- 
ences having  in  them  nothing  germane  to  the  proper  object 
sought  to  be  attained  by  the  statute,  would  not  be  permissible 
inequality.  The  statute  in  question  affords  a  good  illustra- 
tion. The  value  of  the  use  and  occupation,  and  from  this 
and  other  data  the  market  value  of  land,  is  ascertainable. 
The  existence  or  value  of  ores  or  minerals  beneath  the  sur- 
face undisclosed  is  not  easily  ascertainable,  but  might  be 
known  to  the  owner  if  he  has  drilled  and  tested  the  land. 
This  is  a  distinction  cognate  to  the  purposes  of  the  statute 
which  would  support  the  discrimination  found  in  the  statute 
requiring  such  owner  to  furnish  the  assessor  an  affidavit  of 
value  while  the  owners  of  other  estates  in  the  same  tract  of 
land  are  not  required  to  do  so.  If  this  were  all  of  the  stat- 
ute, the  statute  would  be  valid  under  either  the  federal  or 
state  constitution. 

By  other  statutes  all  sales  of  real  or  personal  property  of  a 
delinquent  taxpayer  are  subject  to  competitive  bidding  at 
public  auction.  In  the  case  of  the  sale  of  personal  property 
the  buyers  bid  up  upon  the  price,  while  in  the  case  of  land 
they  bid  down  upon  the  quantity.  The  bidding  is  as  truly 
competitive  and  as  much  for  the  benefit  of  the  delinquent 
taxpayer  in  one  case  as  in  the  other.  Under  the  statute  here 
in  review  the  property  mentioned  is  returned  delinquent,  ad- 
vertised for  public  sale,  bidders  are  invited,  and  the  prop- 
•erty  treated  in  all  respects,  except  with  reference  to  the  mode 
of  assessment,  as  other  real  property.  But  when  the  invited 
bidders  come  they  are  prohibited  from  bidding  because  they 
cannot  become  purchasers.  No  one  but  the  state  or  county 
or  the  person  who  owns  the  remaining  interest  in  the  land 
can  bid  at  the  sale.  Now  if  this  is  a  taxing  statute,  the  pur- 
pose of  which  is  to  raise  revenue  for  state  expenses,  this  limi- 
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tation  of  bidders  is  apparently  not  germane  to  but  in  contra- 
vention of  the  purpose  of  the  statute.  It  also  discriminates 
injuriously  against  the  holder  of  the  kind  of  property  de- 
scribed because  he  loses  the  advantage  of  having  some  one 
purchase  his  mineral  rights  in  the  north  one,  three,  ten,  or 
twenty  acres  of  the  tract  in  question,  leaving  him  the  re- 
mainder. This  discrimination  is  wholly  arbitrary;  there  is 
no  Intimate  classification  on  which  it  can  rest  It  surely 
does  not  aid  the  state  in  collecting  its  revenue  to  limit  the 
number  of  bidders  nor  to  require  the  whole  land  to  be  sold 
instead  of  the  smallest  area  from  off  the  north  side.  There 
is  nothing  in  the  nature  of  the  property  or  in  its  existence 
detrimental  to  public  welfare.  There  is  no  ground  for  any 
l^al  classification  upon  which  this  added  burden  can  rest 
It  is  argued  that  the  alleged  sale  is  really  not  a  sale  but  an 
absolute  forfeiture.  This  is  contrary  to  the  language  and 
meaning  of  several  statutes  treating  the  affair  as  a  sale  and 
not  as  a  forfeiture.  But  under  the  constitutional  rules  in 
question  the  legislature  could  not  provide  for  a  sale  at  public 
auction  with  competitive  bidding  for  the  property  of  one  de- 
linquent taxpayer  and  an  absolute  forfeiture  of  the  property 
of  another  delinquent  taxpayer,  there  being  nothing  in  the 
nature  of  the  property  to  uphold  or  upon  which  to  classify 
this  discrimination. 

It  having  been  decided  by  this  court  that  the  requirement 
that  the  rule  of  taxation  be  uniform  is  not  limited  to  the 
mere  rate  of  taxation,  I  think  it  follows  that  the  statute  in 
question  transgresses  this  requirement  as  well  as  the  Four- 
teenth amendment  to  the  United  States  constitution.  "The 
rule  of  taxation"  does  not,  I  think,  extend  to  all  steps  in  en- 
forcing collection  of  the  tax.  But  it  does  extend  to  those  im- 
portant steps  which  are  essential  parts  of  the  tax  proceedings. 
Collection  by  demand  or  collection  by  enforcement  process 
are  such^  and  it  would  be  intolerable,  for  illustration,  that  a 
certain  favored  class  should  have  six  months  in  which  to  pay 
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their  taxes  while  others  must  pay  in  six  days,  (b)  This 
statute,  I  think,  also  aims  to  cut  off  at  the  sale  the  right  of 
redemption  of  the  owner  of  the  kind  of  property  discrimi- 
nated against,  while  leaving  a  three  years'  right  of  redemp- 
tion to  all  other  owners  of  other  estates  in  the  same  tract  of 
land.  True,  the  redemption  must  be  made  upon  penalty, 
paying  fifteen  per  cent  interest,  but  he  would  be  a  bold  in- 
novator in  the  law  who  would  hold  that  the  equity  of  redemp- 
tion is  not  a  matter  of  great  consequence.  Besides  this,  he 
would  be  much  at  variance  with  facts  and  would  ignore  the 
ordinary  practices  prevailing  in  real  life.  But  just  as  there 
was  no  legal  foundation  for  classification  or  discrimination 
in  the  clause  which  deprived  the  owners  of  the  ores  and  min- 
erals of  the  advantage  of  competitive  bidding,  bo  there  is  no 
legal  foundation  for  this  discrimination  against  him  with 
reference  to  the  time  or  manner  of  redemption.  In  this  lat- 
ter respect  the  act  is  void  under  both  the  state  and  federal 
constitutions,  (c)  I  consider  the  act  invalid  also  in  that  it 
attempts  to  confer  upon  a  stranger  to  the  title  of  the  ores  and 
minerals  the  privilege  of  redemption  or  acquisition  which  it 
denies  to  the  delinquent  owner.  This  is  a  clear  case  of  de- 
nying the  equal  protection  of  the  law.  It  would  be  the  legal 
equivalent  of  enacting  that  one  tenant  in  common  might  ac- 
quire title  to  the  whole  under  a  tax  sale,  while  the  other  ten- 
ant in  common  could  not 

4.  With  reference  to  the  provision  making  the  assessor's 
valuation  conclusive,  I  understand  that  to  be  conclusive  ex- 
cept in  case  of  fraud.  That  is  to  say,  I  understand  the  rule 
that  fraud  vitiates  everything  obtains  here.  With  this  quali- 
fication I  think  that  when  a  duty  relating  to  assessment  is 
lawfully  imposed  on  a  taxpayer  which  he  is  given  time  and  op- 
portunity to  perform,  but  which  he  fails  to  perform,  all  who 
fail  to  perform  that  duty  constitute  a  class  against  which 
the  valuation  of  the  assessor,  while  not  fraudulent,  may  be 
made  conclusive. 
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5.  If  the  statute  in  question  is  unconstitutional  in  its  basic 
and  leading  provisions  as  aforesaid,  the  purchaser  at  the  sale 
would  acquire  no  title  as  against  the  owner  and  the  state 
should  not  be  coerced  to  audit  claims  or  pay  out  money  on  a 
void  sale.  The  part  of  the  statute  sought  to  be  enforced  here 
by  mandamus  is  not  capable  of  severance  from  those  portions 
above  held  void,  but  expressly  rests  thereon  and  is  insepa- 
rably interrelated  therewith. 

There  is  another  ground  of  unconstitutionality  which  I 
must  now  mention.  The  provision  for  the  state  advancing 
money  to  the  county,  which  then  drops  out  of  consideration, 
taken  with  the  provision  that  the  owner  of  the  remaining  in- 
terest in  the  land  may  redeem  within  three  years  and  in 
many  cases  within  a  longer  time,  amoimts  in  practical  effect 
to  the  state  advancing  money  for  this  favored  person,  who  has 
an  option  to  repay  the  state  the  amount  advanced  with  in- 
terest and  take  the  property  or  to  let  the  state  keep  the  prop- 
erty. He  has  three  years  or  more  within  which  to  drill  and 
test  the  land,  and  if  he  finds  no  ore  there  he  will  leave  it  to 
the  state.  If  he  finds  ore  he  will  redeem  and  become  the 
owner.  But  if  he  has  not  the  means  to  carry  on  drilling  and 
exploration  he  will  naturally  turn  the  possession  of  the  land 
for  the  purpose  of  drilling  and  exploration  over  to  a  drilling 
and  exploring  company  which  will  explore  and  acquire  title 
to  the  sama  If  such  company  finds  ore  it  will,  through  the 
owner  of  the  surface  rights,  redeem;  if  not,  the  exploring 
company  will  leave  the  land  to  the  state.  We  may  question 
whether  a  statute  requiring  the  secretary  of  state  to  audit  a 
demand  against  the  state  created  by  statute,  which  demand 
amounts  to  an  advance  by  the  state  to  one  owner  of  a  part 
interest  in  land  to  enable  him  to  acquire  the  interest  of  an- 
other owner  in  the  same  land,  the  state  acquiring  nothing 
except  interest  on  its  loan  or  a  right  to  take  the  ores  and  min- 
erals in  cases  where  there  are  none,  is  valid.  I  think  it  is 
not  valid.     I  think  it  is  appropriating  state  money  for  the 
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purpose  of  aiding  a  private  enterprise.  The  statute  by  shut- 
ting out  bidders  prevents  the  state  from  collecting  its  reve- 
nues. It  then  provides  for  the  state  becoming  the  purchaser, 
but  this  state  title  so  acquired  is  redeemable  at  the  option  of 
the  owner  of  another  separate  interest  in  the  land.  This  last 
mentioned  person  is  under  no  obligation  to  redeem,  owes  no 
debt  or  duty  to  pay  the  tax,  and  can  select  all  the  valuable 
mineral  rights  and  become  the  owner  thereof  and  leave  those 
that  are  nonexistent  or  worthless  to  the  state.  As  to  all  miu' 
eral  rights  redeemed,  the  state  is  merely  advancing  money 
for  the  benefit  of  one  who  is  in  the  law  a  stranger  to  the  in- 
terest sold  for  taxes.  As  to  all  mineral  rights  unredeemed 
by  this  favored  person,  the  state  is  endeavoring  to  acquire 
title,  not  to  collect  taxes. 


Lyons,  Respondent,  vs.  Rossmeissl  and  another,  Appellants. 

April  IS— June  16,  1915. 

Party  walls:  Contracts:  Adjoining  landowners:  Common  use  of  strip. 

Where  plaintiff  and  defendants,  who  owned  adjoining  lots  and  had 
the  right  to  use  in  common  a  three-foot  strip  of  which  the  fee 
was  in  defendants,  duly  executed  a  written  agreement  by  which 
plaintiff,  who  was  about  to  erect  a  three-story  building,  was 
given  the  right  to  build  a  party  wall  in  accordance  with  her 
plans  and  specifications,  partly  upon  said  strip  and  partly  on  de- 
fendants' land,  and  it  was  provided  that  such  wall  should  be  "of 
sufficient  strength  to  be  used  for  and  constitute  the  west  wall  of 
first  party's  brick  building  she  is  to  erect  and  also  the  east  wall 
of  any  brick  building  of  a  like  number  of  stories  or  less  which 
second  parties  .  .  .  may  hereafter  build  upon  their  lot/'  such 
agreement,  together  with  the  construction  of  the  wall  and  the 
subsequent  acts  of  the  parties,  defined  and  fixed  their  respective 
rights  as  to  the  three-foot  strip  and  the  beneficial  use  thereof 
during  the  existence  of  the  buildings  contemplated  by  the  agree- 
ment, apportioning  between  them,  in  accordance  with  the  loca- 
tion of  the  party  wall,  the  areas  on  the  several  floors  not  occu- 
pied by  common  stairways  and  passageways.  Kebwin,  J.»  dii> 
sents. 
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Appbai.  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodlaih),  Circuit  Judga     Affirmed. 

This  is  an  action  to  restrain  the  defendants  from  tearing 
down  or  interfering  with  a  party  wall  on  the  third  story  of 
the  plaintiffs  building  constructed  on  the  land  adjacent  to 
defendants^  lot  A  temporary  injimction  was  entered  against 
the  defendants  pending  the  action.  The  defendants  put  in 
issue  the  material  allegations  of  the  complaint  and  set  up  sev- 
eral counterclaims.  The  controversy  arose  out  of  the  rela- 
tive rights  of  the  parties  under  the  following  agreement: 

"Articles  of  agreement,  made  and  entered  into  this  16th 
day  of  August,  1897,  by  and  between  Bertha  Lyons  of  the 
first  part  and  J.  &  M,  Rossmeissl  of  the  second- part,  all  of 
the  city  of  Appleton,  Outagamie  county,  Wisconsin,  wit- 
nesseth: 

"First  The  party  of  the  first  part  being  the  owner  in  fee 
of  the  following  described  piece  or  parcel  of  land,  situated  in 
the  Second  ward  of  said  city  of  Appleton,  to  wit,  the  east 
twenty  (20)  feet  of  the  west  eighty-seven  and  forty  one-hun- 
dredths  (87  40-100)  feet  of  the  north  one  hundred  (100) 
feet  of  block  five  (5),  in  the  Second  ward  of  the  city  of  Ap- 
pleton; also  an  undivided  interest  in  that  strip  of  land 
three  (3)  feet  wide  east  and  west  and  one  hundred  (100) 
feet  long  north  and  south,  which  adjoins  said  premises  on  the 
west,  and  which  strip  has  been  reserved  for  common  use  by 
adjacent  owners;  together  with  the  perpetual  right  of  way  in 
common  with  the  adjacent  proprietors  over  that  certain 
twenty  (20)  feet  alley  as  now  laid  out  extending  easterly  and 
westerly  and  abutting  said  premises  on  the  south;  and  the 
parties  of  the  second  part  being  the  owners  in  fee  of  the  ad- 
joining lot  and  premises  on  the  west,  hereby  for  and  in  con- 
sideration of  the  covenants  hereinafter  contained  agree  as  fol- 
lows: 

"Second.  The  parties  of  the  second  part  authorize,  em- 
power, and  grant  unto  first  party  the  right  to  erect  and  con- 
struct a  party  wall  partly  on  the  dividing  line  between  said 
properties  and  premises  and  partly  on  the  premises  of  second 
parties,  which  line  runs  as  follows :  Commencing  at  the  curb 
or  outer  edge  of  the  sidewalk  in  the  center  line  of  said  three- 
feet  reservation  ^for  common  use  by  adjacent  owners^  and 
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running  thence  south  twelve  (12)  feet;  thence  west  three  (3) 
feet  two  (2)  inches;  thence  south  thirty-two  (32)  feet;  thence 
east  three  (3)  feet  two  (2)  inches  to  said  center  line;  thence 
south  thirty-nine  (39)  feet  five  (5)  inches;  thence  west 
three  (3)  feet  two  (2)  inches;  thence  south  twenty-eight  (28) 
feet  seven  (7)  inches  to  the  south  end  of  said  one  hun- 
dred (100)  feet,  allowing  in  addition  the  usual  footing  for 
the  foundation  wall;  the  said  foundation  and  walls  for  the 
three-story  building  to  be  built  of  brick  above  the  stone  foun- 
dation, and  thickness  and  height  to  be  according  to  the  plana, 
drawings,  and  specifications  of  Philip  Dean,  architect,  for 
first  party's  building,  and  to  be  one  hundred  (100)  feet  in 
depth  back  from  CoUege  avenue ;  first  party  to  build  between 
the  front  and  rear  stairway  (as  located  on  said  plans  and 
specifications)  two  stone  abutments  on  which  shall  be  set  and 
placed  two  iron  columns  to  support  the  iron  I-beams  above, 
and  on  the  third  story  there  shall  be  a  row  of  I-beams  and 
columns  for  the  support  of  the  roof  and  third-story  ceiling — 
these  columns  and  I-beams  to  be  built  in  with  masonry  so  as 
to  form  the  outside  west  wall;  the  first  party  to  furnish  all 
the  materials  therefor  and  pay  and  discharge  all  claims  for 
the  construction  and  completion  of  the  same — all  to  be  done 
and  completed  according  to  said  plans,  drawings,  and  specifi- 
cations; said  foundation,  wall,  abutments,  columns,  I-beams, 
stairs,  and  stairway  (to  be  built  and  completed  front  and  rear 
by  first  party)  to  be  composed  of  good  material  for  the  purpose 
and  done  in  a  workmanlike  manner,  including  painting,  etc, 
so  as  to  be  a  complete  job;  said  foundations,  abutments, 
walls,  etc.,  shall  be  of  sufficient  strength  to  be  used  for  and  con- 
stitute the  west  wall  of  first  party's  brick  building  she  is  to 
erect  and  also  the  east  wall  of  any  brick  building  of  a  like 
number  of  stories  or  less  which  second  parties  or  their  heirs 
or  assigns  may  hereafter  build  upon  their  lot,  and  chinmey 
flues  to  be  put  in  west  side  of  said  wall  (as  per  said  plans, 
drawings,  and  specifications)  ;  and  second  parties,  their  heirs 
or  assigns,  shall  have  the  right  to  use  said  walls,  stairs,  stair- 
ways, pillars,  abutments,  columns,  etc.,  for  any  and  all  pur- 
poses necessary  to  the  use  and  enjoyment  of  second  parties' 
lot  so  long  as  first  party's  building  shall  stand  (and  in  case 
second  parties,  their  heirs  or  assigns,  shall  have  erected  a 
building  on  their  land  previous  to  the  destruction  of  fii*st 
party's  contemplated  building,  then  so  long  as  both  or  eitlier 
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BTich  buildings  shall  stand).  The  second  parties,  however, 
agree  and  bind  themselves,  their  and  each  of  their  heirs  and 
assigns,  that  when  they  or  either  of  them  shall  erect  a  building 
on  their  lot  and  land,  they  or  either  of  them  will  pay  one 
half  (i)  the  cost  and  value  of  said  wall,  abutments,  columns, 
beams,  stairs,  stairways,  woodwork,  etc.,  when  actually  used 
for  the  building  on  their  said  lot  and  not  before,  the  amount, 
price,  value,  and  sum  to  be  paid  for  shall  be  the  actual  cost 
thereof  at  the  time  when  actually  furnished,  completed,  and 
erected,  and  to  be  the  contract  price  and  prices  at  which  the 
same  shall  be  let  and  contracted  for  and  built,  to  be  ascer- 
tained, fixed,  and  determined  by  said  architect  or  the  agree- 
ment of  the  parties  hereto,  or,  in  case  of  the  death  of  said 
architect,  and  the  parties  cannot  agree  on  said  sum,  then  by 
common-law  arbitration,  each  of  the  parties  choosing  a  com- 
petent disinterested  person,  and  the  two  so  chosen  to  select  a 
third,  and  a  decision  of  a  majority  to  be  final  and  conclusive, 
but  the  amount  not  to  exceed  the  cost  and  contract  price 
aforesaid  and  to  be  inserted  in  this  agreement  and  the  dupli- 
cate thereof  by  the  parties  or  one  of  them  or  said  architect, 
the  payment  to  be  made  before  the  building  is  begun  to  be 
built  on  second  parties'  lot ;  the  amount  of  said  cost  as  fixed 
is  eleven  hundred  and  thirty-six  and  12-100  dollars ;  and  in 
building  and  connecting  witii  said  walls,  etc.,  no  connections 
of  woodwork,  such  as  joists,  etc.,  shall  be  made  to  connect 
with  woodwork  of  first  party's  building. 

"Third.  It  is  agreed  by  the  parties  that,  in  order  to  widen 
said  stairways  and  entrances  thereto,  each  of  said  parties 
shall  allow  to  be  included  therein  from  their  respective  lots 
two  (2)  inches  more  of  land. 

"Fourth.  These  articles  of  agreement  shall  bind  the  par- 
ties hereto  mutually  and  inure  to  their  benefit,  and  bind  and 
inure  to  the  benefit  of  their  respective  heirs  and  assigns. 

"In  witness  whereof,  the  parties  have  hereto  set  their  hands 
and  seals  the  day  and  year  first  above  written :  first  party  by 
her  own  proper  name,  and  second  parties  in  their  individual 
and  copartnership  names. 

"In  presence  of  Bertha  Lyons.  (Seal) 

*TB[enry  D.  Eyan«  J.  &  M.  Eossmeissl.    (SeaL) 

"M.  Lyons,  Jos.  Rossmbissl.  (Seal.) 

Math.  Eossmeissl.      (Seal.)" 
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The  agreement  was  duly  acknowledged  August  16, 1897. 

The  court  below  found,  among  other  things,  in  substance, 
that  inmiediately  upon  the  execution  of  the  contract  referred 
to  in  the  statement  of  facts  the  plaintiff  erected  a  three-story 
brick  building  for  store,  offices,  and  lodge  rooms  in  accord- 
ance with  plans  and  specifications  referred  to  in  said  agree- 
ment; that  said  building  was  completed  in  1898  in  accord- 
ance with  the  plans  and  specifications,  the  party  wall  being 
the  west  line  of  the  building,  and  said  wall  was  located, 
placed,  and  constructed  in  accordance  with  the  plans  and 
specifications  and  in  accordance  with  said  agreement,  and 
plaintiff  ever  since  has  been  in  the  actual  occupancy  of  said 
building ;  that  during  the  period  of  construction  of  the  plaint- 
iff's building  the  defendants  were  engaged  in  business  in 
close  proximity  to  said  building  and  had  actual  knowledge  of 
the  construction,  use,  and  occupancy  of  said  building;  that 
the  third  story  of  plaintiff's  building  is  finished  off  as  a  pub- 
lic hall,  leased  and  used  as  such;  that  on  October  25,  1911, 
the  defendants,  while  in  the  process  of  constructing  their 
building,  threatened  to  tear  out  the  party  wall  on  the  third 
floor,  and  if  permitted  to  do  so  irreparable  damage  will  re- 
sult to  the  plaintiff;  that  plaintiff  has  offered  to  give  defend- 
ants the  right  of  ingress  and  egress  to  the  said  third  story  in 
accordance  with  the  terms  of  the  agreement 

The  court  concluded  as  matter  of  law  that  the  plaintiff  was 
entitled  to  the  relief  demanded  and  made  the  temporary  in- 
junctional  order  permanent,  restraining  the  defendants  from 
tearing  down  or  injuring  the  party  wall.  Judgment  was  en- 
tered accordingly,  from  which  this  appeal  was  taken. 

C  0,  Cannon,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Julius  P.  Frank, 
and  a  supplemental  brief  by  Julius  P.  Frank,  attorney,  and 
Olin,  Butler,  Stehbins,  Curkeet  &  Stroud,  and  the  cause  was 
argued  orally  by  Mr.  Frank  and  Mr.  E.  L.  Butler. 
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SnsBBCKSB,  J.  The  defendants  contend  that  the  trial 
court  erred  in  restraining  them  from  removing  a  part  of  the 
party  wall  in  the  third  story  of  the  plaintiff's  building.  The 
court  held  in  effect  that  defendants  relinquished  their  rights 
to  the  common  use  of  a  part  of  the  three-foot  strip  by  the 
party-wall  agreement  and  the  erection  by  plaintiff  of  her 
building  pursuant  thereto.  It  is  without  dispute  that  at  the 
time  this  party-wall  contract  was  made  the  parties  had  an 
undivided  interest  in  the  common  use  of  the  three-foot  strip. 
The  contract  recognizes  it.  It  appears  that  plaintiff  at  the 
time  the  contract  was  made  proposed  erecting  a  three-story 
building  on  her  lot  In  executing  this  purpose  she  desired 
to  use  and  occupy,  to  the  extent  of  her  interest,  the  three-foot 
strip  in  connection  therewith.  The  parties  imdertook  to  ar- 
range for  such  use  by  the  party-wall  agreement  Under  these 
circumstances  the  effect  of  the  contract  and  the  construction 
of  the  party  wall  and  buildings  by  the  plaintiff  constitute  the 
basis  upon  which  the  rights  of  the  parties  in  this  three-foot 
strip  are  to  be  determined.  The  plaintiff  contends  that  the 
provisions  of  this  agreement  fix  and  establish  the  beneficial 
use  of  this  strip  during  the  life  of  her  three-story  building 
and  the  one  which  the  defendants  contemplated  building 
when  the  contract  was  made.  The  contract  grants  to  the 
plaintiff  the  right  to  erect  the  party  wall  on  the  designated 
dividing  line  between  said  properties  and  partly  on  the  prem- 
ises of  the  defendants ;  that  it  was  to  be  constructed  according 
to  the  pfans,  drawings,  and  specifications  there  exhibited  to 
the  parties ;  that  two  iron  columns  were  to  be  placed  on  the 
abutments  between  front  and  rear  stairway,  as  located  in  the 
architect's  plans,  for  the  support  of  the  I-beams  above,  "and 
on  the  third  story  there  shall  be  a  row  of  I-beams  and  col- 
umns for  the  support  of  the  roof  and  third-story  ceiling — 
these  columns  and  I-beams  to  be  built  in  with  masonry  so  as 
to  form  the  outside  west  walL"     Another  provision  is:  "said 
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foundations,  abutments,  walls,  etc.,  shall  be  of  sufficient 
strength  to  be  used  for  and  constitute  the  west  wall  of  first 
party's  brick  building  she  is  to  erect  and  also  the  east  wall  of 
any  brick  building  of  a  like  number  of  stories  or  less  which 
second  parties  or  their  heirs  and  assigns  may  hereafter  build 
upon  their  lot."  These  provisions  clearly  indicate  that  the 
parties  intended  this  wall  as  the  division  line  of  the  buildings 
on  their  respective  lots  and  necessarily  granted  to  plaintiff 
the  right  to  inclose  the  parts  of  the  area,  occupied  by  her 
building,  of  the  three-foot  strip,  subject  to  such  right  of  its 
use  in  common  as  the  contract  specified.  The  acts  of  the 
parties  pursuant  to  this  agreement  show  that  it  was  under- 
stood that  their  common  uses  of  the  strip  were  fixed  and  es- 
tablished in  connection  with  their  contemplated  buildings. 
They  so  carried  out  the  contract,  and  pursuant  thereto  have 
occupied  the  strip  on  the  first  and  second  story  of  plaintiff's 
building  without  controversy.  The  finding  of  the  trial  court 
that  the  building  was  erected  pursuant  to  the  plans  approved 
in  the  contract  cannot  be  disturbed  under  the  facts  and  cir- 
cumstances of  the  case.  It  must  also  be  considered  that  the 
west  wall  of  plaintiff's  building  is  the  partition  wall  between 
the  plaintiff's  and  defendants'  buildings  as  agreed  upon  in  the 
contract.  The  main  contention  of  the  defendants  rests  upon 
the  claim  that  its  right  to  one  half  or  to  the  whole  of  the 
three-foot  strip  on  the  third  floor  of  plaintiff's  building  is  ap- 
purtenant to  their  interest  in  the  fee  of  such  strip,  and  that 
they  have  not  relinquished  any  of  their  original  interest  in  or 
right  to  any  beneficial  use  of  the  strip.  This  claim  conflicts 
with  the  rights  granted  the  plaintiff  by  the  party-wall  agree- 
ment, which  authorized  the  plaintiff  to  inclose  the  portions 
of  this  strip  lying  on  the  east  of  the  wall,  as  shown  by  the 
architect's  plan  of  her  proposed  building.  The  execution  of 
this  plan  under  the  party-wall  agreement  operated  to  estab- 
lish the  plaintiff's  and  defendants'  rights  respectively  to  the 
beneficial  use  of  their  common  interest  in  this  strip.  We 
find  no  basis  for  defendants'  claim  that  no  such  results  were 
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contemplated  and  intended  by  the  parties  when  they  entered 
into  this  contract     Applying  the  context  of  the  parts  of  the 
contract  stated  above  to  the  subject  matter,  there  is  evinced  a 
purpose  and  intent  by  the  parties  to  apportion  their  rights 
and  beneficial  uses  in  this  strip,  and  that  such  apportionment 
thereof  was  in  fact  established  by  erecting  the  party  wall  as 
agreed  and  in  using  the  area  of  such  strip  as  divided  by  the 
party  wall.     In  legal  effect  these  acts  constitute  a  mutual 
relinquishment  thereof  to  such  parts  as  were  not  to  be  used 
in  common  under  the  arrangements  embodied  in  the  contract 
and  in  the  plans  and  specifications  of  plaintiff's  building,  as 
approved  thereby.     The  result  of  these  transactions  is  that 
plaintiff  and  defendants  occupied  a  part  of  this  strip  in  com- 
mon with  stair-  and  passage-ways,  and  the  parts  not  so  occu- 
pied by  common  stair-  and  passage-ways  were  apportioned 
between  the  parties  in  accordance  with  the  location  of  the 
party  wall  and  the  approved  plans  of  plaintiff's  building. 
The  evidence  sustains  the  conclusion  that  the  parties  gave 
this  party-wall  contract  a  practical  construction  in  harmony 
with  this  interpretation  of  it.     Upon  these  considerations  it 
must  follow  as  a  legal  conclusion  that  the  contract  defined  the 
rights  of  the  parties  as  to  the  three-foot  strip  and  fixed  the 
extent  of  their  beneficial  use  thereof  during  the  existence  of 
plaintiff's  proposed  building  and  the  contemplated  building 
of  the  defendants  in  connection  with  the  proposed  party  walL 
The  execution  of  the  agreement,  as  shown  by  the  evidence, 
conferred  upon  the  plaintiff  the  right  to  use  the  areas  on  the 
respective  floors  inclosed  by  the  party  wall  on  her  side  there- 
of, except  the  portions  which  were  assigned  and  occupied  by 
them  in  conmion  for  purposes  of  stair-  and  passage-ways  and 
the  part  defendants  occupy  on  the  second  floor  as  toilets,  off 
from  the  common  passageway.     Wailis  v.  First  Nat  Bankj 
155  Wis.  306,  143  N".  W.  670.     The  defendants  therefore 
had  no  right  to  take  down  the  partition  wall  on  the  third 
floor  for  the  purpose  of  entering  the  area  of  the  three-foot 
strip  allotted  to  plaintiff  under  the  contract.     The  judgment. 
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of  the  trial  court  properly  restrained  defendants  from  mak- 
ing the  threatened  entry  into  plaintiff's  building  on  the  third 
floor  through  the  party  wall. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 

The  following  opinion  was  filed  July  8,  1915: 

Kerwin",  J.  {dissenting).  I  cannot  agree  with  the  ma- 
jority of  the  court.  I  think  the  judgment  below  should  bo 
reversed  for  the  following  reasons: 

(1)  At  the  time  the  party-wall  agreement  was  made  the 
title  to  the  three-foot  strip  was  in  defendants,  subject  to  an 
easement  in  plaintiff  for  stairway  and  hall  purposes  in  com- 
mon with  defendants.  (2)  The  title  has  never  been  trans- 
ferred to  plaintiff,  unless  the  party-wall  contract  and  the  acts 
of  the  parties  under  it  had  that  effect  (8)  There  is  nothing 
in  the  party-wall  contract  impairing  the  title  of  defendants. 
(4)  The  party-wall  contract  recognizes  the  continuing  rights 
of  the  defendants  as  owners  subject  to  the  easement  in  plaint- 
iff. At  least  there  is  no  relinquishment.  (6)  The  manner 
of  construction  of  the  wall  supports  the  idea  that  the  parties 
understood  that  the  defendants'  interest  in  the  strip  contin- 
ued. (6)  The  evidence  and  manner  of  construction  of  the 
wall  rebuts  any  presumption  that  defendants  relinquished 
their  interest  in  the  three-foot  strip.  (7)  On  the  admitted 
facts  no  rights  have  been  acquired  by  plaintiff  by  estoppel, 
waiver,  or  acquiescence.  (8)  I  think  the  defendants  are  the 
owners  in  fee  of  the  three-foot  strip  subject  to  the  easement 
in  plaintiff.  (9)  But  in  any  event  the  defendants  are  at 
least  tenants  in  common  with  plaintiff  of  the  three-foot  strip 
and  are  entitled  to  equal  enjoyment  with  plaintiff  of  all 
space  embraced  within  the  three-foot  strip  not  occupied  by 
stairways,  halls,  or  supports  for  plaintiff's  building. 

Claim  was  made,  but  not  strenuously  pressed,  that  rights 
were  acquired  by  plaintiff  in  the  three-foot  strip  by  adverse 
possession  or  estoppel.  This  contention  is  wholly  unsup- 
ported by  the  record  and  is  not  made  the  basis  of  the  decision 
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of  the  court  The  real  contention  of  plaintiff,  and  the  one 
upon  which  the  opinion  of  the  court  rests,  as  I  understand  it, 
is  that  the  defendants  in  some  way  relinquished  their  rights 
in  the  three-foot  strip  by  force  of  the  party-wall  contract  and 
the  construction  of  the  walL 

In  order  to  support  the  opinion  of  this  court  and  warrant 
an  affirmance  of  the  judgment  below  it  must  appear  that  the 
rights  of  the  defendants  in  the  three-foot  strip  were  relin- 
quished either  by  the  terms  of  the  contract,  or  by  the  terms 
of  the  contract  and  the  acts  of  the  parties  under  it  Upon 
the  undisputed  evidence  neither  position  can  be  sustained. 

The  defendants  owned  property  west  of  and  adjacent  to 
plaintiff's  property,  described  in  a  warranty  deed  to  them  as 
follows: 

''Commencing  in  the  south  line  of  College  avenue  and  the 
north  line  of  block  five  (6)  of  the  Appleton  plat  in  the  Sec- 
ond ward,  city  of  Appleton,  and  seventy-five  (75)  feet  west 
of  the  center  of  said  block  five  (5),  and  thence  running  west 
twenty-three  (23)  feet,  thence  south  one  hundred  and 
twenty  (120)  feet,  thence  east  twenty-three  (23)  feet,  thence 
north  one  hundred  and  twenty  (120)  feet  to  College  ave- 
nue to  the  place  of  beginning.  Being  same  land  described  in 
volume  47  of  Deeds,  page  468.  Reserving  therefrom  the 
unobstructed  right  of  way  for  travel  with  teams  over  the 
south  twenty  (20)  feet  of  the  above  described  land  and  reserv- 
ing therefrom  the  right  of  way  over  the  east  three  (3)  feet  to 
be  occupied  and  used  jointly  and  forever  by  and  between  the 
two  owners  of  this  tract  and  the  adjoining  twenty  (20)  feet 
east  of  this  described  tract" 

The  above  conveyance  covers  the  three  feet  in  question, 
and  the  only  interest  which  plaintiff  had  when  the  party-wall 
contract  was  made  was  the  right  of  way  described  in  the  con-^ 
veyance  to  defendants. 

Assuming  to  act  under  the  agreement  set  out  in  the  state- 
ment of  facts,  the  plaintiff  in  1897  and  1898  constructed  a 
three-story  building  upon  her  property.  Although  the  court 
found  that  the  building  was  constructed  according  to  plana. 
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and  specifications  there  is  no  proof  that  it  was  so  built,  un- 
less it  can  be  inferred  from  the  evidence  that  the  building 
was  constructed  and  that  there  were  plans  and  specifications. 
It  appears  from  the  record  that  the  wall  was  not  built  upon 
the  line  described  in  the  contract,  but  was  built  upon  the  fol- 
lowing described  line :  Starting  at  the  east  line  of  defendants' 
lot  and  the  west  line  of  the  three  feet,  running  south  from 
the  north  end  of  the  building  thirty-two  feet,  then  jogged  to 
the  east  one  and  one-half  feet,  then  south  thirty-nine  feet, 
then  jogged  back  to  the  west  one  and  one-half  feet  to  the  west 
line  of  the  three  feet,  and  then  ran  on  said  line  south  to  the 
end  of  the  lot  On  each  end  of  this  jog  thirty-nine  feet  long 
and  on  the  west  line  of  the  three  feet  were  placed  stone  abut- 
ments upon  which  rested  I-beams  to  support  the  wall  above. 
Over  these  I-beams  and  on  a  line  with  the  west  line  of  the 
three  feet  the  wall  was  extended  through  the  second  to  the 
third  story,  and  I-beams  placed  in  the  wall  between  the  sec- 
ond and  third  stories.  Front  and  rear  stairways  were  built 
from  the  first  to  the  second  story,  and  a  rear  stairway  only 
from  the  second  to  the  third  story. 

The  defendants  constructed  their  building  in  1911,  and 
when  they  reached  the  second  story  the  wall  on  that  floor  was 
torn  out  front  and  rear  to  afford  defendants  access  to  their 
offices  and  to  run  a  stairway  in  the  rear  to  the  third  story. 
The  space  on  the  second  floor  between  the  front  and  rear 
stairways  was  occupied  by  toilets  in  the  center,  leaving  a  pas- 
sageway on  each  side,  the  toilets  on  the  west  side  being  for 
the  use  of  defendants'  tenants  and  on  the  east  side  for  plaint- 
iff's tenants,  and  doors  provided  openings  for  passage  to  hall- 
ways into  the  offices  on  either  side.  Defendants  built  their 
own  stairway  west  of  the  wall  from  the  second  to  the  third 
floor. 

In  the  construction  of  their  building  the  defendants  at- 
tempted to  break  out  the  wall  north  of  the  rear  stairway, 
claiming  the  right  to  the  whole  or  part  of  the  three-foot  space 
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east  of  the  wall  and  not  occupied  in  common  and  included 
in  the  plaintiff's  inclosure  on  the  third  floor  east  of  the  walL 
The  injunction  awarded  below  restrained  such  interference. 

It  appears  from  the  evidence  that  no  wall  was  called  for  in 
the  specifications  on  the  third  floor,  but  it  was  extended  di- 
rectly over  the  wall  on  the  second  floor  and  on  the  west  line 
of  the  three  feet,  and  I-beams  constructed  therein  so  that  the 
wall  could  be  removed  and  the  beams  remain  to  support  the 
structure  above. 

The  evidence  also  shows  that  blind  doors  or  openings  were 
left  in  the  wall  on  the  second  and  third  floors,  and  that  there 
was  some  talk  of  using  the  third  floor  over  both  buildings  as 
a  common  hall ;  also  that  the  beams  were  placed  in  the  wall 
on  the  third  floor  so  that  the  wall  could  be  removed,  leaving 
the  beams  for  support 

The  production  of  the  plans  and  speciflcations  of  plaint- 
iff's building  was  demanded  by  defendants  upon  the  trial 
below,  but  they  were  not  produced  and  no  proof  made  of  their 
contents. 

There  is  no  evidence  that  the  defendants  consented  or 
agreed  that  the  party  wall  constructed  by  plaintiff  should  be 
the  dividing  line  between  the  real  estate  of  plaintiff  and  de- 
fendants, unless  it  can  be  said  that  the  contract  and  acts  of 
the  parties  omder  it  furnish  such  evidence.  There  is  no  evi- 
dence that  the  defendants  acquiesced  in  the  manner  of  the 
construction  of  plaintiff's  building  or  relinquished  their 
rights  in  the  three-foot  strip.  The  deed  in  evidence  shows 
title  in  defendants  of  the  three-foot  strip  subject  to  the  ease- 
ment in  plaintiff,  and  the  party-wall  contract  recites  that  the 
plaintiff  has  "an  undivided  interest  in  that  strip  of  land 
three  feet  wide  east  and  west,  and  one  hundred  feet  long 
north  and  south,  which  adjoins  said  premises  on  the  west, 
and  which  strip  has  been  reserved  for  common  use  by  adja- 
cent owners."  Counsel  for  plaintiff  in  their  brief  say :  "But 
it  is  undisputed  that  the  rights  of  plaintiff  and  defendants  in 
Vol.  161  —  14 
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and  to  this  three-foot  strip  are  equal  and  the  same.^^  This  is 
the  most  favorable  construction  to  plaintiff  that  the  record 
will  bear.  The  acts  of  the  plaintiff  in  constructing  the  wall 
seem  to  indicate  that  that  was  her  construction  of  the  party- 
wall  contract,  because  on  the  first  floor  the  wall  in  the  middle 
and  between  the  stairways  was  constructed  in  the  center  of 
the  three-foot  strip,  and  on  the  second  floor  the  three-foot 
strip  was  used  in  common  without  objection  from  plaintiff. 
So  there  is  nothing  in  the  evidence,  aside  from  the  express, 
terms  of  the  party-wall  contract,  which  tends  in  the  slightest 
degree  to  show  that  the  defendants  relinquished  any  of  their 
rights  in  the  three-foot  strip. 

The  opinion  of  the  court  seems  to  be  based  upon  the  theory 
that  the  following  part  of  the  contract  has  that  effect,  namely : 

"And  on  the  third  story  there  shall  be  a  row  of  I-beama 
and  columns  for  the  support  of  the  roof  and  third-story  ceil- 
ing, and  these  columns  and  I-beams  to  be  built  in  with  ma- 
sonry so  as  to  form  the  outside  west  wall."  .  .  .  "Said  foun- 
dations, abutments,  walls,  etc.,  shall  be  of  sufficient  strength 
to  be  used  for  and  constitute  the  west  wall  of  the  first  party's 
brick  building  she  is  to  erect  and  also  the  east  waU  of  any 
hrick  building  of  a  like  number  of  stories  or  less  which  sec- 
ond parties  or  their  heirs  and  assigns  may  hereafter  build 
upon  their  lot." 

Now,  assuming  as  most  favorable  to  the  plaintiff  that  the 
defendants  were  tenants  in  common  with  plaintiff  in  the 
three-foot  strip,  these  provisions  did  not  transfer  to  the 
plaintiff  all  the  defendants'  interest  in  the  three-foot  strip  on 
the  third  floor.  The  fact  that  the  wall  was  to  be  used  as  the 
west  wall  of  plaintiff's  building  and  the  east  wall  of  the  de- 
fendants' building  did  not  transfer  the  defendants'  interest 
in  the  whole  strip  to  plaintiff,  or  deprive  the  defendants  of 
their  right  to  use  the  space  in  common  with  plaintiff  in  any 
manner  not  inconsistent  with  the  easement  in  the  same  in 
the  same  manner  that  the  first  and  second  floors  were  usei 
The  manner  of  construction  and  the  evidence  show  that  there 
was  no  relinquishment  by  defendants  of  their  interest 
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The  decision  of  this  court  holds  that  the  party-wall  con- 
tract and  construction  of  the  wall  under  it  had  the  effect  of 
depriving  the  defendants  of  all  use  of  the  three-foot  strip  not 
occupied  by  the  rear  stairway  and  opening  and  gives  the  ex- 
clusive use  of  all  the  unoccupied  space  on  the  third  floor  over 
the  three-foot  strip  to  plaintiff.  This  in  my  opinion  is 
wrong.  The  defendants  cannot  be  divested  of  their  interest 
in  the  three-foot  strip  by  assumption  or  presumption.  Sec. 
2302,  Stats.  The  party-wall  contract  does  not  convey  to 
plaintiff  the  defendants'  interest  in  the  land  upon  which  the 
wall  stands,  much  less  the  part  of  the  three-foot  strip  east  of 
the  walL  Andrae  v.  Haseltine,  58  Wis.  395,  17  N.  W.  18; 
Washburn,  Easem.  &  Serv.  (3d  ed.)  564. 


Uhhted  Statbs  Glue  Compant,  Respondent,  vs.  Town  op 
Oak  Creek,  Appellant 

May  e-^une  16, 1915. 

Taxation:  Situs  of  income:  '*Derived  from  l^nHness  transacted  within 
tJie  state,''*  Sale  of  manufactured  products  outside  of  state:  In- 
terstate commerce:  Constitutional  laiv. 

1.  The  income  of  a  domestic  manufacturlDg  corporation  derived  from 
the  sale  of  its  products,  dianufactured  in  this  state,  to  customers 
In  this  and  other  states,  whether  delivered  directly  from  the  fac- 
tory to  such  customers  or  shipped  to  brandi  houses  in  other 
states  and  thence  delivered  to  customers  residing  outside  of  the 
state  on  sales  made  either  by  the  home  office  or  by  the  branch 
houses,  was  income  "derived  from  business  transacted  and 
property  located  within  the  state/'  within  the  meaning  of  sub.  3, 
sec.  1087m— 2,  Stats.  1911. 

%  The  fact  that  the  business  so  conducted  involved  transactions  in 
interstate  commerce  did  not  affect  the  situs  of  the  income;  nor 
did  the  imposition  by  the  state  of  a  tax  upon  such  income  con- 
travene sec.  8,  art.  I,  Const,  of  U.  S.,  conferring  upon  Ck)ngress 
the  power  to  regulate  commerce  between  the  states. 

5.  That  part  of  the  Income  of  such  a  corporation  which  was  derived 
from  goods  produced  and  purchased  outside  of  the  state  and 
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shipped,  either  directly  or  by  way  of  the  home  office  in  this  state, 
to  branch  houses  in  other  states  and  thence  sold  and  delivered  to 
customers  without  the  state,  was  not  attributable  to  business 
transacted  within  Uie  state  and  was  not  taxable  under  the  stat- 
ute. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Reversed. 

The  plaintiff  brought  this  action  to  recover  the  sum  of 
$2,835.38  with  interest  from  January  29,  1918.  Plaintiff, 
under  protest,  paid  this  sum  to  defendant  as  income  tax  and 
claims  it  was  in  excess  of  the  amount  lawfully  due  from  it  aa 
income  tax  on  its  income  for  the  year  1911  and  assessed  in 
the  year  1912. 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
this  state  and  is  located  and  has  its  principal  place  of  busi- 
ness at  CarroUville  in  the  town  of  Oak  Creek,  Milwaukee 
county.  The  plaintiff  conducted  the  business  of  manufac- 
turing glue,  gelatine,  grease,  and  other  products  and  sold 
these  products  in  this  and  other  states  of  the  United  States 
and  in  foreign  countries.  Its  manufacturing  was  done  at  its 
plant  in  the  town  of  Oak  Creek,  the  defendant  in  this  action. 
It  maintained  general  oflBces  at  its  plant  in  CarroUville  and 
conducted  all  of  its  business  there,  except  such  as  was  con- 
ducted at  its  established  branch  business  places  in  the  cities 
of  Boston,  Massachusetts ;  New  York  City,  New  York ;  Chi- 
cago, Illinois;  Cincinnati,  Ohio;  Richmond,  Virginia;  and 
Grand  Rapids,  Michigan.  At  these  places  the  plaintiff  car- 
ried stocks  of  its  goods.  Each  place  was  in  charge  of  a  man- 
ager, who  employed  traveling  men  to  solicit  orders  for  goods. 
A  part  of  the  goods  covered  by  orders  obtained  by  salesmen 
were  shipped  to  the  purchasers  from  the  stocks  at  these 
branches,  and  the  rest  of  such  orders  were  sent  by  the  man- 
agers to  the  plaintiff's  headquarters  at  CarroUville  and  the 
goods  called  for  by  them  were  shipped  from  the  factory  at 
CarroUviUe.  The  stock  of  goods  at  these  branches  was  in 
part  manufactured  at  the  factory  in  CarroUviUe  and  sent  to 
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the  branch  houses  before  sale  thereof,  and  the  rest  of  the 
goods  at  these  branches  the  plaintiff  purchased  from  manu- 
facturers and  dealers  outside  of  this  state  and  were  shipped 
from  the  places  of  purchase  either  directly  or  by  way  of 
plaintiff's  factory  to  these  branches. 

The  parties  agreed  upon  tlie  material  facts  of  the  case  and 
stipulated  that  in  1911  —    / 

(1)  The  value  of  plaintiff^s  property  within  the  state  was 
$753,181.61.  The  value  of  its  property  within  and  with- 
out the  state  was  $1,060,900. 

(2)  Plaintiff^s  income  from  rentals,  stocks,  bonds,  securi- 
ties, or  evidences  of  indebtedness  was  $10,390. 81, 

(3)  Plaintiff's  income  from  its  business  (exclusive  of  the 
above  item  of  $10,390.81)  for  1911  was  $1,279,850.71,  which 
is  designated  hereafter  as  its  business  income. 

(4)  The  state  tax  commission  computed  plaintiff's  net 
'Tbusiness  income",  for  1911  at  $143,200.  After  making  the 
deductions  provided  for  by  the  law  the  tax  commission  com- 
puted plaintiff's  taxable  income  for  1911  to  be  $66,576,  upon 
which  it  assessed  an  income  tax  at  the  rate  of  six  per  cent, 
amounting  to  $3,994.56. 

(5)  In  1913  the  tax  commission  made  a  reassessment  of 
plaintiff's  1911  income  to  correct  alleged  errors  in  their  as- 
sessment thereof  in  1912,  and  upon  their  computation  for 
reassessment  found  that  $13,344  of  plaintiff's  net  taxable  in- 
come for  1911  had  been  omitted  from  the  tax  of  1912  and 
made  an  assessment  thereon  at  the  rate  of  six  per  cent., 
amounting  to  $700.64,  which  the  plaintiff  paid  under  protest 
and  included  in  its  demand  of  recovery  in  this  action. 

(6)  It  is  also  stipulated  that  the  plaintiff's  net  '^business 
income"  for  1911  arising  from  the  conduct  of  its  business 
was  derived  as  follows : 

(a)  The  sum  of  $15,999.47  was  realized  from  the  manu- 
facture, sale,  and  delivery  of  goods  from  its  factory  to  cus* 
tomers  residing  in  the  state  of  Wisconsin. 

(b)  The  sum  of  $65,103.26  was  realized  from  the  manu-^ 
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facture,  sale,  and  delivery  of  goods  from  its  factory  to  cus- 
tomers residing  outside  of  the  state  of  Wisconsin. 

(c)  The  sum  of  $31,336.86  was  realized  from  the  manu- 
facture of  goods  at  the  factory,  sent  to  branch  houses  outside 
of  Wisconsin,  and  the  sale  and  delivery  of  such  goods  from 
the  branch  houses  to  customers  residing  outside  of  the  state 
of  Wisconsin. 

(d)  The  sum  of  $11,444.75  was  realized  from  the  pur- 
chase of  goods  in  the  market  outside  of  the  state  of  Wiscon- 
sin and  shipped  from  the  place  of  purchase  either  directly  or 
by  way  of  plaintiff's  plant  at  Carrollville  to  its  branch  houses, 
and  the  sale  and  delivery  of  such  goods  to  customers  residing 
outside  of  the  state  of  Wisconsin. 

The  trial  court  adopted  the  facts  as  stipulated  by  the  par- 
ties as  its  findings  of  fact  in  the  case,  and  as  conclusions  of 
law  held  that  plaintiff's  taxable  income  for  the  year  1911 
under  the  provisions  of  sees.  1087m — *1  to  1087m — 30, 
Stats.  1911,  inclusive,  was  $10,390.81  income  derived  from 
rentals,  stocks,  bonds,  securities,  and  evidences  of  indebted- 
ness, and  $15,999.47  of  the  income  derived  from  conduct- 
ing the  business  specified  and  described  in  the  foregoing 
classes  (a),  (b),  (c),  and  (d)  as  "business  income,"  and  that 
the  income  tax  lawfully  due  thereon  was  the  sum  of 
$1,055.61,  which  tax  was  paid  by  plaintiff  on  the  29th  day  of 
January,  1913;  that  plaintiff  was  imlawfully  required  to 
pay  the  sum  of  $2,835.38  in  excess  of  the  lawful  amount  due 
as  income  tax ;  and  the  court  awarded  plaintiff  judgment  for 
the  recovery  of  $2,835.38  with  interest  thereon  from  Janu- 
ary 29,  1913.     From  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  H.  J.  KillUea, 
attorney,  and  the  Attorney  Oeneral  and  Walter  Drew, 
deputy  attorney  general,  of  counsel,  and  oral  argument  by 
Mr.  KillUea. 

For  the  respondent  there  was  a  brief  by  Lines,  Spooner, 
Ellis  &  Quarles,  and  oral  argument  by  Oeorge  Lines. 
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SiEBECKER,  J.     The  Income  Tax  Law  of  1911  provides: 

"There  shall  be  assessed,  levied,  collected  and  paid  a  tax 
upon  incomes  received  during  the  vear  ending  December  31^ 
1911.  .  .  ."     Sec.  1087w— 1,  Stats.  1911. 

"The  tax  shall  be  assessed,  levied  and  collected  upon  all 
income,  not  hereinafter  exempted,  received  by  every  person 
residing  within  the  state,  and  by  every  nonresident  of  the 
state  upon  such  income  as  is  derived  from  sources  within  the 
state  .  .  .  ;  provided,  that  any  person  engaged  in  business 
within  and  without  the  state  shall,  with  respect  to  income 
other  than  that  derived  from  rentals,  stocks,  bonds,  securitiea 
or  evidences  of  indebtedness,  be  taxed  only  upon  that  propor- 
tion of  such  income  as  is  derived  from  business  transacted 
and  property  located  within  the  state,  which  shall  be  deter- 
mined in  the  manner  specified  in  subdivision  (e)  [of  subsec- 
tion 7]  of  section  17706,  as  far  as  applicable.''  Sub.  3^ 
sec  1087w— 2,  Stats.  1911. 

The  taxability  of  the  income  derived  from  rentals,  bonds^ 
etc,  is  not  in  controversy.  All  parties  agree  that  the  tax 
conunission  properly  taxed  this  item  of  $10,390.81. 

The  defendant,  the  town  of  Oah  Creek,  contends  that  the 
court  erred  in  holding  that  the  part  of  the  plaintiff's  net 
'^business  income,"  denominated  class  (a)  in  the  foregoing 
statement,  which  is  derived  from  the  manufacture,  sale,  and 
delivery  of  its  products  at  its  plant  in  CarroUville  to  cus- 
tomers in  the  state  of  Wisconsin,  only,  is  subject  to  be  taxed 
as  income  under  the  foregoing  provisions  of  the  Income  Tax 
Law.  On  the  part  of  the  plaintiff  it  is  claimed  that  the  judg- 
ment of  the  trial  court  is  correct,  upon  the  ground  that  the 
net  'T)usiness  income''  derived  by  plaintiff  from  the  manu- 
facture, sale,  and  delivery  of  its  goods  to  customers  in  this 
state  constitutes  the  net  income  derived  from  business  trans- 
acted and  located  within  this  state  in  the  sense  of  this  law, 
and  that  the  "business  income"  derived  from  goods  sold  to 
customers  outside  of  the  state,  whether  manufactured  at  and 
shipped  from  its  factory  at  CarroUville  or  purchased  outside 
of  this  state  and  then  delivered  from  its  branch  houses,  waft. 
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derived  from  transactions  in  interstate  commerce  and  there- 
fore not  taxable,  because  it  is  a  burden  on  such  commerce  and 
is  repugnant  to  sec  8  of  art  I  of  the  constitution  of  the 
United  States,  whereby  is  conferred  on  Congress  the  power 
^'to  regulate  conunerce  with  foreign  nations,  and  among  the 
several  states,  aiid  with  the  Indian  tribes." 

The  question  naturally  arises,  first,  what  portion  of  plaint- 
iffs net  "business  income"  is  income  "derived  from  business 
transacted  and  property  located  within  the  state,"  and  sub- 
ject to  the  tax  upon  incomes?  We  are  of  the  opinion  that 
this  provision  of  the  statute  includes  all  of  plaintiffs  net 
^Tbusiness  income"  derived  from  the  manufacture,  sale,  and 
delivery  of  such  of  its  products  as  were  manufactured  at, 
sold,  and  delivered  from  the  factory  to  customers  in  Wiscon- 
sin and  other  states,  and  the  net  "business  income"  of  its 
products  which  were  manufactured  at  its  factory  at  Carroll- 
ville  and  shipped  from  there  to  its  branch  houses  out  of  the 
state  and  delivered  from  there  to  customers  residing  outside 
of  the  state,  on  sales  made  either  at  Carrollville  or  at 
the  branch  houses.  The  trial  court  held  that  the  net  *T)U8i- 
ness  income"  of  the  sales  of  the  latter  class  (embraced  in 
classes  (b)  and  (c)  of  the  foregoing  statement)  was  not  sub- 
ject to  an  income  tax,  because  such  portion  of  plaintiffs  in- 
come is  not  "derived  from  business  transacted  and  property 
located  within  the  state."  This  court  in  State  ex  rel.  Arpin 
V.  Eberhardt,  158  Wis.  20,  147  N.  W.  1016,  had  under  con- 
sideration the  provisions  of  these  statutes  involving  this 
question  and  interpreted  them  to  the  effect  that  the  income  of 
a  person  residing  in  the  state,  other  than  that  derived  from 
rentals,  stocks,  bonds,  securities,  and  evidences  of  indebted- 
ness, is  taxable  if  derived  from  sources  within  the  state,  and 
income  derived  from  sources  without  the  state  is  not  taxable 
under  the  statutes.  The  plaintiff's  business  enterprise,  in 
the  light  of  the  income  statutes,  must  be  considered  in  a  two- 
fold character  as  respects  income  producing.     In  its  cor- 
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porate  existence  it  is  a  unit,  with  its  principal  business  and 
headquarters  located  at  CarroUville.  In  its  business  aspects 
it  is  divided  into  two  parts,  one  located  and  conducted  at  its 
headquarters  at  CarroUville  and  the  other  located  and  con- 
ducted at  its  bran(5hes  in  the  designated  cities  of  other  states. 
It  is  well  understood  that  many  elements  of  business  other 
than  the  use  of  capital  or  the  service  of  employees  to  perform 
the  necessary  labor  enter  into  the  production  of  an  income  in 
the  sense  involved  in  taxation,  and  that  the  sources  of  such  in- 
come are  not  absolutely  separable  one  from  the  other.  The 
observations  of  the  court  in  Wilcox  v.  County  Comm'rs,  103 
Mass.  544,  are  enlightening  and  helpfuL  Income  in  the 
sense  of  tax  laws  is  not  the  capital  or  stocks  of  goods  in  which 
the  capital  may  be  expended: 

*T!t  is  the  net  result  of  many  combined  influences :  the  use 
of  the  capital  invested ;  the  personal  labor  and  services  of  the 
members  of  the  firm;  the  skill  and  ability  with  which  they 
lay  in,  or  from  time  to  time  renew,  their  stock ;  the  careful- 
ness and  good  judgment  with  which  they  sell  and  give  credit ; 
and  the  foresight  and  address  with  which  they  hold  them- 
selves prepared  for  the  fluctuations  and  contingencies  affect- 
ing the  general  commerce  and  business  of  the  country/' 

The  statute  is  to  receive  a  practical  interpretation.  This 
court  recently  said  on  the  subject: 

^Thilosophical  and  logical  distinctions  must  yield  to  the 
clearly  expressed  intent  of  the  written  law  and  to  the  possi- 
bility of  a  practical  administration  thereof  State  ex  rel. 
Manitowoc  Oas  Co.  v.  Wis.  Tax  Comm.,  ante,  p.  Ill,  152 
N.  W.  848.  "If  an  income  be  taxed  the  recipient  thereof 
must  have  a  domicile  within  the  state,  or  the  property  or 
business  out  of  which  the  income  issues  must  be  situated  with- 
in the  state  so  that  the  income  may  be  said  to  have  a  situs 
therein.  .  .  .  The  Income  Tax  Law  does  not  seek  to  reach 
property  or  an  interest  in  property  as  such,  but  to  reach  in- 
comes having  a  situs  in  the  state,  or  growing  out  of  a  privi- 
lege exercised  or  occupation  conducted  within  the  state.** 
Ihid. 
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The  plaintiff,  as  recipient  of  its  corporate  income,  what- 
ever its  source,  has  a  domicile  in  this  state,  and  the  principal 
part  of  its  property  and  its  business  which  is  employed  in 
the  transactions  out  of  which  the  income  issues  is  located  in 
this  state.  The  statute  seeks  to  tax  the  part  of  this  income 
which  has  its  source  in  this  state.  The  fact  that  the  busi- 
ness so  conducted  may  involve  transactions  in  interstate  com- 
merce cannot  affect  the  situs  of  the  income.  Nor  does  the 
fact  that  goods  manufactured  at  CarroUville  are  sold  without 
the  state  affect  the  source  of  the  income.  The  income  so  de- 
rived is  the  result  of  the  business  carried  on  at  CarroUville 
in  this  state.  The  place  of  sale  of  such  products  does  not 
<;hange  the  place  of  business  from  this  to  the  state  where  the 
goods  are  sold.  The  statute  does  not  contemplate  such  a  re- 
sult and  clearly  intends  that  the  source  of  the  income  is  at 
the  place  where  the  business  is  carried  on.  The  transactions 
involved  in  producing  the  products  at  the  plant  at  CarroU- 
ville and  disposing  of  them  through  intrastate  or  interstate 
transactions  are  in  substance  and  effect  transacting  business 
in  this  state,  and  the  shipping  and  delivery  of  such  goods  on 
sales  made  at  home  or  abroad,  from  either  the  factory  or 
branch  houses  to  which  they  had  been  shipped  before  sale, 
are  no  more  than  incidents  in  transacting  the  business  of  sup- 
plying the  articles  to  customers  in  their  finished  state.  We 
cannot,  in  the  light  of  the  nature  of  the  general  conduct  of 
the  business,  assent  to  the  claim  that  the  shipping  and  deliv- 
ery of  goods,  manufactured  at  the  plant,  from  branch  houses 
are  the  controlling  elements  of  such  transactions  and  that 
they  give  such  business  a  situs  without  the  state.  The  manu- 
facture, the  management,  and  the  conduct  of  the  business  at 
the  home  office  are  the  controUing  features  in  the  process  of 
disposing  of  the  article  produced  at  the  factory  and  constitute 
the  source  out  of  which  the  income  issues  and  give  it  a  situs 
within  the  state  under  the  Income  Tax  Law. 

The  income  derived  from  goods  which  were  produced  and 
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purchased  outside  of  the  state  and  shipped,  either  directly 
or  by  way  of  plaintiff's  factory  at  CarroUville,  to  plaintiff's 
branch  houses  and  thence  sold  and  delivered  to  customers  with- 
out the  state,  is  clearly  a  separable  class  of  plaintiff's  busi- 
ness. Such  business  is  transacted  and  located  without  the 
state,  excepting  incidental  management  from  and  accounting 
for  the  result  thereof  to  plaintiff's  principal  oflSce  at  CarroU- 
ville. The  carrying  on  of  this  part  of  the  trade,  according 
to  the  findings  of  fact,  produced  an  income  which  issued  out 
of  the  business  and  property  located  without  the  state. 
Under  the  facts  and  circumstances  showing  the  manner  of 
conducting  this  part  of  the  plaintiff's  business,  it  must  be 
held  that  the  income  derived  therefrom  is  attributable  to  the 
business  conducted  without  the  state  and  hence  not  taxable 
under  the  law. 

The  plaintiff  contends  that  the  judgment  of  the  trial  court 
must  stand,  because  all  income  of  the  plaintiff  derived  from 
business  conducted  in  this  state,  except  that  portion  derived 
from  goods  sold  to  customers  in  this  state,  is  derived  from 
transactions  in  interstate  commerce,  and  the  imposition  of  a 
tax  on  such  income  is  repugnant  to  plaintiff's  rights  under 
sec  8  of  art.  I  of  the  constitution  of  the  United  States,  pro- 
viding that:  "The  Congress  shall  have  power:  To  regulate 
commerce  with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  The  defendant  urges  that  there 
is  no  such  conflict  between  the  powers  thus  granted  to  Con- 
gress and  the  powers  exerted  by  the  legislature  under  the 
state  Income  Tax  Law.  The  power  of  a  state  to  tax  its  peo- 
ple and  their  property  in  all  the  recognized  ways  of  levying 
and  collecting  taxes  is  an  acknowledged  attribute  of  its  sov- 
ereignty, which  it  may  exert  to  the  fullest  extent  for  the  pur- 
pose of  providing  revenue  to  defray  the  expenses  of  conduct- 
ing the  government.  In  exerting  this  governmental  funo* 
tion  it  is  not  permitted  to  levy  and  collect  taxes  on  any  in- 
strumentalities or  property  employed  by  the  federal  govern- 
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ment  to  carry  its  powers  into  execution.     McCulloch  v.  Mary- 
land, 4  Wheat  316,  and  subsequent  cases. 

"...  No  state  has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of  duties  laid  on  the 
transportation  of  the  subjects  of  that  commerce,  or  on  the  re- 
ceipts derived  from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  and  the  reason  is  that  such  taxa- 
tion is  a  burden  on  that  commerce,  and  amounts  to  a  regula- 
tion of  it,  which  belongs  solely  to  Congress.*^  Leloup  v. 
Port  of  MobUe,  127  U.  S.  640,  648,  8  Sup.  Ct.  1380. 

The  foregoing  is  the  conclusion  as  stated  by  Bradley,  J., 
who  delivered  the  opinion  for  the  court,  and  he  cites  thereto 
a  large  number  of  cases.  This  established  doctrine  is  fol- 
lowed in  many  subsequent  cases.  The  question  had  received 
extensive  examination  and  elaboration  in  Philadelphia  &  8. 
8.  Co.  V.  Pennsylvania,  122  TJ.  S.  326,  7  Sup.  Ct  1118,  in- 
volving a  tax  imposed  by  the  state  of  Pennsylvania  on  gross 
receipts  of  a  steamship  company  conducting  an  interstate  traf- 
fic, which  was  held  a  burden  on  interstate  commerce  and  hence 
repugnant  to  the  exclusive  power  of  Congress  to  regulate  such 
commerce.  Bradley,  J.,  delivered  the  opinion  of  the  court 
in  this  case  also,  in  which  he  discussed  at  length  the  reasons 
and  grounds  of  the  conclusion  reached,  namely,  that  the  tax 
on  the  gross  receipts  of  such  business,  as  such,  is  a  tax  on 
such  business,  because  "...  they  were  received  for  trans- 
portation. No  doubt  a  shipowner,  like  any  other  citizen, 
may  be  personally  taxed  for  the  amount  of  his  property  or 
estate,  without  regard  to  the  source  from  which  it  was  de- 
rived, whether  from  commerce,  or  banking,  or  any  other  em- 
ployment But  that  is  an  entirely  different  thing  from  lay- 
ing a  special  tax  upon  his  receipts  in  a  particular  employ- 
ment** In  a  part  of  the  opinion  this  learned  jurist  answers 
for  the  court  the  claim  made  that  the  tax  in  question  was  in 
the  nature  of  an  income  tax,  and  declares  that : 

"It  is  not  a  general  tax  upon  the  incomes  of  all  the  inhab- 
itants of  the  state;  but  a  special  tax  on  transportation  com- 
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panies.  ...  As  a  tax  on  transportation  ...  it  cannot  be 
supported  where  that  transportation  is  an  ingredient  of  in- 
terstate or  foreign  commerce,  even  though  the  law  imposing 
the  tax  be  expressed  in  such  general  terms  as  to  include  re- 
ceipts from  transportation  which  are  properly  taxable." 

The  result  of  the  court^s  consideration  of  the  question  led 
it  to  declare  that: 

"The  corporate  franchises,  the  property,  the  business,  the 
income  of  corporations  created  by  a  state  may  imdoubtedly 
be  taxed  by  the  state ;  but  in  imposing  such  taxes  care  should 
be  taken  not  to  interfere  with  or  hamper,  directly  or  by  indi- 
rection, interstate  or  foreign  commerce,  or  any  other  matter 
exclusively  within  the  jurisdiction  of  the  fedcKtl  govern- 
ment" 

The  laying  and  collecting  of  an  income  tax  by  a  state  im- 
poses a  burden  on  its  citizens  wholly  unlike  a  tax  upon  their 
business  or  commerce.  The  tax  in  question  does  not  refer  to 
nor  is  it  in  the  nature  of  a  tax  burden  laid  on  the  business, 
the  gross  receipts,  or  the  property  employed  in  interstate 
commerce.  In  fact  the  tax  deals  only  with  that  part  of  the 
fruits  of  such  commerce  which  remains  as  the  net  proceeds 
After  all  the  immediate  burdens  of  the  commerce  have  been 
discharged  and  such  net  profits  are  merged  in  the  assets  of 
the  corporation.  The  income  tax  is  in  effect  not  unlike  the 
tax  which  was  imposed  on  corporations  under  the  act  of  Con- 
gress in  the  Tariff  Act  of  1909  and  known  as  the  "Corporar 
tion  Tax."  This  law  imposed  a  tax  on  incomes  of  corpora- 
tions from  all  sources.  In  the  case  of  Flint  v.  Stone  Tracy 
Co.  220  TI.  S.  107,  31  Sup.  Ct.  342,  it  was  urged  upon  the 
<;ourt  that  this  tax  was  invalid  because  the  income  taxed  was 
in  part  derived  from  business  of  corporations  engaged  in  in- 
terstate conmaerce.  The  court  held  that  the  burden  imposed 
was  "...  a  tax  upon  the  doing  of  business  with  the  advan- 
tages which  inhere  in  the  peculiarities  of  corporate  or  joint- 
stock  organizations  of  the  character  described."  The  act  in- 
volved incomes  derived  from  business  transactions  involving 
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interstate  commerce  under  the  exclusive  control  of  the  fed- 
eral government  and  from  sources  which  were  nontaxable 
under  the  constitution  and  laws  of  the  federal  government, 
and  the  claim  was  pressed  upon  the  court  that  these  features 
of  the  act  invalidated  the  tax  on  income  derived  from  such 
sources.     But  the  court  rejected  the  contention,  declaring: 

"It  is  therefore  well  settled  by  the  decisions  of  this  court 
that  when  the  sovereign  authority  has  exercised  the  right  to 
tax  a  legitimate  subject  of  taxation,  as  an  exercise  of  a  fran- 
chise or  privilege,  it  is  no  objection  that  the  measure  of  tax- 
ation is  found  in  the  income  produced  in  part  from  property 
which  of  itself  considered  is  nontaxable.  Applying  that  doc- 
trine to  this  case,  the  measure  of  taxation  being  the  income 
of  the  corporation  from  all  sources,  as  that  is  but  the  measure 
of  a  privilege  tax  within  the  lawful  authority  of  Congress  to 
impose,  it  is  no  valid  objection  that  this  measure  includes,  in 
part  at  least,  property  which  as  such  could  not  be  directly 
taxed."     Page  165. 

We  are  of  the  opinion  that  the  tax  imposed  by  the  Income 
Tax  Law  of  this  state  does  not  impose  a  burden  on  the  busi-  ^ 
ness  or  property  of  plaintiff  in  any  sense  repugnant  to  its 
rights  imder  the  provision  of  the  federal  constitution  con- 
ferring on  Congress  the  right  to  regulate  commerce  between 
the  states,  and  that  the  trial  court  erred  in  holding  that  the 
income  tax  imposed  by  the  tax  commission  was  excessive  and 
in  awarding  recovery  for  the  amoimt  of  such  alleged  excess 
with  interest. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  with  direction  to 
award  judgment  dismissing  plaintiff's  complaint 

Babnes,  J.,  dissents. 
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Tayloe,  Administratrix,  Bespondent,  vs.  Northern  Coal 
&  Dock  Company,  Appellant. 

April  14— October  5, 1915. 

HegUgence:  Injury  to  licensee:  Carpenter  workinff  on  vessel  heing 
unloaded:  Warning  of  increase  in  danger:  Evidence:  Contribu- 
tory negligence:  Instructions  to  jury:  Burden  of  proof:  Special 
verdict:  Harmless  errors. 

1.  Plaintiff's  intestate,  a  ship  carpenter  who,  to  the  knowledge  of 

and  without  objection  from  defendant,  was  lawfully  engaged  in 
repairing  a  vessel  while  its  cargo  of  coal  was  being  unloaded  at 
defendant's  dock,  was  not  a  trespasser  but  was  entitled  at  least 
.  to  the  priTilegee  and  protection  of  a  licensee;  and  the  defendant 
was  bound  to  so  act  as  not  unnecessarily  to  increase  the  danger 
to  him  or  render  the  premises  more  dangerous  without  notifying 
him  of  such  fact. 

2,  Bvidence  tending  to  show,  among  other  things,  that  said  Intestate 

and  his  crew  had  started  to  work  on  the  side  of  the  vessel  under 
the  hoisting  rig  by  which  the  coal  was  being  taken  from  the 
hold,  at  a  time  when  defendant  was  making  some  repairs  on 
such  rig;  that  defendant  knew  of  their  presence  under  the  rig; 
that  in  the  usual  operation  of  the  rig  lumps  of  coal  dropped  from 
the  buckets;  that  no  warning  was  given  to  deceased  before  the 
rig  was  started  again;  and  that  shortly  after  it  was  started  a 
lump  of  coal  fell  and  struck  him,  causing  his  death — is  held  suf- 
ficient to  show  negligence  on  the  part  of  defendant,  and  not  to 
establish  contributory  negligence  of  the  deceased  as  matter  of 
law;  hence  there  was  no  error  in  refusing  to  direct  a  verdict  for 

•      defendant. 

^-  If  in  such  case  defendant's  employees  knew  the  deceased  was  in  a 
place  of  danger,  or  ought  to  have  so  known,  it  was  their  duty  to 
give  warning. 
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4.  It  was  not  prejudicial  error  to  refuse  requested  instructions  to  the 

effect  that  there  was  no  evidence  that  defendant's  employees 
knew  the  hearing  of  the  deceased  was  not  acute,  and  that  if  he 
was  hard  of  hearing  it  was  his  duty  to  govern  himself  accord- 
ingly— ^it  not  appearing  that  dullness  of  hearing  had  anything  ta 
do  with  the  accident. 

5.  Refusal  to  submit  in  the  special  verdict  a  question  as  to  an  evi- 

dentiary fact  not  put  in  issue  by  the  pleadings  is  not  error,  es- 
pecially where  the  matter  involved  was  sufficiently  covered  by 
the  verdict  submitted  and  the  charge  given. 

6.  It  is  not  error  to  refuse  to  give  requested  instructions  which  are 

sufficiently  and  correctly  covered  by  the  general  charge. 

7.  Error  in  the  instructions  as  to  the  burden  of  proof  upon  certain 

questions  in  the  special  verdict  is  not  prejudicial  where  such 
questions  were  immaterial  and  answers  thereto  may  be  treated 
as  surplusage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Mabtin  L.  Lueok,  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  entered  November  16, 
1914,  for  the  sum  of  $4,510.54  damages  and  costs  in  an  ac- 
tion  brought  for  the  death  of  one  George  Taylor. 

The  complaint  contained  four  causes  of  action:  the  first,, 
for  injuries  to  and  pain  and  suffering  of  deceased  caused  by 
the  wanton  and  wilful  negligence  of  the  defendant;  second, 
for  the  death  of  deceased  ca'used  by  the  wanton  and  wilful 
negligence  of  the  defendant ;  third,  for  injuries  and  suffering 
caused  by  the  negligence  of  the  defendant;  and  fourth,  for 
death  caused  by  the  negligence  of  the  defendant. 

The  court  below  held  that  there  was  no  wanton  or  wilful 
negligence  shown  and  submitted  the  case  to  the  jury  on  the 
causes  of  action  for  ordinary  negligence.  The  jury  returned 
the  following  verdict: 

"(1)  Was  George  Taylor  warned  not  to  be  on  the  dock  be- 
tween the  hoisting  rigs  and  the  boat  ?     A,  No. 

"(2)  Was  said  George  Taylor  sufficiently  warned  prior  to 
the  injury  that  he  was  not  to  work  between  the  hoisting  rig 
and  the  edge  of  the  dock  while  the  hoisting  apparatus  was  in 
operation?     A.  No. 

"(3)  Did  the  defendant  negligently  fail  to  warn  said 
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George  Taylor  of  the  starting  of  said  hoisting  apparatus  after 
the  repairs  to  the  steering  line  had  been  completed  ?     A.  Yes. 

"(4)  If  you  answer  the  third  question  ^Yes/  then  answer 
this  question :  Was  such  negligence  the  proximate  cause  of 
the  injury  and  death  of  said  George  Taylor  ?     A.  Yes. 

"(5)  Did  any  want  of  ordinary  care  on  the  part  of  George 
Taylor  contribute  proximately  to  produce  his  injury? 
A.  Xo. 

"(6)  What  sum  of  money  will  compensate  the  widow  for 
the  pecuniary  loss  sustained  by  her  in  consequence  of  the 
death  of  said  George  Taylor?    A.  $4,000. 

"(7)  What  sum  of  money  will  make  compensation  for  the 
damages  sustained  by  George  Taylor  in  his  lifetime  in  con- 
sequence of  the  injury  received  by  him?     A.  $350." 

Judgment  was  entered  in  favor  of  the  plaintiff  thereon 
and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Lose,  Powell  A 
Lose,  attorneys,  and  A.  E.  Boyesen,  of  counsel,  and  oral  ar- 
gument by  L.  K.  Lose.  They  contended,  inter  alia,  that  the 
deceased  was  no  more  than  a  mere  licensee  upon  defendant's 
premises  and  that  defendant  owed  him  no  duty  except  not  to 
wilfully  or  wantonly  injure  him.  Hupfer  v.  Nat.  D,  Co. 
114  Wis.  279,  90  N.  W.  191 ;  Cahill  v.  Layton,  57  Wis.  600, 
16  N.  W.  1;  Dowd  v.  C,  M.  &  St.  P.  R.  Co.  84  Wis.  105, 
54  N.  W.  24;  Peake  v.  Buell,  90  Wis.  508,  63  K  W.  1053; 
Muench  v.  Heinemann,  119  Wis.  441,  96  N.  W.  800;  Brinilr 
son  V.  C.  &  N.  W.  R.  Co.  144  Wis.  614,  129  N.  W.  664; 
Bolin  V.  C,  8t.  P.,  M.  &  0.  R.  Co.  108  Wis.  333,  84  N.  W. 
446;  Elliott,  Eailroads  (2d  ed.)  §  1250;  3  Shearm.  &  Redf. 
Neg.  (6th  ed.)  §  705 ;  29  Cyc.  449 ;  McCabe  v.  C,  St.  P.,  M. 
&  0.  R.  Co.  88  Wis.  531,  60  N.  W.  260;  Hogan  v.  C,  M.  & 
St.  P.  R.  Co.  59  Wis.  139,  17  K  W.  632;  Davis  v.  C.  &  N. 
W.  R.  Co.  58  Wis.  646,  *17  N.  W.  406;  Sutton  v.  N.  Y.  C.  & 
H.  R.  R.  Co.  66  ^.  Y.  243 ;  Smith  v.  Day,  86  Fed.  62 ;  Van- 
derbeck  v.  Hendry,  34  N.  J.  Law,  467 ;  Cannon  v.  C,  C,  C. 
&  St.  L.  R.  Co.  157  Ind.  682,  62  N.  E.  8;  ShuUs  v.  C,  B.  & 
Q.  R.  Co.  91  Neb.  587,  136  N.  W.  834;  Bowler  v.  Pacific 
Vol.  161  —  16 


Digitized  by  VjOOQIC 


226         SUPREME  COURT  OF  WISCONSIN.      [Oct. 
Taylor  v.  Northern  Coal  &  Dock  Co.  161  Wis.  223. 

Mills,  200  Mass.  364,  86  N.  E.  767;  Norris  v.  Hugh  Nawn 
C.  Co.  206  Mass.  58,  91  K  E.  886;  Metcalfe  v.  Cunard  S. 
Co.  147  Mass.  66,  16  K  E.  701 ;  Larmore  v.  Crown  Point 
I.  Co.  101  N.  T.  391,  4  N.  E.  752;  Weitzmann  v.  A.  L.  Bar- 
ber A.  Co.  190  K  T.  452,  83  K  E.  477;  Magar  v.  Ham- 
mond, 183  N.  Y.  387,  76  K  K  474;  Martin  v.  Louisville  dc 
J.  B.  Co.  41  Ind.  App.  493,  84  N.  E.  360;  Hahina  v.  Twin 
City  E.  Co.  150  Mich.  41,  113  N.  W.  586;  Neice  v.  C.  &  A. 

B.  Co.  254  111.  595,  98  K  E.  989;  Downes  v.  Elmira  B.  Co. 
179  K  T.  136,  71  K  E.  743;  Whitney  v.  N.  Y.,  N.  H.  & 
H.  B.  Co.  87  Conn.  623,  89  Atl.  269 ;  Woolwine's  Adm'r  v. 

C.  &  0.  B.  Co.  36  W.  Va.  329, 15  S.  E.  81 ;  Price  v.  P.  V.  & 
N.  E.  B.  Co.  15  N.  Mex.  348, 110  Pac.  565 ;  Boche  v.  Ameri- 
can Ice  Co.  140  App.  Div.  341,  125  N.  Y.  Supp.  323; 
O'Brien  v.  U.  F.  B.  Co.  209  Mass.  449,  95  K  E.  861 ;  Kohler 
V.  W.  J.  Jennison  Co.  128  Minn.  133,  150  K  W.  235. 

For  the  respondent  there  was  a  brief  by  Orace,  Hudnall  & 
Fridley,  and  oral  argument  by  0.  B.  Hudnall.  They  ar- 
gued, among  other  things,  that  the  deceased  was  not  a  tree- 
passer,  but  a  licensee.  The  duty  that  the  owner  of  premises 
owes  to  a  licensee,  as  variously  stated  by  the  courts,  is  to  re- 
frain from  acts  of  affirmative  negligence  rendering  the  prem- 
ises more  dangerous;  he  cannot  increase  the  danger;  he  can- 
not create  new  perils;  he  cannot  engage  in  any  active 
misconduct  toward  the  licensee;  he  cannot  be  guilty  of  any 
culpable  want  of  care;  he  must  refrain  from  any  active  neg- 
ligence; he  cannot  make  a  pit,  a  dangerous  trap  or  pitfall; 
he  cannot  change  the  situation  in  a  manner  which  must  neces- 
sarily be  dangerous  to  the  licensee;  he  cannot  make  the  prem- 
ises more  dangerous,  without  notifying  the  licensee  of  the 
facts  or  warning  him  of  the  added  danger.  Davis  v.  C.  &  N. 
W.  B.  Co.  58  Wis.  646, 17  N.  W.  406 ;  Dowd  v.  C,  M.  &  St. 
P.  B.  Co.  84  Wis.  105,  54  K  W.  24;  Hupfer  v.  Nat.  D.  Co. 
114  Wis.  279,  90  K  W.  191;  Muench  v.  Heinemann,  119 
Wis.  441,  96  K  W.  800;  Bowley  v.  C,  M.  &  8t.  P.  B.  Co. 
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135  Wis.  208,  115  'N.  W.  865;  Hasbrouch  v.  Armour  &  Co, 
189  Wis.  357,  121  N.  W.  157;  BriniUon  v.  C.  &  N.  W.  R. 
Co.  144  Wis.  614, 129  K  W.  664;  Haley  v.  Swift  &  Co.  152 
Wis.  670,  140  N.  W.  293;  Lewandowski  v.  McClintic-Mar- 
shaU  C.  Co.  155  Wis.  322,  143  N.  W.  1063;  Felton  v. 
Aubrey,  74  Fed.  350;  Ellsworth  v.  Metheney,  104  Fed.  119; 
lola  P.  C.  Co.  V.  Moore,  65  Kan.  762,  70  Pac.  864;  8i.  Louis 
&  8.  W.  R.  Co.  V.  Balthrop  (Tex.)  167  S.  W.  246;  Schubert 
V.  J.  R.  Clark  Co.  49  Minn.  331,  51  N.  W.  1103;  Lauritsen 
V.  American  B.  Co.  87  Minn.  518,  92  N.  W.  475 ;  Morrison 
V.  Carpenter,  179  Mich.  207,  146  N.  W.  106;  Driscoll  v. 
Newark  &  R.  L.  &  C.  Co.  37  N.  Y.  637,  97  Am.  Dec.  761. 
The  following  opinion  was  filed  May  4,  1915 : 

Kbbwin,  J.  At  the  time  of  the  injury  complained  of  the 
defendant  was  the  owner  of  a  coal  dock  on  the  bay  in  the  city 
of  Superior  and  engaged  in  unloading  coal  from  boats  onto 
said  dock.  In  carrying  on  the  business  boats  loaded  with 
coal  are  tied  up  at  the  end  of  said  dock.  The  floor  of  the 
dock  is  a  few  feet  above  the  water  of  the  bay.  A  trestle  rests 
on  the  dock  six  or  eight  feet  from  the  end  of  the  dock  and  ex- 
tends above  the  floor  of  the  dock  about  sixty  feet  There  are 
appliances  used  for  hoisting  buckets  of  coal  from  boats  tied 
up  beside  the  dock,  and  a  chute  or  hopper  into  which  is 
dumped  the  coal  raised  from  the  boats  in  said  buckets.  On 
top  of  the  trestle  is  a  shan^ty  which  is  occupied  by  the  person 
who  operates  the  machinery.  The  buckets  in  passing  from 
the  boat  to  the  chute  pass  over  and  sixty  or  seventy  feet  above 
the  portion  of  the  floor  or  dock  which  is  at  the  bottom  of  the 
superstructure  and  between  it  and  the  outer  or  channel  edge 
of  the  dock.  In  the  usual  operation  of  unloading  coal  from 
the  boats  onto  the  dock  .lumps  of  coal  fall  from  the  buckets 
onto  the  dock  and  near  the  outer  edge  of  the  dock. 

On  the  4th  and  5th  of  December,  1912,  the  steamer  Charles 
Hebbard  was  moored  at  the  edge  of  the  dock  of  defendant  for 
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the  purpose  of  having  its  cargo  of  coal  unloaded  on  defend- 
ant's dock  and  the  defendant  was  on  said  days  engaged  in  un- 
loading the  cargo.  On  and  prior  to  December  5,  1912,  one 
George  Taylor  was  in  the  employ  of  the  Superior  Shipbuild- 
ing Company  as  mechanic  and  ship  carpenter.  Said  Ship- 
building Company  was  at  said  time  engaged  in  repairing 
boats  when  moored  at  the  docks.  Said  Shipbuilding  Com- 
pany received  an  order  to  repair  the  Charles  Hebbard,  and  in 
pursuance  of  such  order  directed  Taylor  and  others  of  its 
employees  to  make  the  repairs.  On  the  5th  of  December, 
1912,  said  Taylor  was  engaged  in  making  the  repairs,  when 
a  lump  of  coal  fell  from  a  bucket  while  being  hoisted  by  de- 
fendant and  struck  him  upon  the  head,  from  the  effects  of 
which  he  died. 

Counsel  for  defendant  insists  that  the  plaintiff  failed  to 
make  a  case  and  that  a  verdict  should  have  been  directed  for 
defendant  on  the  ground  that  there  was  no  proof  of  negli- 
gence on  the  part  of  defendant  and  that  the  evidence  showed 
that  the  deceased  was  guilty  of  contributory  negligenca 

1.  It  is  contended  by  counsel  for  appellant  that  deceased 
was  a  trespasser,  or  at  most  a  bare  licensee  to  whom  the  de- 
fendant owed  no  duty  of  active  care.  It  is  dear  from  the 
evidence  that  deceased  was  not  a  trespasser.  He  was  law- 
fully at  work  repairing  the  boat  at  the  time  of  the  injury. 
He  was  authorized  to  be  there  and  the  defendant  knew  that 
he  was  at  work  repairing  the  boat  and  made  no  objection,  so 
deceased  at  the  time  of  injury  was  entitled,  at  least,  to  all  the 
privileges  and  protection  of  a  licensee.  This  court  has  often 
spoken  upon  the  subject  Davis  v.  C.  &  N,  W.  R.  Co.  58 
Wis.  646, 17  N.  W.  406;  Dowdv.  C,  M.  &  St.  P.  B.  Co.  84 
Wis.  105,  54  N.  W.  24;  Hupfer  v.  Nat.  D.  Co.  114  Wis.  279, 
90  K  W.  191;  Muench  v.  Heinemcyin,  119  Wis.  441,  96  N. 
W.  800;  Rowley  v.  C,  M.  <&  8t.  P.  R.  Co.  135  Wis.  208, 115 
N.  W.  865 ;  Hasbrouck  v.  Armour  &  Co.  139  Wis.  357,  121 
K  W.  157;  Brinilson  v.  C.  &  N.  W.  R.  Co.  144  Wis.  614, 
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129  N.  W.  66i;  Haley  v.  Swift  &  Co.  152  Wis.  570,  140  N. 
W.  293;  Lewandowski  v.  McClintic-Marshall  C.  Co.  155 
Wis.  322,  143  N.  W.  1068. 

The  defendant  was  lawfully  engaged  in  unloading  the 
cargo.  The  deceased  was  lawfully  on  the  boat  repairing  it 
Under  the  decisions  of  this  court  the  defendant  was  bound  to 
refrain  from  acts  of  affirmative  negligence.  It  was  bound  to 
80  act  as  not  to  unnecessarily  increase  the  danger  to  deceased 
or  render  the  premises  more  dangerous,  at  least  without  noti- 
fying deceased  of  such  increased  danger.  The  rule  is  that 
one  cannot  be  actively  negligent  toward  a  mere  licensee. 
Uupfer  V.  Nat.  D.  Co.  114  Wis.  279  (90  K  W.  191),  at 
p.  290. 

The  licensor  owes  to  the  licensee  the  duty  to  refrain  from 
acts  of  active  negligence  rendering  the  premises  dangerous. 
BHnilson  v.  0.  &  N.  W.  B.  Co.  144  Wis.  614,  129  N.  W. 
664. 

The  evidence  shows  that  deceased  had  repairs  to  make  on 
both  sides  of  the  boat  He  had  worked  some  on  the  port  side 
and  had  started  to  do  work  on  the  starboard  side  under  the 
unloading  rig  while  the  defendant  was  making  some  repairs 
on  the  unloading  rig,  which  took  over  an  hour  to  make,  dur- 
ing which  time  the  unloading  rig  was  not  nmning  and  it  was 
safe  for  deceased  and  his  crew  to  do  the  work  There  is 
credible  evidence  that  the  defendant  knew  that  deceased  and 
his  crew  were  at  work  on  the  starboard  side  of  the  boat  and 
under  the  unloading  rig  where  the  coal  dropped  when  the  un- 
loading rig  was  in  operation  and  that  deceased  was  not  noti- 
fied when  the  rig  was  started  immediately  before  the  coal  fell 
upon  him.  The  jury  found  that  deceased  was  not  warned 
and  we  think  the  findings  are  supported  by  the  evidence. 

We  think  the  evidence  was  sufficient  to  show  negligence  on 
the  part  of  defendant  Deceased  and  his  crew  were  repair- 
ing the  boat  under  the  hoisting  rig  while  the  hoisting  crew 
was  repairing  the  steering  line.     Deceased  was  entitled  to  be 
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warned  before  the  rig  was  again  started,  and  the  jury  found 
upon  suflScient  evidence  that  he  was  not  and  that  such  failure 
to  warn  was  the  proximate  cause  of  the  injury. 

It  is  further  contended  that  the  evidence  establishes  that 
deceased  was  guilty  of  contributory  negligence.  The  jury 
acquitted  him  of  contributory  negligence,  and  we  think  there 
is  ample  evidence  to  support  the  finding.  Had  it  been  estab- 
lished that  deceased  continued  to  work  at  the  place  where  in- 
jured after  being  warned  and  knew  the  danger,  the  situation 
would  be  different.  There  is  evidence  that  only  a  few  buck- 
ets had  been  hoisted  after  the  steering  line  had  been  repaired, 
and  that  about  two  buckets  a  minute  were  hoisted ;  that  after 
the  steering  line  had  been  repaired  the  rig  started,  and  after 
three  or  four  buckets  had  been  hoisted  the  rig  was  again 
stopped  to  allow  the  "bleeders**  to  be  fixed,  and  deceased  was 
injured  by  coal  falling  from  the  first  bucket  that  was  hoisted 
after  the  "bleeders"  were  fixed  and  the  rig  started. 

We  are  convinced  that  there  was  no  error  in  refusing  to 
direct  a  verdict  for  defendant 

2.  Counsel  assigns  thirty  errors.  We  shall  not  attempt  to 
discuss  them  at  length.  Perhaps  they  might  be  disposed  of 
properly  by  the  statement  that  we  find  no  prejudicial  error 
in  the  record.  Northern  L.  Co.  v.  Wis.  L.  8.  Asso.  160  Wis. 
203,  151  N.  W.  256. 

The  first  assignment  of  error  is  the  refusal  to  direct  a  ver- 
dict, which  has  been  already  disposed  of. 

The  second  and  third  assignments  are  to  the  effect  that  the 
court  erred  in  refusing  to  submit  to  the  jury  whether  Ander- 
son [the  bolster]  exercised  ordinary  care  or  the  precaution 
usually  exercised  upon  the  dock.  There  was  no  error  in  re- 
fusing these  requests.  They  asked  for  a  finding  evidentiary 
and  did  not  cover  any  fact  put  in  issue  by  the  pleadings,  and 
moreover  the  matter  involved  was  suflSciently  covered  by  the 
verdict  submitted  and  the  charge. 

The  fourth  assignment  of  error  is  the  refusal  of  the  court 
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to  submit  the  question  whether  the  deceased,  Taylor,  knew 
the  rig  had  started  and  coal  was  being  hoisted  before  the 
hoisting  of  the  particular  bucket  from  which  coal  fell  which 
caused  his  injury.  There  was  no  error  in  refusing  to  submit 
this  question  for  the  reasons  stated  under  the  second  and 
third  assignments.  Steber  v.  G.  &  N.  W,  B.  Co.  139  Wis. 
10, 120  N.  W.  502;  Wawrzyniakowski  v.  Hoffman  &  B.  M. 
Co.  146  Wis.  153,  131  N.  W.  429 ;  Anderson  v.  Sparks,  142 
Wis.  398,  125  K  W.  925;  Lomoe  v.  Superior  W.,  L.  &  P. 
Co.  147  Wis.  5,  132  N.  W.  623;  Vogel  v.  Herzfeld'PhUlip' 
son  Co.  148  Wis.  573,  134  N.  W.  141. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  tweKth  assignments  may  be  considered  together  and  re- 
late to  the  refusal  of  the  court  to  instruct  the  jury  as  re- 
quested by  counsel  for  defendant  These  requests  were  to 
the  effect  (a)  that  defendant  was  imder  no  obligation  to  warn 
deceased;  (b)  that  deceased  was  a  man  of  experience  and 
presumed  to  know  the  dangers;  (c)  that  defendant  was  in  no 
way  interested  in  deceased  being  upon  the  dock  and  under 
no  obligation  to  take  active  measures  for  his  safety;  (d)  that 
deceased  was  boimd  to  look  after  his  own  safety;  (e)  that 
there  is  no  evidence  that  defendant's  employees  knew  de- 
ceased's hearing  was  not  acute;  (f)  that  if  deceased  was  hard 
of  hearing  it  was  his  duty  to  govern  himself  accordingly; 
(g)  that  positive  testimony  is  ordinarily  entitled  to  more 
weight  than  negative.  There  was  no  error  in  the  refusal  to 
give  these  requests — at  least  no  prejudicial  error.  So  far  as 
the  requests  touching  deceased's  familiarity  with  the  busi- 
ness is  concerned  the  matter  was  suflSciently  covered  by  the 
charge  given.  On  the  requests  as  to  dullness  of  hearing  it 
does  not  appear  that  dullness  of  hearing  had  anything  to  do 
with  the  injury,  because  others  present  who  were  not  dull  of 
hearing  and  who  were  in  position  to  hear  did  not  hear  the 
alleged  warnings.  Moreover  the  question  was  covered  by 
4e  charge  given.     The  request  imder  (g)  was  sufficiently 
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covered  by  the  general  charge^  which  was  substantially  cor- 
rect Van  Salvellergh  v.  Green  Bay  T.  Co.  182  Wis.  166, 
111  N.  W.  1120;  Coel  v.  Oreen  Bay  T.  Co.  147  Wis.  229, 
133  N.  W.  23 ;  Brown  v.  Milwaukee  E.  R.  £  L.  Co.  148  Wis. 
98,  133  N.  W.  589;  Marinette  v.  Goodrich  T.  Co.  153  Wis. 
92,  100,  140  N.  W.  1094. 

Assignments  12  and  13  refer  to  instructions  of  the  court 
which  it  is  claimed  put  the  burden  of  proof  upon  the  defend- 
ant as  to  questions  1  and  2  of  the  special  verdict  The 
charge  does  not  specifically  put  the  burden  of  proof  upon  the 
defendant  It  does  not  state  upon  whom  the  burden  rests, 
but  even  if  it  did  there  was  no  reversible  error,  since  ques- 
tions 1  and  2  might  be  eliminated  from  the  verdict  and  the 
balance  of  the  verdict  would  support  the  judgment  In  fact 
it  is  practically  conceded  on  both  sides  that  questions  1  and  2 
are  immaterial.  They  may  therefore  be  regarded  as  sur- 
plusage. Milwaukee  T.  Co.  v.  Milwaukee,  151  Wis.  224, 
138  N.  W.  707. 

Error  is  assigned  because  the  court  instructed  the  jury  in 
effect  that  if  the  employees  of  the  defendant  knew  deceased 
was  in  a  place  of  danger,  or  ought  to  have  so  known,  it  was 
their  duty  to  give  warning.  There  was  no  prejudicial  error 
in  this  part  of  the  charge.  Rowley  v.  C,  M.  &  8t.  P.  R.  Co. 
135  Wis.  208,  115  N.  W.  865 ;  Hogan  v.  C,  M.  &  St.  P.  R. 
Co.  59  Wis.  139,  17  N.  W.  632. 

Other  errors  assigned  we  do  not  regard  of  sufficient  im- 
portance to  require  treatment  We  have  carefully  exam- 
ined the  record  and  all  the  errors  assigned  and  are  convinced 
that  no  prejudicial  error  was  committed. 

By  the  Court. — Judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
October  5,  1915. 
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Todd,  Appellant,  vs.Loomis  and  others,  Respondents. 

ApHl  15-^ctoler  6, 1915. 

Judgment  5y  default:  Restraining  enforcement:  Fraud:  Laches. 

In  an  action  to  restrain  enforcement  of  a  Judgment  by  default  on 
the  ground  that  it  was  inequitable  and  obtained  by  fraud,  the 
evidence  is  held  to  sustain  the  findings  of  the  trial  court  that 
there  was  no  fraud  or  unfair  conduct  in  securing  the  Judgment, 
and  that  plaintift,  having  slept  upon  his  rights  for  more  than 
two  years,  was  not  entitled  to  equitable  relief. 

Appwat.  from  a  judgment  of  the  circuit  court  for  Wash- 
bum  county :  W.  B.  Quinlai?,  Judge.     Affirmed. 

Action  to  enjoin  enforcement  of  a  judgment  upon  the 
ground  of  its  being  inequitable  and  having  been  obtained  by 
fraud. 

The  judgment  referred  to  was  rendered  by  default  No- 
vember 21,  1911,  in  the  circuit  court  for  Washburn  county, 
in  favor  of  (7.  A.  L.  Loomis  and  against  plaintiff  for  $564.22, 
on  two  promissory  notes  of  $250  each.  Plaintiff  in  this  ac- 
tion claimed  that  the  two  notes  were  given  with  a  contract 
for  the  purchase  of  a  stallion,  and  were,  when  parted  with, 
attached  to  such  contract  and  governed  by  its  provisions; 
that  they  did  not  have  any  red-ink  memorandum  written 
thereon;  that  they  were  given  in  payment  for  a  stallion;  and 
that,  later,  and  without  his  knowledge  or  consent,  such  memo- 
randum was  so  written.  It  was  stipulated  in  the  contract 
that  the  purchase  price  of  the  notes  should  be  paid  out  of 
earnings  of  the  stallion,  should  not  be  enforced  until  such 
earnings  amounted  to  $500,  and,  in  case  of  precedent  death 
of  the  stallion  from  some  tmavoidable  cause,  the  earnings  up 
to  that  time  should  be  received  in  settlement  of  the  debt. 
Fifty  dollars  were  earned  by  the  stallion  the  first  year  and 
paid  over.  The  animal  died  the  next  year,  having  earned 
$50,  which  was  collected  and  paid  over,  and  $40  in  advance 
payments  which  it  was  mutually  agreed  plaintiff  might  keep 


Digitized  by 


Google 


234         SUPKEME  COUET  OF  WISCONSIN.      [Oct. 
Todd  V.  Loomis,  161  Wis.  233. 

for  expenses.  By  reason  of  the  facts  plaintiff  refused  to  pay 
anything  further  on  the  notes  and  in  November,  1911,  there- 
after suit  was  commenced  thereon.  Plaintiff  is  an  ignorant 
man  and  did  not  appreciate  the  effect  of  the  service  made  on 
him.  He  was  informed  by  the  attorney  that  no  judgment 
would  be  taken  against  him  on  the  notes  because  the  required 
red-ink  memoranda  were  not  thereon.  He  relied  thereon. 
He  supposed  he  had  to  appear  at  the  attorney's  office  in 
twenty  days  but  did  not  do  so  because  he  was  sick.  Applica- 
tion was  made  to  the  clerk  of  the  circuit  court  for  judgment 
The  notes  did  not  disclose  their  true  character,  because  de- 
tached from  the  contract,  otherwise  judgment  could  not  have 
been  obtained.  They  then  contained  the  required  red-ink 
memoranda.  Plaintiff  did  not  discover  the  fraud  that  had 
been  perpetrated  on  him  till  about  March,  1914.  Before 
this  action  was  commenced  the  judgment  was  assigned  to 
Chrissie  T.  Loom  is,  wife  of  defendant  C.  A.  L,  Loom  is. 
The  judgment  is  inequitable  and  a  cloud  on  the  title  to  plaint- 
iff's realty. 

The  claim  of  defendants  was  this :  The  notes,  when  deliv- 
ered, were  in  the  same  condition  as  when  put  in  judgment. 
The  stallion  was  sold  to  be  used  for  breeding  purposes  and 
with  the  understanding  alleged.  The  stallion  was  not  used 
for  breeding  purposes  to  any  considerable  extent  and  so  far 
as  so  used  the  earnings  were  not  accounted  for.  The  maker 
of  the  notes  imderstood  fully  the  proceedings  to  obtain  judg- 
ment but  paid  no  attention  thereto. 

There  was  evidence  on  behalf  of  plaintiff  tending  to  prove 
the  facts  alleged  by  him  and  evidence  on  behalf  of  defendants 
tending  to  prove  the  facts  as  claimed  by  them,  particularly 
this :  Efforts  were  made  to  obtain  a  settlement  with  the  debtor 
on  several  occasions  after  the  horse  died.  The  action  on  the 
notes  was  not  commenced  until  over  a  year  thereafter.  The 
debtor  knew  that  commencement  of  the  action  meant  a  judg- 
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ment  against  him  if  he  paid  no  attention  to  the  matter.  He 
was  not  misled  by  the  plaintiff  in  such  action,  or  his  attorney. 
He  neglected  the  matter,  thinking  he  was  execution  proof, 
until  some  two  years  and  a  half  after  judgment.  He  then 
discovered  that  if  the  notes  did  not,  originally,  have  the  red- 
ink  memoranda  thereon  required  by  law,  they  were  unenforce- 
able, and  then  proceeded  to  avoid  judgment  on  that  ground. 

The  trial  court  found,  among  other  things,  this :  A  proper 
red-ink  memorandum  was  written  on  each  of  the  notes  when 
they  were  executed.  The  judgment  on  the  notes  was  regu- 
larly entered  upon  due  and  proper  service,  November  21, 
1911.  The  action  to  impeach  such  judgment  was  not  com- 
menced until  April  14,  1914.  The  judgment  was  not  en- 
tered for  some  two  months  after  service  of  the  summons. 
The  action  was  not  commenced  until  after  reasonable,  but 
fruitless  efforts  were  made  to  secure  an  accounting  and  set- 
tlement imder  the  purchase  contract  After  the  entry  of  the 
judgment,  efforts  were  made  to  have  the  debtor  pay  it,  but  he 
refused  to  do  so,  or  pay  any  attention  thereto,  believing  that 
it  was  uncollectible.  When  he  came  to  appreciate  that  his 
property  could  be  reached  to  satisfy  it  he  commenced  this  ac- 
tion. He  is  a  man  of  average  intelligence  and  reasonably 
well  acquainted  with  court  proceedings.  He  so  slept  upon 
his  rights  as  to  be  guilty  of  fatal  laches. 

Upon  such  facts,  judgment  of  dismissal  with  costs  was  or- 
dered and  rendered. 

A.  L.  Bughee,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  L.  fl".  Mead  and 
Z>.  L.  Orannis,  and  oral  argument  by  Mr.  Orannis. 

The  following  opinion  was  filed  May  4,  1915 : 

Mabshall,  J.  Notwithstanding  counsel  for  appellant 
discussed  at  considerable  length  in  his  brief  and  oral  argu- 
ment several  legal  propositions,  the  cause  below  turned  on 
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the  facts.  There  was  no  controversy  there  and  there  is  none 
here  respecting  any  principle  of  law. 

It  follows  that  the  real  purpose  of  this  appeal  is  to  impeach 
the  findings  of  the  trial  court  respecting  the  appellant's  alle- 
gations of  matters  of  fact  On  that  we  are  unable  to  see  our 
way  clear  to  disturb  the  decision  below.  The  findings  are  all 
against  appellant's  claims  of  fraud  and  unfair  conduct  and 
on  sufficient  evidence  to  preclude  disturbing  them.  The  find- 
ings also  amply  warranted  the  conclusion  that  appellant  had 
too  long  slept  upon  his  claim  for  redress  to  be  entitled  to  the 
favor  of  equity. 

By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
October  6,  1915. 


Lbaoh  and  another,  Respondents,  vs.  Koch  and  another.  Ap- 
pellants. 

ApHl  le—Octoher  5, 1915. 

Sales:  Article  made  to  order:  Variance  from  contract:  Substantial  per- 

formance. 

Plaintiffs  were  not  entitled  to  recover  for  the  making  of  a  silo  form 
for  defendants,  the  Jury  having  found  that  the  form  was  not  con- 
structed according  to  the  agreement  of  the  parties,  and  there  be- 
ing evidence  that  it  varied  substantially  from  such  agreement 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  Martin  L.  Lubck,  Circuit  Judge.  Modified 
and  affirmed. 

J.  C.  Russell,  for  the  appellants. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
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of  /•  H.  Schnarenberg,  attorney,  and  E.  W.  Sawyer,  of  coun- 
sel, and  a  separate  brief  by  Mr.  Sawyer. 

The  following  opinion  was  filed  May  4,  1915: 

Kbbwht,  J.  This  action  was  brought  to  recover  for  a 
silo  form  at  an  agreed  price  of  $175,  alleged  to  have  been  sold 
and  delivered  by  the  plaintiffs  to  the  defendants. 

The  answer,  among  other  things,  alleges  that  the  plaintiffs 
and  defendants  entered  into  an  agreement  whereby  the  plaint- 
iffs agreed  to  make  for  the  defendants  two  silo  forms  to  be 
used  in  defendants'  building  and  erecting  concrete  silos,  one 
of  said  forms  to  be  used  for  the  building  of  twelve-foot  di- 
ameter silos  and  the  other  to  be  used  in  building  fourteen- 
foot  diameter  silos;  that  said  forms  were  to  be  ready  for  de- 
livery April  17,  1913.  There  are  other  allegations  in  the 
answer  to  the  effect  that  the  forms  were  never  completed  or 
delivered  and  that  the  plaintiffs  informed  the  defendants  that 
they  could  make  but  one,  the  fourteen-foot  diameter  silo  form, 
and  that  defendants  refused  to  accept  the  fourteen-foot  form. 
The  defendants  deny  generally  the  material  allegations  of  the 
complaint  and  also  set  up  a  counterclaim  to  the  effect  that 
they  were  greatly  damaged  by  the  failure  of  plaintiffs  to 
make  the  forms  as  agreed.  The  jury  returned  the  following 
verdict : 

"(1)  Were  the  plaintiffs,  by  the  agreement  of  the  parties, 
boimd  to  furnish  defendants  both  a  fourteen-foot  and  a 
twelve-foot  silo  form?    A.  No. 

"(2)  At  the  time  when  the  defendants  refused  to  accept 
the  fourteen-foot  silo  form,  was  said  fourteen-foot  silo  form 
completed  so  as  to  comply  with  the  agreement  of  the  parties  ? 
A.  No." 

Both  parties  moved  for  judgment  on  the  verdict  The 
court  below  in  deciding  the  case  said  that  he  was  of  opinion 
that  on  the  special  verdict,  when  construed  in  the  light  of 
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what  transpired  on  the  trial,  the  plaintiffs  were  entitled  to 
have  the  sum  of  $175  allowed  for  the  fourteen-foot  silo  form, 
and  ordered  judgment  accordingly,  which  was  entered,  from 
which  this  appeal  was  taken. 

It  is  not  clear  upon  what  grounds  the  court  ordered  judg- 
ment for  the  plaintiffs.  It  seems  that  the  defendants  ob- 
jected generally  to  receiving  the  one  silo  form  on  the  ground 
that  plaintiffs  refused  to  furnish  two,  but  there  was  also  evi- 
dence in  the  case  to  the  effect  that  the  fourteen-foot  form  was 
not  constructed  according  to  the  agreement,  and  the  jury  in 
answering  the  second  question  so  found. 

The  court  below  evidently  thought  that  if  there  was  a  sub- 
stantial performance  of  the  contract  that  was  sufficient,  and 
that  although  the  plaintiffs  had  not  constructed  the  form  in 
accordance  with  the  agreement  still  they  were  entitled  to  re- 
cover what  it  was  reasonably  worth.  We  cannot  discover 
any  other  theory  upon  which  the  court  below  ordered  judg- 
ment. 

The  jury  found  that  the  contract  was  for  one  silo  form,  but 
the  defendants  were  entitled  to  have  that  form  constructed 
in  accordance  with  the  agreement  and  were  not  obliged  to  re- 
ceive it  unless  it  was  so  constructed.  The  jury  found  upon 
sufficient  evidence  that  the  plaintiffs'  contract  was  not  per- 
formed and  that  they  did  not  offer  to  deliver  a  silo  form  in 
accordance  with  the  agreement  Such  finding  showed  no 
right  of  recovery.  It  is  argued  by  counsel  for  respondents 
that  there  was  a  substantial  compliance.  The  jury  fotmd 
that  the  form  was  not  according  to  contract  and  there  is  evi- 
dence that  it  varied  substantially  from  the  contract,  therefore 
the  defendants  were  not  obliged  to  accept  it.  Under  such 
circumstances  and  upon  the  record  the  court  below  shguld 
have  ordered  judgment  for  the  defendants. 

By  the  Court, — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  complaint 
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The  respondents  moved  for  a  rehearing,  and  the  foUowing 
opinion  was  filed  October  5,  1915 : 

EJEBwof,  J.  On  this  motion  our  attention  is  directed  to 
an  error  committed  by  the  court  in  ordering  the  complaint 
dismissed.  It  appears  that  certain  items  for  goods  sold  and 
delivered  to  the  defendants  were  admitted  by  the  answer  to 
be  a  proper  claim  against  the  defendants,  so  it  seems  that  the 
judgment  should  have  gone  for  the  plaintiffs  for  that  amount 
with  costs.  The  complaint  was  duly  verified  and  the  amount 
claimed  exceeded  $200,  and,  the  recovery  being  more  than 
$50,  plaintiffs  were  entitled  to  costs.  Sub.  (7),  sec  2918, 
Stats. 

The  whole  amount  claimed  in  the  complaint  was  $229.20, 
with  a  $5  credit,  reducing  it  to  $224.20.  Some  interest  ap- 
pears to  have  been  allowed  which  raised  the  amount  of  dam- 
ages to  $234.81.  This  interest,  of  course,  was  allowed  on 
the  $175  claimed  for  the  silo  form  as  well  as  on  the  items 
admitted  to  be  correct  Apportioning  the  interest,  the 
amount  properly  allowed  on  the  $49.90,  amount  due  plaintiffs, 
would  be  approximately  $2.45,  aggregating  $52.35,  amount 
for  which  judgment  should  have  been  rendered  for  plaintiffs, 
with  costs. 

By  the  Court. — The  judgment  of  the  court  below  is  modi- 
fied by  inserting  in  lieu  of  $284.81  damages  the  sum  of 
$52.85  damages  and  $64.49  costs  and  disbursements,  and 
inserting  in  lieu  of  $299.75,  amoimt  of  judgment  and  costs 
as  entered,  the  siun  of  $116.84,  and  as  so  modified  the  judg- 
ment is  affirmed  as  of  the  date  of  entry.  The  appellants  are 
entitled  to  costs  in  this  court 
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VoBLz  and  another,  Appellants,  vs.  Industbul  Commission 
and  another,  Respondents. 

April  le-^ctoher  5, 1915. 

Workmen's  compensation:  Award  must  he  supported  hy  findings: 
Findings  not  to  he  "based  on  conjecture:  Loss  o/  eye:  Infection: 
Proximate  cause, 

1.  Under  sec.  2394—19,  Stats.,  an  award  of  the  industrial  commis- 

sion must  be  supported  by  its  findings  of  fact,  and  every  finding 
must  have  some  substantial  evidence  in  its  support,  though  not 
necessarily  the  preponderance  of  the  evidence. 

2.  A  finding  of  fact  made  by  the  commission  cannot  be  based  on  mere 

conjecture  any  more  than  a  finding  of  fact  made  by  the  court 
8.  While  a  plumber  was  attempting  to  unscrew  the  locknut  of  the 
hot-water  cock  of  a  wash  bowl  in  a  private  residence,  some  sub- 
stance fell  into  his  eye,  causing  him  pain,  and  impelling  him  to 
rub  the  eye  frequently.  Thereafter  a  gonorrhoeal  infection  de- 
veloped in  the  eye  and  he  lost  the  sight  thereof.  He  had  had  no 
such  infection  previously,  and  none  developed  elsewhere,  but  it 
was  purely  conjectural,  and  the  industrial  commission  did  not 
find,  whether  the  infection  of  the  eye  came  from  the  substance 
which  feU  into  it,  or  from  rubbing  it  with  an  infected  cloth,  or 
washing  it  in  infected  water,  or  in  some  other  way.  Held,  that 
he  was  not  entitled  to  compensation,  it  not  appearing  that  the 
loss  of  the  eye  proximately  resulted  from  an  injury  ''incidental 
to  and  growing  out  of  the  employment." 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  a  judgment  affirming  an  order  of 
the  Industrial  Commission  made  under  the  Workmen's  Com- 
pensation Act,  awarding  $1,124.40  to  the  claimant  as  com- 
pensation for  the  loss  of  an  eye.  The  appellants  claim  that 
there  was  no  sufficient  proof  that  the  loss  of  the  eye  was  the 
result  of  an  accident  while  in  their  employ. 

The  facts  were  as  follows:  The  claimant  is  a  plumber. 
He  was  working  for  the  appellants,  who  are  master  plumbers, 
April  3,  1914,  on  which  day  he  was  sent  with  a  helper  to  re- 
pair the  plumbing  in  connection  with  a  wash  bowl  in  the  resi- 
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dence  of  one  Fass  in  Milwaukee.  He  was  repairing  the  hot 
water  basin  cock  and  in  order  to  do  so  it  was  necessary  to  re- 
move a  locknut  from  the  under  side  of  the  bowL  To  do  this 
he  lay  down  on  his  back  on  the  floor  and  attempted  to  unscrew 
the  nut,  and  while  in  this  position  "something''  fell  in  his 
eye  which  caused  acute  pain  and  impelled  him  to  rub  his  eye 
at  once  and  frequently  thereafter  in  the  effort  to  get  it  out 
He  was  unable  to  continue  at  work,  but  his  helper  finished 
the  job  under  the  claimant's  direction.  On  the  following  day 
(Saturday)  his  eye  was  bloodshot  and  pained  him  somewhat, 
but  he  kept  at  work.  He  did  not  work  on  Sunday,  but  went 
back  to  work  on  Monday,  the  eye  being  bloodshot,  the  lids 
swelled,  and  pus  beginning  to  discharge.  At  noon  he  quit 
work  and  consulted  a  physician  (Dr.  Schuster),  who  treated  it 
for  a  week  with  no  improvement,  but  rather  the  reverse. 
Then  he  went  to  Dr.  Higgins,  who  at  once  made  a  micro- 
scopical examination  of  the  pus  discharged,  found  it  to  con- 
tain gonococci  bacilli,  and  sent  the  claimant  to  a  hospital. 
The  diflSculty  was  too  far  advanced,  however,  for  cure,  and 
the  sight  of  the  eye  was  lost  The  claimant  was  examined 
superficially  by  Dr.  Hi^ins  to  ascertain  if  he  had  gonor- 
rhoeal  infection  aside  from  the  infection  of  the  eye,  with  nega- 
tive results.  He  was  also  examined  at  about  this  time  by 
Dr.  Connell  under  the  eugenics  law  and  was  given  a  certifi- 
cate by  him  that  he  was  free  from  such  infection  and  might 
marry.  He  developed  no  infection  anywhere  except  in  the 
eye  and  he  testified  that  he  had  never  had  any  gonorrhoea! 
disease. 

The  Industrial  Commission,  in  a  memorandum  attached 
to  the  award,  made  the  following  findings : 

"It  is  clear  from  the  evidence  that  the  applicant  had  not 
suffered,  prior  to  the  accident,  from  a  gonorrlioeal  disease,  ex- 
cept as  it  may  be  inferred  from  the  fact  that  thereafter  gono- 
cocci was  discovered  in  the  pus  from  the  eye.  This  infection 
of  the  eye  might  well  have  come  from  outside  sources.  The 
particles  which  he  received  in  the  eye  might  have  been  in- 
VoL.  161  —  16 


Digitized  by 


Google 


242         SUPREME  COUET  OF  WISCONSIN.      [Oct. 
Voelz  y.  Industrial  Ck>mmi8Bion,  161  Wis.  240. 

fected,  or,  with  the  eye  inflamed,  it  might  have  become  in- 
fected by  rubbing  it  with  an  infected  cloth  or  washing  it  in, 
infected  water,  or  in  other  ways.  This  seems  a  reasonable 
conclusion. 

"The  proximate  cause  of  the  injury,  therefore,  must  be 
traced  to  the  original  accident  whereby  he  received  some  in- 
jury to  the  eye  by  some  substance  finding  lodgment  in  it." 

The  trial  judge,  in  affirming  the  Commission's  award, 
said: 

"The  evidence  establishes  an  injury  to  the  eye  in  the  course 
of  defendant's  employment,  the  development  of  the  germ 
within  the  usual  time  after  such  injury,  and  the  consequent 
loss  of  sight  There  is  no  proof  of  any  other  source  of  in- 
fection, and  the  defendant  himself  is  shown  to  be  free  from 
such  infection.  Considering  this  state  of  the  proof  in  view 
of  the  well  established  rules,  the  court  cannot  disturb  the 
findings  and  award  of  the  Commission/' 

For  the  appellants  there  was  a  brief  by  Henry  J.  KUlilea 
and  Oeorge  Luehhe,  and  oral  argument  by  Mr,  KUlUea. 
They  cited  Clark  v.  Franklin  F.  M.  Ins.  Co.  Ill  Wis.  65, 
68,  86  N.  W.  549;  Chybowski  v.  BucyrusCo.  127  Wis.  332, 
340,  106  N.  W.  833;  Schell  v.  C.  &  N.  W.  B.  Co.  134  Wis. 
142,  146,  113  N.  W.  657;  McCoy  v.  Michigan  8.  Co.  180 
Mich.  454,  147  N.  W.  572;  Bryant  v.  Fisselh  84  N.  J.  Law, 
72,  86  Atl.  458,  3  N.  &  C.  C.  A.  585;  Kuegg,  Emp.  Liab.  & 
Workm.  Comp.  (8th  ed.)  343;  Boyd,  Workm.  Comp.  §  559. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  W infield  W.  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Gilman. 

The  following  opinion  was  filed  June  1,  1915 : 

WiNSLOW,  C.  J.  The  Industrial  Commission  can  make 
no  award  unless  it  be  supported  by  its  findings  of  fact  (sec, 
2394 — 19,  Stats.),  and  every  finding  of  fact  must  have  some 
substantial  evidence  in  its  support,  though  not  necessarily 
the  preponderance  of  the  evidence.  Milwaukee  C.  &  O.  Co. 
V.  Industrial  Comm.  160  Wis.  247, 151  N.  W.  245.     It  must 
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result  from  this  that  a  finding  of  fact  made  by  the  Commis- 
sion cannot  be  based  on  mere  conjecture  any  more  than  a 
finding  of  fact  made  by  the  court  It  does  not  require  so 
much  evidence  in  its  support,  but  it  cannot  be  upheld  without 
evidence. 

In  the  present  case  the  Commission  did  not  determine  the 
crucial  question  of  fact  in  the  case,  namely,  the  question  how 
the  gonococci  germs  got  into  the  eye.  They  say  that  the  sub- 
stance which  fell  in  the  eye  may  have  been  infected,  or,  "with 
the  eye  inflamed,  it  might  have  become  infected  by  rubbing  it 
with  an  infected  cloth  or  washing  it  in  infectod  water,  or  in 
other  ways.  This  seems  a  reasonable  conclusion."  We  in- 
terpret this  as  meaning  that  it  is  purely  conjectural  as  to  how 
the  infection  got  in  the  eye,  hence  they  do  not  decide  that 
question,  but  their  legal  conclusion  is  that,  however  the  in- 
fection came  in,  it  is  legally  traceable  to  the  dropping  of  the 
foreign  substance  in  the  eye,  because  that  fact  inflamed  the 
eye  and  induced  the  rubbing  with  an  infected  cloth  or  the 
washing  with  infected  water. 

This  would  be  strictly  logical  if  it  could  be  said  (1)  that 
the  claimant  would  not  have  washed  his  eye  or  rubbed  it  with 
a  towel  in  the  absence  of  the  injury  to  the  eye,  and  (2)  that 
only  an  inflamed  eye  could  be  infected  by  a  gonorrhceal  in- 
fection. The  diflSculty  is  that  neither  of  these  propositions 
can  be  supported.  People  who  have  suffered  no  such  mis- 
haps also  wash  their  faces  and  wipe  their  eyes  with  towels 
daily  as  a  matter  of  course,  and  it  is  a  well  known  fact  that 
the  gonorrhceal  infection  waits  not  upon  inflammation  or  in- 
jury to  make  its  entry  into  the  eye. 

It  is  said  in  the  Encyclopedia  Britannica  (11th  ed.), 
voL  27,  p.  983: 

"One  of  the  most  important  points  in  the  management  of  a 
case  of  gonorrhoea  is  to  prevent  all  risk  of  the  septic  discharge 
coming  into  contact  with  the  eye.  It  sometimes  happens 
that  the  patient  inadvertently  introduces  the  germs  into  his 
own  eye  by  his  finger,  or  that  his  eye  or  the  eye  of  some  mem- 
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ber  of  his  household  becomes  inoculated  by  the  use  of  an 
infected  towel.  If  this  happen,  prompt  and  energetic  meas- 
ures must  be  taken  to  save  tiie  eya" 

In  the  present  case  it  is  found,  upon  sufficient  evidence,  that 
the  claimant  had  no  gonorrhoeal  infection  except  that  which 
developed  in  his  eye,  but  it  does  not  appear  where  or  under 
what  circumstances  he  washed  the  eye  or  what  towels  or 
cloths  he  used  to  wipe  it 

Apparently  the  substance  which  fell  in  his  eye  was  some- 
thing hard.  No  mention  is  made  of  it  as  a  liquid.  The 
claimant  calls  it  "something*'  and  says  he  tried  to  get  it  out 
by  rubbing.  It  appears  by  the  evidence  that  the  claimant 
was  not  working  on  the  waste  pipe  or  any  pipe  which  takes 
water  away  from  the  wash  bowl,  but  on  the  locknut  of  the 
basin  cock,  i.  e.  the  cock  which  supplies  clean  water  to  the 
bowL 

If  the  Commission  had  found  as  a  fact  that  the  infection 
came  from  the  substance  that  dropped  in  the  eye,  it  might  be 
difficult  to  say  that  there  is  no  evidence  to  support  the  find- 
ing, but  they  did  not  so  find.  On  the  contrary  they  reached 
the  conclusion,  which  seems  to  us  eminently  reasonable  and 
logical,  that  it  might  have  come  from  this  source  and  might 
also  have  come  from  a  number  of  outside  sources. 

In  substance,  the  conclusions  of  the  Commission  are  as 
follows:  Something  fell  in  the  plaintiff's  eye,  causing  pain; 
he  rubbed  the  eye ;  gonorrhoeal  infection  followed ;  he  did  not 
have  the  infection  previously;  we  cannot  determine  whether 
the  infection  in  the  eye  came  from  the  substance  which  fell 
into  it,  from  water  with  which  he  bathed  it,  or  from  a  towel 
with  which  he  rubbed  it,  but  in  either  event  we  regard  the 
dropping  of  the  substance  in  the  eye  as  the  legal  cause  of  the 
subsequent  loss  of  sight  within  the  meaning  of  the  Compen- 
sation Act. 

If  this  be  correct,  then  any  man  at  work  at  any  occupation 
who  gets  something  in  his  eye  while  at  work  and  rubs  the  eye, 
the  rubbing  being  followed  by  gonorrhoeal  infection,  may  re- 
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cover  for  the  loss  of  the  eye  simply  on  producing  evidence  of 
these  factSy  together  with  evidence  tending  to  show  that  he 
did  not  have  gonorrhoeal  infection  previously.  We  cannot 
agree  that  this  is  good  law.  It  bases  liability  upon  conjec- 
ture. Unless  there  be  some  evidence  tending  to  show  that 
the  substance  which  fell  in  the  eye  caused  the  infection  and 
unless  that  fact  be  found,  we  cannot  regard  the  subsequent 
loss  of  the  eye  as  proximately  resulting  from  an  injury  "in- 
cidental to  and  growing  out  of  the  employment."  Hoenig  v. 
Industrial  Comm.  159  Wis.  646,  150  N.  W.  996. 

By  the  Court, — Judgment  reversed  without  costs,  and 
cause  remitted  to  the  circuit  court  with  directions  to  set  aside 
the  award  of  the  Industrial  Commission. 

SiSBEOKEB,  J.,  dissents. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on  Oo- 
tober  5,  1915. 


DuLTJTH  Street  Railway  Company,  Appellant,  vs.  Raii> 
BOAD  Commission,  Respondent 

May  4 — Octoher  5,  1915. 

Btreet  railways:  'Regulation  of  rates:  Paramount  right  of  state:  Ordi-^ 
nance  contracts:  Validation  by  legislature:  Statute  construed: 
Railroad  commission:  Fixing  reasonable  rates:  Valuation  of 
property:  Evidence:  Findings:  Review  in  circuit  court:  Trial  de 
novo:  Appeal:  Decision^  when  disturbed:  Reasonable  return 
from  investment.  Discriminating  rates:  Tickets  at  reduced  rate: 
Elements  of  value  to  be  considered:  Earning  power:  Valuation 
for  taxation  not  conclusive:  Going  value:  Franchise  value:  In- 
vestment in  amusement  park:  Unimportant  omissions:  Repro- 
duction cost:  Engineering  cost:  Interest  and  contingencies:  Co- 
ordination of  plant:  Original  cost:  Undervaluations:  Easement 
in  streets:  Validity  of  grant:  Economies  in  operation:  Method  of 
arriving  at  values, 

1.  A  municipal  ordinance,  enacted  under  the  authority  of  sec.  1862, 
Stats.,  and  its  acceptance  by  a  street  railway  company,  even  if 
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they  constituted  a  valid  contract  empowering  the  company  to 
charge  a  five-cent  fare,  did  not  abrogate  the  right  of  the  legisla^ 
ture,  acting  directly  or  through  the  railroad  commission,  to  reg- 
ulate the  rates.  The  contract  in  such  a  case  remains  valid  only 
until  the  state  sees  fit  to  exercise  its  paramount  power  of  reg:a- 
lation. 

2.  Sec.  247,  ch.  124,  Laws  1891,  repealing  the  original  charter  of  the 

city  of  Superior  (ch.  152,  Laws  1889) ,  but  providing  that  nothing 
in  the  repealing  act  "shall  be  held  to  impair  any  of  the  rights 
granted  by  said  city"  to  the  street  railway  company,  that  the  or- 
dinance granting  the  same  is  "ratified,  confirmed  and  validated/' 
and  that  ordinances  not  repealed  were  to  continue  and  remain 
in  force  "until  altered,  amended,  repealed  or  suspended  by  the 
common  council  in  pursuance  of  this  act,"  did  not  make  the  ordi- 
nance granting  rights  to  the  street  railway  company  a  law  of 
the  state,  nor  constitute  a  contract  between  the  state  and  the 
company  fixing  the  rate  of  fare  to  be  charged  by  the  company 
during  tlie  term  of  its  franchise.  It  merely  preserved  existing 
rights  granted  by  the  city  and  cured  any  defect  that  might  exist 
in  the  manner  of  granting  the  franchise. 

3.  An  inventory  of  the  property  of  a  street  railway  system,  made  for 

the  owner  at  the  time  such  owner  purchased  the  system,  together 
with  a  subsequent  cost  appraisal  by  engineers  of  the  railroad 
commission, — all  constituting  one  of  the  files  in  the  office  of  the 
commission  at  the  time  of  the  hearing,— although  not  formally 
offered  in  evidence,  was  properly  considered  by  the  conmiission 
in  valuing  the  street  railway  property  for  the  purpose  of  fixing 
rates. 

4.  IBven  if  the  railroad  commission  considered  improper  evidence  in 

fixing  rates  to  be  charged  by  a  street  railway  company,  that  fact 
would  not  be  ground  for  reversal  of  the  Judgment  of  the  circuit 
court  based  upon  a  trial  de  novo  under  sec  1797 — 16,  Stats.  In- 
ternational H,  Co,  V,  Industrial  Commission,  157  Wis.  167,  dis- 
tinguished. 

5.  Under  sec.  1797 — 14,  Stats.,  the  railroad  commission  has  no  power 

to  change  rates  unless  they  are  found  to  be  unreasonable  or  dis- 
criminatory; but  where  the  commission  found  that  the  rates 
charged  by  a  street  railway  company  were  "somewhat  higher 
than  they  should  be,"  and  proceeded  to  fix  a  considerably  lower 
rate,  which  it  held  to  be  reasonable  and  adequate,  this  was  in 
substance  a  finding  that  the  former  rate  was  unreasonable. 

6.  In  ascertaining  whether  rates  of  fare  charged  by  a  street  railway 

company  are  reasonable  or  otherwise,  net  earning  power  is  one 
of  the  most  important  elements  to  be  considered.  Where  rates 
are  so  adjusted  as  to  yield  a  fair  return  on  the  value  of  the  prop- 
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erty  over  and  above  expenses  and  depreciation  they  are  reason- 
able; where  they  are  so  fixed  as  to  materially  exceed  this  sum» 
they  are  not 

7.  A  decision  of  the  railroad  commission  as  to  what  is  a  reasonable 

rate,  if  approved  by  the  trial  court,  will  not  be  disturbed  by  this 
court  on  appeal  unless  It  is  clearly  wrong. 

8.  A  decision  of  the  railroad  commission  in  thfs  case  that,  under  all 

the  circumstances,  a  return  of  seven  and  one-half  per  cent,  per 
annum  on  the  reasonable  value  of  the  street  railway  property 
in  the  city  of  Superior  would  be  fair  and  adequate,  and  that  the 
rates  of  fare  should  be  adjusted  accordingly,  is  sustained. 

9.  An  order  of  the  railroad  commission  requiring  a  street  railway 

company  to  sell  six  tickets  for  twenty-five  cents  is  not  void  on 
the  ground  that  it  unjustly  discriminates  against  those  who 
wish  to  purchase  only  a  single  ride. 

10.  A  valuation  of  street  railway  property  for  taxation  purposes 

(which  may  be  larger  because  an  excessive  amount  is  being 
earned)  is  not  conclusive  as  to  its  value  for  rate-making  pur- 
poses; but  It  may  well  be  that  after  the  state  has  fixed  a  value 
for  the  latter  purpose  and  restricted  the  earning  power  of  the 
road  to  a  reasonable  return  on  such  value,  it  should  not  fix  a  ma- 
terially higher  value  for  purposes  of  taxation. 

11.  When  the  value  of  the  property  of  a  street  railway  company,  oper- 

ating under  an  indeterminate  permit  and  entitled  to  charge  only 
reasonable  rates,  is  fixed  on  the  theory  that  the  business  is  a  go- 
ing one  and  that  the  owner  will  be  permitted  to  carry  it  on  in 
the  future  unless  the  municipality  elects  to  buy  it  for  full  and 
f^ir  value,  all  proper  allowance  is  thereby  made  for  franchise 
value. 

(12.  Whether,  in  valuing  for  rate-making  purposes  the  property  of  a 
street  railway  in  Superior  operated  by  the  same  company  that 
operated  the  street  railway  Jn  Duluth,  a  pro  rata  share  of  the 
company's  investment  in  an  amusement  park  in  Duluth  should 
have  been  taken  into  account,  is  not  determined.] 

18.  Failure  to  take  into  account  items  aggregating  only  $4,476  was  not 
a  substantial  error  affecting  a  decision  by  which,  for  rate-making 
purposes,  the  property  of  a  street  railway  company  was  valued 
at  $700,000. 

14.  An  allowance  by  the  railroad  commission,  in  valuing  street  rail- 

way property  for  rate-making  purposes,  of  only  twelve  per  cent 
of  the  reproduction  cost,  to  cover  cost  of  engineering,  interest  on 
money  during  construction,  mistakes,  and  unforeseen  contingen- 
cies, having  support  in  the  evidence  and  having  been  approved 
by  the  trial  court,  is  sustained  on  appeal. 

15.  Where  the  railroad  commission  determined  what  it  would  cost  to- 
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reproduce  a  street  railway  plant  in  the  condition  it  was  at  the 
time  of  the  hearing,  this  necessarily  included  the  cost  and  yalue 
of  co-ordinating  the  plant  into  a  harmonious  entity. 

16.  Where,  in  a  proceeding  to  fix  the  rates  of  fare  to  he  charged  by  a 

street  railway  company,  an  attempt  was  made  to  ascertain  the 
original  cost  of  the  property  and  also  what  it  was  worth  after 
making  deductions  for  depreciation,  certain  alleged  omissions 
and  undervaluations  were  unimportant,  it  appearing  that  they 
had  no  substantial  eiftect  on  the  final  determination  by  the  rail- 
road commission,  which  was  more  largely  based  upon  the  repro- 
duction cost  less  depreciation,  with  an  allowance  for  going 
value,  and  there  being  no  claim  that  in  ascertaining  such  repro- 
duction cost  any  items  of  property  were  omitted. 

17.  Although,  before  the  recording  of  a  city  plat,  an  easement  and 

right  of  way  for  street  railway  purposes  in  streets  designated 
thereon  was  conveyed  by  the  owner  of  the  land  to  a  street  rail- 
way company,  such  company  could  not  lay  its  tracks  or  oper- 
ate its  cars  except  in  pursuance  of  a  franchise  granted  by  the 
city;  and  the  railroad  commission  properly  allowed  nothing  on 
account  of  such  easement  in  valuing  the  property  of  the  com- 
pany for  rate-making  purposes.  In  the  absence  of  any  evidence 
as  to  what  the  value  of  such  easement  would  be  In  case  the  com- 
pany should  in  the  future  be  authorlssed  to  carry  freight  or  to 
run  interurban  cars  and  abutting  owners  should  claim  damages 
on  the  ground  that  an  additional  servitude  was  thereby  imposed 
upon  their  property. 

18.  Such  grant  of  an  easement  in  the  streets  having  presumably  been 

made  to  insure  to  the  grantee  the  exclusive  right  to  build  a 
street  railway  in  the  city,  its  validity  may  well  be  doubted. 

19.  The  failure  to  take  into  account.  In  fixing  the  rates  of  fare  to  be 

charged  for  street  railway  service  in  Superior,  alleged  economies 
in  operation  by  reason  of  the  street  railway  lines  in  Superior  and 
Duluth  being  under  one  management  and  control  and  supplied 
with  power  from  a  single  plant,  is  held  to  have  been  Justified  by 
the  evidence,  which  tended  to  show  that  the  amount  so  saved  was 
so  small  as  to  be  negligible. 

20.  In  fixing  a  value  for  rate-making  purposes  the  railroad  commis- 

sion correctly  considered  the  cost  of  reproduction,  the  fact  that 
the  street  railway  company  was  a  going  concern  having  an  es- 
tablished business,  the  fact  that  it  would  have  the  right  to  con- 
tinue to  carry  on  the  business  in  the  future,  and,  to  some  slight 
extent,  the  original  cost  of  the  property  less  depreciation,  treated 
them  as  inseparable  parts  of  one  harmonious  entity,  and  fixed  a 
value  on  the  property  as  an  entirety,  giving  due  importance  to 
reproduction  cost.  No  erroneous  elements  were  included  in  fix- 
ing a  value  as  indicated  and  no  essential  elements  were  excluded. 
Mabshall,  J.,  dissents. 
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Apptt.at.  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  Commercial  Club  of  the  city  of  Superior  filed  a  com- 
plaint with  the  Railroad  Commission  of  Wisconsin,  setting 
forth  that  the  rate  of  fare  charged  by  the  Duluth  Street  Rail- 
way Company  for  carrying  passengers  on  its  street  cars  in 
the  city  of  Superior  was  excessive,  and  praying  that  an  in- 
vestigation be  made  and  the  rate  of  charge  reduced.  Issue 
was  joined  on  this  petition  and  a  hearing  had  before  the 
Ra4iroad  Commission  on  January  16,  1912,  and  continued 
from  time  to  time  until  completed.  At  the  time  the  petition 
was  filed  a  charge  of  five  cents  was  made  for  carrying  each 
person,  except  children  under  five  years  of  age,  the  payment 
of  which  sum  entitled  a  person  to  one  continuous  ride  with 
the  privilege  of  a  universal  transfer.  After  the  hearing  was 
had,  the  Railroad  Commission,  on  November  13,  1912,  or- 
dered the  plaintiff  in  this  action  to  sell,  through  its  conduct- 
ors, six  tickets  for  twenty-five  cents,  good  on  all  lines  at  all 
hours,  and  subject  to  existing  transfer  privileges.  The 
plaintiff  brought  an  action  in  the  circuit  court  for  Dane 
county  to  set  aside  this  order.  The  circuit  court  foimd  the 
value  of  the  plaintiff's  property  used  and  useful  in  conduct- 
ing its  business  as  a  common  carrier  was  reasonably  worth 
the  sum  of  $700,000  on  June  30,  1911,  and  that  the  order  of 
the  Railroad  Commission  requiring  the  sale  of  six  tickets  for 
twenty-five  cents  was  neither  unlawful  nor  unreasonable.  As 
a  conclusion  of  law  the  court  found  that  the  defendant  was 
entitled  to  judgment  dismissing  the  complaint,  and  from  a 
judgment  accordingly  entered  this  appeal  is  taken. 

The  facts  necessary  to  an  understanding  of  the  issues 
raised  on  the  appeal  are  numerous,  and  those  deemed  essen- 
tial will  be  stated  in  the  opinion  in  connection  with  the  dis- 
cussion of  the  different  issues  presented. 

For  the  appellant  there  was  a  brief  by  W.  R,  Foley  and 
Miller,  Mack  &  Fairchild,  and  oral  argument  by  Mr.  E.  S. 
Mack  and  Mr.  Foley. 
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For  the  respondent  there  was  a  brief  by  the  Attorney  Gen- 
eral and  Louis  Hanitch,  and  oral  argument  by  ZIr.  Haniich 
and  Mr.  Walter  Drew,  deputy  attorney  generaL 

The  following  opinion  was  filed  June  1,  1915 : 

Babnes,  J.  The  original  street  railway  line  in  what  ia 
now  the  city  of  Superior  was  constructed  by  the  Douglas 
County  Street  Railway  Company,  operating  under  a  fran- 
chise granted  by  the  town  of  Superior  before  the  city  was  in- 
corporated. Among  other  things,  this  franchise  authorized 
the  street  railway  company  to  charge  a  five-cent  fare  between 
certain  designated  points,  and  a  ten-cent  fare  between  the 
Superior  and  West  Superior  termini  of  its  road. 

In  1889  the  city  of  Superior  was  incorporated  by  special 
act  of  the  legislature.  On  July  9,  1889,  the  city  granted  a 
franchise  to  the  street  railway  company  to  run  for  a  term  of 
thirty  years.     Sec.  7  of  such  franchise  was  as  follows : 

"The  said  company  may  r^ulate  and  establish,  from  time 
to  time,  such  rates  of  fare  for  the  transportation  of  passengers 
or  freight  over  its  lines  of  railway,  as  it  may  deem  proper; 
provided  that  the  charge  for  carrying  a  person,  including 
hand  baggage,  from  one  point  to  another,  within  the  city 
limits,  shall  not  exceed  five  (5)  cents  for  a  distance  of  two 
miles  or  less,  nor  five  (5)  cents  over  any  continuous  line  op- 
erated as  such." 

Sec.  17  of  the  ordinance  provided  that  within  thirty  days 
after  its  publication  the  street  railway  company  might  file 
its  acceptance  thereof  with  the  city  clerk  and  the  relinquish- 
ment of  all  rights  and  privileges  acquired  under  the  franchise 
granted  by  the  town  of  Superior,  and  that  from  and  after  the 
filing  of  such  acceptance  the  ordinance  should  have  the  effect 
of  and  be  a  contract  between  the  city  of  Superior  and  the 
street  railway  company,  which  should  be  the  measure  of  the 
rights  and  liabilities  of  said  city  as  well  as  of  said  company. 
This  ordinance  was  accepted  by  the  street  railway  company. 

Ch.  124  of  the  Laws  of  1891  was  entitled  "An  act  to  re- 
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vise,  consolidate  and  amend  chapter  152  of  the  Laws  of  1889, 
entitled  'An  act  to  incorporate  the  city  of  Superior/  **  As  a 
matter  of  fact,  sec  247  of  ch.  124  of  the  Laws  of  1891  re- 
pealed ch.  152,  Laws  of  1889.  This  section  provided  that 
the  repeal  should 

"not  in  any  manner  affect,  injure  or  invalidate  any  existing 
contract,  act  or  suit,  claims,  penalties  or  demands,  that  may 
have  been  entered  into,  performed  or  commenced  by  the  vil- 
lage of  Superior  (and  the  word  'village'  herein  shall  be  con- 
strued to  mean  city),  or  that  may  exist  imder  or  by  virtue  or 
in  pursuance  of  the  said  act  incorporating  said  city,  or  of  the 
acts  and  parts  of  acts  amendatory  thereof,  or  of  any  of  them, 
but  the  same  shall  exist  and  be  enforced  and  carried  out  and 
be  completed  as  fully  and  effectually  to  all  intents  and  pur- 
poses as  if  this  act  had  not  been  passed,  and  nothing  herein 
contained  shall  be  held  to  impair  any  of  the  rights  granted 
by  said  city  of  Superior  to  the  Douglas  County  Street  Rail- 
way Company,  and  the  ordinance  granting  the  same  is  here- 
by ratified,  confirmed  and  validated,  and  all  other  ordinances, 
resolutions,  regulations,  rules,  by-laws  and  orders  either  of 
the  village  of  Superior  or  the  city  of  Superior,  or  parts  there- 
of not  repealed,  suspended,  nor  made  void  by  this  act,  or  by 
ch.  152  of  the  Laws  of  1889,  shall  continue  and  remain  of 
the  same  force  and  effect  as  if  this  act  had  not  been  passed, 
until  altered,  amended,  repealed  or  suspended  by  the  common 
council  in  pursuance  of  this  act" 

In  1892  the  Douglas  Coimty  Street  Railway  Company 
transferred  its  property,  including  its  franchises,  to  the  Su- 
perior Rapid  Transit  Company.  The  latter  company  went 
into  the  hands  of  receivers  in  1896,  and  the  receivers  oper- 
ated the  property  imtil  1900,  when  it  was  sold  on  foreclosure 
and  acquired  by  the  Duluth  Street  Railway  Company,  the 
present  plaintiff.  This  latter  company  had  been  engaged  in 
operating  a  street  railway  system  in  Duluth,  and  it  was 
placed  in  the  hands  of  a  receiver  in  1898.  The  purchase  at 
the  foreclosure  sale  of  1900  was  part  of  a  reorganization  af- 
fecting both  properties,  and  in  fact  brought  them  imder  a 
single  ownership. 
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The  order  made  by  the  Railroad  Commission,  among  other 
things,  required  that  "the  Duluth  Street  Railway  Company, 
in  addition  to  its  present  rates  of  fare,  shall  sell,  through 
its  conductors,  six  tickets  for  twenty-five  cents,  such  tickets 
to  be  good  for  use  at  all  hours  of  operation  over  any  line,  and 
subject  to  the  existing  transfer  privileges." 

The  Railroad  Commission  placed  a  valuation  of  $700,000 
on  the  property  of  the  plaintiff  in  Wisconsin  and  some  prop- 
erty in  Duluth  used  in  connection  with  the  operation  of  the 
street-car  system  in  Wisconsin. 

The  plaintiff  makes  four  main  contentions :  First,  that  the 
action  of  the  Railroad  Commission  is  void  because  its  order 
violates  the  obligation  of  a  contract,  contrary  to  the  state  and 
federal  constitutions.  Second,  that  its  order  is  void  because 
the  Commission  took  a  mistaken  view  of  the  law,  and  of  its 
powers,  in  a  number  of  important  particulars.  Third,  that 
in  any  event  the  rates  charged  were  reasonable,  and  the  Comr 
mission  had  no  power  or  jurisdiction  to  change  such  rates. 
Fourth,  that  the  Railroad  Commission  made  a  gross  under- 
valuation of  its  property. 

Very  many  questions  are  argued  in  the  able  and  exhaustive 
brief  filed  by  the  appellant,  but  they  all  bear  either  directly 
or  indirectly  on  the  propositions  above  set  fortL 

Sec.  10  of  art.  I  of  the  constitution  of  the  United  States, 
and  sec.  12  of  art.  I  of  the  constitution  of  the  state  of  Wis- 
consin, each  prohibits  the  passage  of  any  law  by  the  state  im- 
pairing the  obligation  of  contracts. 

Rights  conferred  by  the  ordinance  of  1889. 
The  ordinance  of  1889  recites  that  it  is  to  constitute  a  con- 
tract if  accepted.  The  street  railway  company,  in  considera- 
tion of  the  privileges  granted,  relinquished  certain  rights 
which  it  had  under  its  existing  franchise.  The  ordinance 
and  its  acceptance  constituted  a  contract  protected  by  both 
constitutions,  provided  the. city  had  power  to  make  such  a 
contract,  unless  the  ordinance  was  subject  to  amendment  or 
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repeal  under  the  reserve  power  contained  in  sec.  1  of  art.  XI 
of  our  constitution. 

Counsel  for  respondent  contend  that  the  ordinance  pro- 
vided for  a  maximum  rate  which  could  not  be  exceeded,  and 
was  not  a  contract  empowering  plaintiflF  to  exact  a  five-cent 
fare  at  discretion.  The  parties  agreed  that  the  plaintitf 
might  establish  such  rates  of  fare  "as  it  may  deem  proper/' 
pro\dded  that  the  charge  for  carrying  a  person  from  one  point 
to  another  within  the  city  limits  "shall  not  exceed  five  cents," 
etc 

The  language  used  in  this  franchise  is  somewhat  diflFerent 
from  that  considered  in  Milwaukee  E.  B.  &  L.  Co.  v.  Rail- 
road Comm.  153  Wis.  592,  142  K  W,  491.  There  a  max- 
imum charge  was  fixed,  but  it  was  not  afiirmatively  stated 
that  the  railway  company  might  at  discretion  charge  up  to 
the  maximum.  Whether  this  case  is  ruled  by  the  cases  of 
Detroit  v.  Detroit  City  St.  B.  Co.  184  U.  S.  3$8,  22  Sup. 
Ct  410 ;  Cleveland  v.  Cleveland  City  R.  Co.  194  U*  S.  517, 
585,  536,  24  Sup.  Ct  756,  and  Minneapolis  v.  Minneapolis 
St.  B.  Co.  215  TJ.  S.  417,  30  Sup.  Ct  118,  as  contended  by 
the  plaintiflF,  or  by  Georgia  B.  &  B.  Co.  v.  Smith,  128  U.  S. 
174,  9  Sup.  Ct  47 ;  Southern  Pac.  Co.  v.  Campbell  230  U.  S. 
537,  33  Sup.  Ct  1027,  and  the  Milwaukee  Case,  above  re- 
ferred to,  as  contended  by  defendant,  we  do  not  find  it  neces- 
sary to  decide. 

Conceding  that  the  ordinance  and  its  acceptance  consti- 
tuted a  contract  empowering  the  appellant  to  exact  a  five- 
cent  fare,  and  conceding  that  the  act  of  the  city  in  making 
such  a  contract  was  not  ultra  vires,  still  the  general  provi- 
sions of  sec.  1862,  under  which  the  city  acted,  did  not  abro- 
gate the  right  of  the  legislature,  acting  directly  or  through 
the  Bailroad  Commission,  to  exercise  the  function  of  regu- 
lating rates  whenever  it  was  deemed  proper  to  assert  it  The 
contract  remained  valid  until  the  state  saw  fit  to  exercise  its 
paramount  authority  to  regulate  such  rates.     So  much  has 
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been  decided  in  Manitowoc  v.  Manitowoc  &  N.  T.  Co.  145 
Wis.  13,  28,  129  N.  W.  925,  and  in  Milwaukee  E.  B.  &  L. 
Oo.  V.  Railroad  Coram.  153  Wis.  592,  142  K  W.  491. 
Counsel  cite  many  authorities  to  show  that  these  cases 
were  incorrectly  decided.  Maybe  they  were.  A  writ  of 
error  to  the  federal  supreme  court  has  been  taken  from  the 
judgment  in  the  Milwaukee  Case,  but  that  court  has  not  yet 
announced  its  decision  in  the  case.  We  are  not  satisfied  that 
the  two  cases  referred  to  were  incorrectly  decided  by  this 
court,  and  for  the  present  and  until  we  are  better  enlightened 
we  adhere  to  them  and  rest  our  present  conclusion  on  the  rea- 
sons stated  in  the  opinions  in  these  cases. 

Ejfect  of  the  law  of  1891. 

Appellant  insists,  however,  that  there  is  one  very  signifi- 
cant distinction  between  the  present  case  and  the  two  last  re- 
ferred to,  wrising  out  of  the  enactment  of  cL  124,  Laws  1891, 
the  material  part  of  which  has  been  quoted.  It  is  argued 
that  here  the  state  has  ratified  and  made  the  ordinance  of 
1889  a  law  of  the  state,  and  that  while  it  might  set  at  naught 
contracts  fixing  rates  made  by  minor  political  units  acting 
under  sec  1862,  it  cannot  set  aside  such  a  contract  of  its  own 
making. 

If  the  act  of  1891  means  what  counsel  think  it  does,  there 
is  plenty  of  authority  to  support  the  conclusion  deduced,  un- 
less the  act  is  repealable  under  the  reserve  power  contained 
in  sec.  1  of  art  XI  of  our  constitution.  Walla  Walla  v. 
Walla  Walla  W.  Co.  172  U.  S.  1,  19  Sup.  Ct.  77;  City  R. 
Co.  V.  Citizens'  St.  R.  Co.  166  TT.  S.  557,  563,  564,  667,  568, 
17  Sup.  Ct.  653 ;  Detroit  v.  Detroit  City  8t.  R.  Co.  184  U.  S. 
368,  382,  383,  389,  396,  398,  22  Sup.  Ct  410;  Cleveland  v. 
Cleveland  City  R.  Co.  194  U.  S.  517,  533,  536,  24  Sup.  Ct 
756;  Cleveland  v.  Cleveland  E.  R.  Co.  201  TT.  S.  529,  541, 
26  Sup.  Ct  513 ;  Wright  v.  Milwaukee  E.  R.  &  L.  Co.  96 
Wis.  29,  69  N.  W.  791. 
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We  think,  however,  that  it  was  not  the  intention  of  the  act 
of  1891  to  more  than  preserve  existing  rights  that  might 
otherwise  be  jeopardized  by  the  repeal  of  the  charter  of  the 
city  of  Superior  and  to  cure  any  defect  that  might  exist  in 
the  manner  of  granting  its  franchise  to  the  plaintiflF,  and  that 
it  was  not  intended  to  confer  any  right  on  plaintiflE  which  the 
council  itself  might  not  have  conferred  had  it  proceeded  in 
the  manner  provided  by  law.  The  city  acted  under  sec  1862 
in  enacting  the  1889  ordinance.  It  was  in  all  probability 
foreign  to  the  legislative  thought  to  single  out  one  street  rail- 
way company  and  confer  privileges  upon  it  that  no  other  rail- 
way company  in  the  state  could  enjoy  under  the  general  law, 
assiuning  that  sub.  7  of  sec  31  of  art  IV  of  the  constitution 
did  not  prohibit  such  action.  The  language  used  is  not 
fairly  susceptible  of  the  meaning  which  counsel  give  it.  It 
was  provided  that  nothing  in  the  repealing  act  "shall,  be  held 
to  impair  any  of  the  rights  granted  by  said  city  of  Superior" 
to  the  railway  company,  and  the  ordinance  granting  the  same 
is  "ratified,  confirmed  and  validated."  It  seems  pretty  clear 
that  the  ordinance  was  ratified,  confirmed,  and  validated  so 
as  to  preserve  the  righU  granted  by  the  city  and  that  the 
validating  act  went  no  further.  The  right  now  claimed  was 
never  granted  by  the  city,  for  the  very  good  reason  that  it 
never  had  the  power  to  grant  it.  There  is  another  persuasive 
reason  for  adopting  this  construction  of  the  1891  law,  and 
that  is  foimd  in  the  final  provision  contained  in  sec  247, 
whereby  the  ordinance  of  1889  and  other  ordinances  not  re- 
pealed were  to  continue  and  were  to  remain  in  force  "until 
altered,  amended,  repealed  or  suspended  by  the  common 
council  in  pursuance  of  this  act."  It  is  not  to  be  supposed 
that  the  legislature  intended  to  confer  on  the  city  of  Su- 
perior the  power  to  alter,  amend,  repeal,  or  suspend  a  law  en- 
acted by  the  legislature.  It  would  be  a  rather  startling 
proposition  to  assert  that  the  legislature  even  had  the  right  to 
delegate  to  the  common  coimcil  of  a  city  the  power  to  amend 
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or  repeal  laws  passed  by  it  We  are  satisfied  that  the  act  of 
1891  went  no  farther  than  to  legalize  acts  which  the  city 
might  have  done  had  it  proceeded  according  to  law,  and  that 
there  is  no  substantial  difference  between  the  present  case  and 
the  former  cases  concerning  the  right  of  the  state  to  regulate 
the  rate  of  fare  which  the  plaintiff  might  charge.    " 

Taking  up  the  further  questions  involved,  in  the  order  in 
which  they  have  been  presented,  it  is  urged  (1)  that  the  order 
is  void  because  the  Commission  considered  matters  which 
were  not  in  evidence  and  which  the  plaintiff  had  no  oppor- 
tunity to  meet;  (2)  that  no  reduction  could  be  made  in  the 
existing  rate  unless  it  was  found  to  be  unreasonable,  and  no 
such  finding  was  made;  (3)  that  on  the  basis  of  the  Commis- 
sion's valuation  of  plaintiff's  property,  neither  the  rate  nor 
the  return  therefrom  was  unreasonably  high;  and  (4)  the 
property  of  the  plaintiff  was  grossly  undervalued. 

Consideration  of  improper  evidence  by  the  Commission, 

In  endeavoring  to  arrive  at  the  original  cost  of  the  prop- 
erty of  the  plaintiff  the  engineers  employed  by  the  Commis- 
sion started  with  an  inventory  of  the  property  made  by  Ford, 
Bacon  &  Davis  in  1900  for  the  people  who  were  figuring  on 
consolidating  the  Duluth  and  Superior  street  railway  lines 
and  buying  the  property  in  at  the  foreclosure  sale.  The  par- 
ties making  this  appraisal  were  engineers. 

The  cost  appraisal  made  by  the  engineers  of  the  Railroad 
Commission  was  considered  by  it  in  ascertaining  the  cost  of 
the  property.  The  appraisal  was  not  formally  offered  in 
evidence,  was  not  exhibited  to  the  plaintiff,  and  the  parties 
who  made  it  were  not  sworn  as  witnesses  on  the  hearing  be- 
fore the  Commission.  No  testimony  was  offered  to  show 
that  the  inventory  made  by  Ford,  Bacon  &  Davis  was  correct 

The  appellant  insists  that  the  Commission  had  no  right  to 
consider  the  appraisal  made  by  its  engineers,  particularly  in- 
asmuch as  the  same  was  based  on  an  inventory  made  by  other 
parties  and  there  was  no  evidence  to  establish  the  correctness 
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of  the  inventory.  Furthermore,  that  it  was  entitled  to  be 
heard  before  the  Commission  in  reference  to  the  correctness 
of  the  appraisal 

The  inventory  nsed  by  the  engineers  of  the  Commission 
was  obtained  from  the  plaintiff.  As  we  understand  the  reo* 
ord,  this  inventory,  with  the  appraisal  made  by  the  engineers 
of  the  Commission,  was  one  of  the  files  of  its  office  when  the 
hearing  was  had,  and  might,  we  think,  properly  be  considered 
by  the  Commission  under  the  decision  in  Chicago  &  N.  W.  B. 
Co.  V.  Railroad  Comm.  156  Wis.  47,  145  N.  W.  216,  974. 
Of  course  common  fairness  would  dictate  that  the  plaintiff  be 
advised  of  the  apjaraisal  made  by  the  employees  of  the  Comr 
mission,  if  the  Commission  intended  to  use  such  figures  as  a 
basis  for  decision.  We  do  not  understand  it  to  be  claimed 
that  there  was  any  intentional  suppression  by  the  Commis- 
sion of  evidentiary  matters  of  this  kind. 

Should  it  be  conceded  in  this  case  that  the  Commission  did 
consider  improper  evidence,  we  do  not  see  what  particular 
significance  would  result  from  the  concession.  The  plaintiff 
brought  its  action  to  set  aside  the  award  of  the  Commission, 
and  under  the  statute  was  entitled  to  a  trial  de  novo  in  the  cir- 
cuit court  It  was  not  confined  to  the  evidence  used  before 
the  Commission,  and  in  fact  offered  considerable  additional 
testimony  in  the  court  action.  The  decision,  to  be  sure,  threw 
the  onus  upon  the  plaintiff,  but  still  the  proceeding  in  circuit 
court  was  nothing  more  nor  less  than  an  original  hearing.  If 
new  evidence  was  offered  by  the  plaintiff  on  such  hearing, 
which  was  found  to  be  different  from  that  offered  before  the 
Commission,  the  court  was  required  to  transmit  a  copy  of  the 
evidence  to  the  Commission  and  stay  further  proceedings  for 
fifteen  days  from  the  date  of  such  transmission,  unless  the 
parties  stipulated  in  writing  to  the  contrary.  Sec.  17977?i — 
67,  Stats. 

The  plaintiff  attacked  this  appraisal  in  the  circuit  court. 
Because  of  the  new  evidence  which  it  offered  it  had  the  right 
Vol.  161  —  17 
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to  insist  that  the  evidence  go  back  to  the  Commission  for  re- 
consideration and  for  new  findings.  This  right  apparently 
was  not  insisted  upon.  The  judgment  appealed  from  rests  on 
findings  of  fact  and  conclusions  of  law  made  by  the  circuit 
court  The  evidence  complained  of  related  to  the  value  of 
the  plaintiff's  property.  The  court  has  found  on  the  evidence 
before  it  that  the  value  fixed  by  the  Railroad  Commission 
was  the  correct  value.  It  is  not  apparent  how  a  mistake  made 
by  the  Railroad  Commission  in  considering  the  alleged  im- 
proper evidence  complained  of  could  furnish  any  ground  for 
a  reversal  of  the  judgment  of  the  circuit  court  based  on  the 
evidence  taken  in  that  court,  there  being  no  complaint  that 
improper  evidence  was  admitted  on  the  trial  before  the  court. 

The  International  Harvester  Co.  Case,  157  Wis,  167,  173, 
147  N.  W.  53,  has  no  bearing  whatever  on  the  question  here 
involved.  The  plaintiff  in  the  present  action  was  entitled  to 
and  had  a  trial  de  novo  in  the  circuit  court  The  plaintiff  in 
the  other  case,  was  not  entitled  to  such  a  trial,  and  of  course 
did  not  have  it  Under  the  statute  there  involved,  the  find- 
ings of  the  commission  on  the  facts  were  conclusive  if  there 
was  any  evidence  to  support  them,  because  its  judgment  could 
be  set  aside  for  jurisdictional  defects  only.  If  the  industrial 
commission  could  return  the  evidence  taken  which  showed  no 
liability  whatever,  and  at  the  same  time  state  that,  as  a  result 
of  investigations  made  by  it,  it  was  satisfied  that  there  was 
liability,  and  in  this  way  sustain  the  award  made,  there 
would  be  no  object  in  providing  for  an  appeal  to  the  courts, 
because  no  award  could  ever  be  set  aside.  Furthermore,  it 
appears  that  little  reliance  was  placed  on  this  inventory  in 
arriving  at  a  conclusion. 

Some  complaint  is  made  in  reference  to  information  gath- 
ered regarding  probable  use  of  tickets,  which  was  not  sub- 
mitted to  the  plaintiff.  In  reference  to  this,  the  testimony 
showed  that  the  information  in  question  was  used  in  the  de- 
cision for  illustrative  purposes  only  and  did  not  affect  the  con- 
clusion reached  in  the  case. 
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Fixing  reasonableness  of  return  instead  of  reasonableness  of 

rate. 
The  further  contention  is  made  by  the  appellant  that  the 
Railroad  Commission  erroneously  attempted  to  regulate  the 
reasonableness  of  the  plaintiff's  return  and  not  the  reasonable- 
ness of  the  rate  of  charge,  and  that  under  the  Public  Utilities 
Law  (sec  1797 — 14)  the  Commission  is  authorized  to  reduce 
rates  only  when  they  are  unreasonable,  and  that  there  is  no 
evidence  whatever  to  show  that  the  rate  of  fare  charged  in 
the  instant  case  was  not  reasonable.  The  Commission  held 
that  inasmuch  as  the  rates  charged  yielded  a  return  of  more 
than  seven  and  one-half  per  cent  per  annum  on  the  fair  value 
of  the  property  they  were  excessive,  and  because  they  were 
excessive  they  were  unreasonabla  This  is  at  least  the  sub- 
stance of  the  holding  of  the  Commission,  although  the  lan- 
guage used  did  not  follow  the  statutory  requirement  very 


There  is  no  formal  finding  that  the  rates  charged  were  un- 
reasonable, and  under  sec  1797 — 14  the  Commission  does 
not  have  the  power  to  change  rates  unless  they  are  found  to  be 
unreasonable  or  discriminatory.     The  Commission  does  find 
that  the  rates  charged  were  "somewhat  higher  than  they 
should  be."     It  then  proceeds  to  fix  a  rate  which  it  holds  to 
be  reasonable  and  adequate  and  which  is  considerably  lower 
than  that  charged.     There  is  a  wide  variance  between  the  par- 
ties as  to  the  amount  of  the  annual  reduction  in  revenue  that 
will  result  from  the  order.     Based  on  the  1913  business  of 
the  company,  the  estimates  run  from  $17,695  to  $35,095. 
The  reduction  in  rates  amoimts  to  fifteen  per  cent,  for  those 
who  desire  to  take  advantage  of  the  rate  established.     This  is 
a  substantial  percentage,  and  the  aggregate  figures  given  are 
likewise  substantial.     If  the  rate  found  and  established  is  a 
reasonable  one,  then  the  one  which  formerly  existed  was  not 
so,  and  it  follows  that  the  Commission  inferentially  if  not  di- 
rectly found  the  existing  rate  to  be  unreasonable.     It  must 
have  been  found  excessive  else  no  reduction  would  have  been 
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made;  and  the  difference  between  an  excessive  rate  and  an 
unreasonable  one,  if  there  is  any,  is  purely  theoretical 

It  is  argued  that  th^re  is  very  little  connection  between  the 
profit  which  a  party  makes  out  of  a  service  performed  and 
what  it  is  worth,  and  that  in  determining  the  value  of  a  thing 
like  railroad  transportation  the  question  is  not  whether  the 
profit  is  large  or  small,  but  what  is  the  service  actually  worth 
to  the  public  It  is  also  argued  that  this  element  was  lost 
sight  of  by  the  Commission  and  that  it  based  its  idea  of  rea- 
sonableness solely  on  the  amount  of  profit  which  plaintiff  was 
making  and  regardless  of  what  the  service  performed  was 
worth* 

The  weakness  of  this  test  was  no  doubt  apparent  to  coim- 
sel,  because  it  was  suggested  rather  than  pressed.  If  it  were 
adopted  it  would  be  extremely  difficult  for  any  one  to  say 
that  a  rate  of  ten  cents  a  mile  for  carrying  passengers  on  our 
railroads  was  unreasonable.  So  it  is  contended  that  the  mar- 
ket value  of  the  service  should  be  deemed  the  reasonable  value 
of  it  rather  than  its  worth,  and  that  inasmuch  as  a  five-cent 
fare  is  charged  in  most  cities,  this  fact  establishes  market 
value.  If  this  should  be  established  as  a  guiding  principle, 
it  would  be  impossible  to  make  any  compulsory  reductions  in 
rates  no  matter  what  economies  might  be  practiced  in  the 
transportation  business.  Theif  it  leaves  out  of  accoimt  dif- 
ference in  conditions  in  different  localities.  A  good  many 
generalities  which  lead  nowhere  have  been  indulged  in  by 
courts  and  economists  in  reference  to  methods  of  establishing 
the  value  of  railway  properties,  as  well  as  the  manner  of  de- 
termining the  reasonableness  of  rates.  Street  railways  are 
natural  and  necessary  monopolies.  At  least  such  was  the 
case  before  the  advent  of  the  "jitney"  bus,  and  its  usefidness 
is  at  least  problematical  They  are  giiosi-public  corporations 
that  are  permitted  to  use  the  streets  in  the  interest  of  public 
convenience  and  necessity.  Our  cities  might,  if  they  deemed 
it  advisable,  carry  on  the  business  themselves.     So  long  as 
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they  do  not  do  so,  it  is  pretty  well  established  that  the  pri- 
vately owned  street  railway  should  be  permitted  to  earn  its 
reasonable  and  necessary  expenses,  including  a  reasonable 
sTun  for  depreciation,  as  well  as  a  fair  rate  of  return  on  the 
reasonable  value  of  the  investment  The  amount  of  this  re- 
turn should  be  governed  to  some  extent  by  the  character  of 
the  management  A  company  that  is  on  the  alert  to  practice 
economiefl  should  have  some  part  of  the  saving,  else  there 
would  be  no  inducement  to  reduce  the  cost  of  the  service. 
It  is  not  our  purpose  here  to  discuss  the  elements  that  should 
be  considered  in  fixing  the  cost  of  a  service.  It  is  not  in- 
volved. But  we  think  that  net  earning  power  is  one  of  the 
most  important  elements  to  consider  in  ascertaining  whether 
rates  of  fare  are  reasonable  or  otherwisa  Where  a  monopoly 
is  created  by  law,  it  is  entirely  proper  and  generally  advis- 
able that  its  power  to  take  more  than  fairly  belongs  to  it,  to 
wit,  a  reasonable  return  on  the  reasonable  value  of  the  prop- 
erty, should  be  restricted.  Investments  of  this  character  are 
permanent,  and  the  risks  are  not  very  great  unless  bad  judg- 
ment is  used  in  building  a  road  where  there  is  no  sufficient 
call  for  it  to  justify  the  expenditure.  The  cost  of  the  service 
is  the  most  definite  and  tangible  guide  there  is  to  tie  to  in 
making  rates,  if  indeed  it  is  not  the  only  one.  Where  rates 
are  so  adjusted  as  to  yield  a  fair  return  on  the  value  of  the 
property  over  and  above  expenses  and  depreciation,  they  are 
reasonable.  Where  they  are  so  fixed  as  to  materially  exceed 
this  sum,  they  are  not. 

Was  a  reasonable  rate  of  return  allowed? 
The  evidence  in  this  case  showed  that  the  city  of  Superior 
was  a  thrifty,  growing  municipality,  and  that  the  revenue  of 
the  plaintiff,  generally  speaking,  had  shown  a  substantial  in- 
crease with  the  increase  in  growth.  There  is  nothing  to  indi- 
cate that  the  investment  is  unstable  or  that  the  revenues  in 
the  future  will  not  be  sufficient  to  pay  operating  expenses, 
maintenance,  and  a  reasonable  return  on  the  investment 
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By  taking  an  indeterminate  permit  the  railway  company 
may  continue  its  business  indefinitely  unless  the  utility  is 
condemned  in  the  manner  provided  for,  and  then  the  property 
must  be  paid  for.  Plaintiff  is  not  in  a  position  to  say  that 
its  franchise  will  expire  at  the  end  of  a  certain  time  and  it 
may  not  be  renewed,  and,  if  not,  its  property  will  have  a  junk 
value  only,  and  it  consequently  must  charge  rates  high  enough 
to  secure  it  against  this  contingency.  There  is  very  little  of 
the  speculative  element  in  investing  in  the  securities  of  the 
plaintiff  on  the  basis  of  the  valuation  fixed  by  the  Commis- 
sion. It  would  seem  to  be  safe,  sound,  and  secure.  Where 
the  matter  of  reasonableness  ends  and  where  unreasonableness 
begins  is  somewhat  difficult  of  ascertainment  It  is  a  ques- 
tion of  fact  which  the  Commission  primarily  should  decide, 
and  when  it  makes  a  decision  and  that  decision  is  approved 
by  the  trial  court,  it  cannot  be  disturbed  by  this  court  unless 
it  appears  that  the  decision  is  clearly  wrong. 

As  before  stated,  the  Commission  held  that  a  return  of 
seven  and  one-half  per  cent,  per  annum  on  the  reasonable 
value  of  the  property  involved  would  be  fair  and  adequate; 
that  the  rate  charged  yielded  a  materially  larger  return  than 
this,  and  that  the  rate  to  be  charged  should  be  so  adjusted  as 
to  yield  substantially  seven  and  one-half  per  cent.  The 
plaintiff  insists  that  a  rate  of  seven  and  one-half  per  cent, 
considering  the  character  of  the  business  and  the  risks  which 
follow  it,  is  not  reasonable  compensation  for  the  investment 
It  is  not  claimed  that  a  rate  which  will  yield  such  a  return  is 
confiscatory,  and  it  is  obvious  that  it  is  not  It  is  said,  truth- 
fully enough  we  think,  that  there  is  a  difference  between  a 
rate  that  is  not  quite  low  enough  to  be  condemned  as  confis- 
catory and  one  which  is  in  fact  reasonable,  and  it  is  a  reason- 
able rate  which  the  Commission  is  called  upon  to  fix.  This 
may  all  be  conceded.  But  there  is  a  good  deal  of  difference 
between  a  rate  which  affords  the  investor  the  substantial  re- 
turn of  seven  and  one-half  per  cent,  and  one  so  low  that  it 
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can  be  said  that  it  practically  deprives  the  owner  of  the  bene- 
ficial use  of  his  property  and  would  substantially  confiscate  it 
in  whole  or  in  part  if  permitted  to  stand.  Allusion  has  al- 
ready been  made  to  the  substantial  character  of  the  invest- 
ment in  this  case  and  to  its  probable  continuity.  What  is  a 
reasonable  return  is  a  question  of  fact,  the  solution  of  which 
calls  for  the  exercise  of  sound  judgment  and  common  sense. 
Undoubtedly  there  are  some  risks  attendant  on  such  an  in- 
vestment that  are  not  f  oimd  in  the  case  of  a  well  placed  loan 
on  real  estate.  But  the  Commission  has  taken  this  into  ac- 
count by  allowing  a  higher  rate  of  return  than  the  ordinary 
real-estate  loan  yields.  It  is  also  true  that  there  are  some 
speculative  ventures  that  promise  to  yield  a  larger  rate  of  re- 
turn, and  in  fact  do  if  they. are  successful.  But  while  the  re- 
wards may  be  greater  in  case  of  success,  the  chances  of  fail- 
ure are  also  greater,  and  the  Commission  seems  to  have 
adopted  an  intermediate  figure  between  these  two  classes  of 
investments,  and  its  judgment  in  this  regard,  confirmed  by 
the  trial  court,  should  not  be  disturbed.  An  abimdance  of 
authority  might  be  cited  to  sustain  the  finding  of  the  Comr 
mission  in  this  regard.  One  of  the  leading  cases  on  the  point 
is  WUlcox  V.  Consolidated  Oas  Co.  212  U.  S.  19,  48,  29  Sup. 
Ctl92. 

Is  order  void  hecause  discriminatory  f 

It  was  held  by  the  supreme  court  of  the  United  States  in 
Lake  Shore  &  M.  8.  B.  Co.  v.  Smith,  173  U.  S.  684,  19  Sup. 
Ct  665,  that  a  state  legislature  could  not  fix  a  maximum  rate 
of  charge  for  the  carrying  of  passengers  and  then  compel  the 
raUroad  company  to  sell  mileage  books  at  a  lower  rate,  be- 
cause such  a  law  unjustly  and  unfairly  discriminates  against 
the  purchaser  of  the  ordinary  trip  ticket,  and  the  law  does 
not  recognize  wholesale  and  retail  rates  in  matters  of  trans- 
portation. 

It  is  argued  that  here  a  discrimination  is  practiced  be- 
tween those  who  desire  to  purchase  only  a  single  ride  and  in 
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favor  of  those  who  are  able  and  willing  to  invest  twenty-five 
cents  in  tickets.  To  so  hold  would  amount  to  carrying  the 
doctrine  of  discrimination  to  a  ridiculous  limit  The  idea 
that  it  is  a  burden  on  any  one  who  desires  to  patronize  the 
street  railway  company  to  invest  twenty-five  cents  in  tickets 
is  pretty  far  fetched.  There  is  another  and  perhaps  a  better 
reason  why  the  doctrine  of  the  case  above  cited  does  not  apply. 
The  smallest  fractional  currency  we  have  is  one  cent  A  re- 
duction in  the  rate  of  fare  from  five  cents  to  four  cents 
amounts  to  twenty  per  cent.,  and  is  a  large  reduction.  It  is 
not  the  law  that  a  railroad  commission,  or  the  legislature  for 
that  matter,  cannot  reduce  a  rate  of  fare  from  five  cents  un- 
less it  reduces  it  to  four,  three,  two,  or  one  cent  Here  the 
Commission  evidently  determined  that  a  charge  of  four  and 
one-sixth  cents  per  passenger  was  as  low  as  the  rate  should  go. 
There  is  no  way  that  such  a  rate  could  be  put  into  effect  with- 
out requiring  the  passenger  to  buy  at  least  six  tickets.  Every 
one  has  a  like  privilege.  The  amount  of  investment  here  re- 
quired in  the  first  instance  is  too  small  to  constitute  a  dis- 
crimination, and  in  the  next  place  it  is  necessary  that  a  bunch 
of  tickets  be  sold  such  as  was  here  determined  upon  in  order 
to  fix  what  is  really  a  reasonable  rate  of  fare. 

Alleged  undervaluation  of  property. 

The  Railroad  Commission  placed  a  value  of  $700,000  on 
the  property  of  the  plaintiff.  This  included  all  of  the  prop- 
erty in  Wisconsin  used  for  railroad  purposes  and  some  in  Du- 
luth which  was  used  in  connection  with  the  running  of  the 
street-car  system  in  Wisconsin.  The  circuit  court  also  found 
on  the  evidence  before  it  that  the  value  of  this  property  was 
$700,000.  The  plaintiff  insists  that  its  property  was  grossly 
undervalued,  and  devotes  a  large  part  of  its  brief  to  a  discus- 
sion of  this  subject. 

The  Commission  made  an  attempt  to  arrive  at  the  actual 
cost  of  the  property  in  question.  For  the  purpose  of  arriving 
at  the  cost,  an  inventory  taken  in  1900  for  the  plaintiff,  by 
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the  firm  of  engineers  before  referred  to,  was  used.  Some 
items  were  omitted  in  the  calculation,  and  it  is  claimed  that 
others  were  undervalued.  The  cost  of  additions  from  1900 
to  1911  was  then  computed,  and,  from  the  aggregate,  what 
was  deemed  to  be  a  proper  deduction  for  depreciation  was 
made.  This  constituted  one  of  the  items  of  evidence  on 
which  the  Commission  based  its  judgment,  although  perhaps 
not  an  important  one. 

The  Commission  also  ascertained  the  theoretical  cost  of 
reproduction  new  of  the  property,  and  made  what  it  consid- 
ered proper  deductions  for  depreciation,  and  it  appears  from 
the  testimony  that  this  item  of  evidence  was  considered  a  very 
important  factor  in  fixing  the  valuation  finally  determined 
upon.  In  addition  to  the  two  factors  mentioned,  the  Comr 
mission  made  an  allowance  for  "going  value."  According  to 
the  evidence,  the  allowance  on  this  account  usually  varies 
from  five  to  ten  per  cent  of  the  reproduction  cost  of  proper- 
ties of  this  character.  It  was  stated  that  in  round  figures 
about  $60,000  was  allowed  for  going  value  in  the  present  in- 
stance. While  the  sum  of  $700,000  is  not  the  result  of  add- 
ing values  found  as  to  a  number  of  specific  items,  it  appears 
pretty  clearly  that  the  controlling  factors  in  arriving  at  this 
value  were  cost  of  reproduction  and  going  value. 

The  important  objections  made  to  the  Commission's  valua- 
tion are : 

(1)  The  plaintiff  insists  that  its  franchise  had  a  substan- 
tial value,  and  that  the  Commission  erroneously  refused  to  al- 
low anything  for  this  item  of  property. 

(2)  Certain  real  estate  in  the  city  of  Superior,  aside  from 
easements,  owned  by  the  plaintiff  and  used  for  railway  pur- 
pose was  omitted  from  the  appraisal  made.  The  value  of 
this  property  was  $2,000. 

(3)  The  plaintiff  also  claims  that  a  pro  rata  share  of  its 
investment  in  the  Duluth  Amusement  Company,  amounting 
to  $2,476,  should  be  added  to  the  value  of  its  property  in 
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Wisconsin,  and  that  this  item  was  erroneously  disallowed  by 
the  Commission, 

(4)  An  allowance  of  at  least  fifteen  per  cent  should  have 
been  made  on  the  reproduction  cost  foimd,  to  cover  the  cost 
of  engineering,  interest  on  money  during  construction,  mis- 
takes, and  imforeseen  contingencies.  Had  the  fifteen  per 
cent,  basis  been  used,  it  would  have  increased  the  so-called 
present  value  of  the  property  $11,453. 

(5)  At  least  twenty  per  cent,  should  have  been  added  to 
the  estimated  cost  of  material  and  labor,  on  the  theory  that  a 
plant  having  all  of  its  parts  co-ordinated  into  a  harmonious 
whole  is  worth  that  much  more  than  the  cost  of  items  which 
enter  into  the  plant.  The  allowance  of  this  claim  would 
have  increased  the  reproduction  value  of  the  property 
$165,063. 

(6)  Items  omitted  from  the  appraisal  made  by  the  Comr 
mission,  to  the  amount  of  $28,030,  should  have  been  allowed, 
and  it  imdervalued  certain  other  items  to  the  amount  of 
$32,682.41,  from  which  should  be  deducted  overvaluations 
aggregating  $3,586,  making  a  net  undervaluation  on  both 
items  of  $57,126.41. 

(7)  A  large  portion  of  the  city  of  Superior  was  platted  by 
the  Land  &  River  Improvement  Company.  Before  record- 
ing its  plat  it  conveyed  to  plaintiff's  predecessor  an  easement 
in  the  streets  designated  on  its  plat  for  street  railway  pur- 
poses. The  plaintiff  has  succeeded  to  these  rights,  which  it 
asserts  were  worth  from  $400,000  to  $500,000.  No  account 
was  taken  of  such  rights  by  the  Commission  or  by  the  court 
in  arriving  at  the  $700,000  valuation  which  was  placed  upon 
the  property.  Plaintiff  insists  that  this  action  was  unwar- 
ranted and  unlawful 

(8)  Plaintiff  further  urges  that,  by  reason  of  the  Duluth 
and  Superior  street  railways  being  owned  and  operated  by 
the  same  company,  it  was  able  to  practice  economies  in  the 
operation  of  its  road  in  Wisconsin  aggregating  over  $7,000  a 
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year,  and  that  this  fact  should  have  been  taken  into  account, 
but  was  not,  in  determining  the  amount  of  revenue  it  was  rea- 
sonably entitled  to  earn. 

Some  minor  contentions  are  made  regarding  errors  and 
omissions  of  the  Commission,  but  they  do  not  call  for  separate 
treatment. 

The  two  principal  witnesses  who  testified  before  the  court 
on  values  were  Mr.  Haugen  of  the  tax  commission,  for  the 
plaintiff,  and  Mr.  Erickson  of  the  Railroad  Commission,  for 
the  defendant  These  two  men  should  be  as  well  qualified  to 
speak  on  the  value  of  the  property  involved  as  any  two  men 
in  Wisconsin.  Mr.  Erickson,  with  the  aid  of  a  trained  corps 
of  assistants,  has  been  largely  engaged  for  a  number  of  years 
in  valuing  street  railroads  and  other  public  utilities,  as  the 
reports  of  the  Railroad  Commission  show.  Mr.  Haugen  has 
been  doing  the  same  kind  of  work  with  like  aids  for  taxation 
purposes.  Both  occupy  important  oflScial  positions ;  both  are 
men  of  recognized  standing  and  ability;  and  both  were  un- 
doubtedly expressing  their  honest  and  candid  judgments. 
The  reproduction  cost  of  the  property  was  arrived  at  by  en- 
gineers employed  jointly  by  the  railroad  and  tax  commis- 
sions ;  so  that  both  had  the  same  data  as  far  as  this  particu- 
lar item  of  evidence  was  involved.  It  is  not  unusual  to  have 
high  grade  experts  differ  widely  in  giving  evidence  on  values 
when  they  are  called  by  private  interests.  The  fact  that  the 
experts  in  this  case^  were  disinterested  and  were  employed  by 
the  state  does  not  seem  to  have  affected  the  general  rule. 

Mr.  Haugen,  answering  a  hypothetical  question  which  in- 
cluded the  various  elements  which  it  was  said  in  the  Apple- 
ton  Water  Works  Case  (154  Wis.  121,  148,  142  K  W.  476) 
should  be  taken  into  account  in  fixing  the  value  of  a  public 
utility,  testified  that  the  value  of  the  plaintiff's  property  in 
Wisconsin  was  $1,100,000,  or  $400,000  in  excess  of  the  value 
fixed  bv  Mr.  Erickson. 

The  plaintiff  insists  that  in  view  of  the  errors  made  in  the 


Digitized  by 


Google 


268         SUPREME  COURT  OF  WISCONSIN.      [Oct, 
Duluth  St.  R.  Co.  y.  Railroad  Commission,  161  Wis.  245. 

figures  of  the  Railroad  Commission,  and  of  its  failure  to  take 
into  account  numerous  items  of  property  that  should  have 
been  included,  and  the  other  evidence  in  the  case,  the  finding 
that  the  property  was  worth  only  $700,000  is  not  supported 
by  the  evidence  and  should  be  set  aside,  and  the  valuation 
made  by  Mr.  Haugen  adopted  as  being  the  true  one.  Atten- 
tion is  also  called  to  the  fact  that  .the  plaintiffs  property  in 
Wisconsin  was  assessed  for  the  year  in  question  at  $1,100,000, 
and  that  it  is  unfair  and  unwarranted  to  place  one  value  on  a 
piece  of  property  for  rate-making  purposes  and  to  add  about 
fifty-eight  per  cent  to  this  value  for  taxation  purposes.  This 
latter  contention  is  persuasive,  but  not  necessarily  accurate. 
The  earning  power  of  a  property  of  this  kind  has  considerable 
influence  in  fixing  its  present  value.  Where  returns  are 
large  the  stock  and  bond  value  is  affected,  and  this  factor  may 
be  considered  at  least  in  ascertaining  value  for  the  purposes 
of  taxation,  and  Mr.  Haugen  testified  that  it  was  considered 
by  him.  Excessive  earnings  may  be  and  generally  are  the 
result  of  excessive  rates,  and  if  such  earnings  fixed  in  a  large 
measure  the  value  of  the  property  involved,  it  would  be  im- 
possible to  materially  reduce  rates  no  matter  how  excessive 
they  might  be.  Once  the  reasonable  value  of  a  street  railway 
company  is  fixed  for  rate-making  purposes,  there  might  well 
be  merit  in  the  contention  that  the  value  fixed  on  such  property 
for  taxation  should  not  materially  exceed  the  value  upon  which 
the  company  is  permitted  to  earn  a  reasoifable  rate  of  return. 
This  question  is  not  directly  before  us,  and  what  is  said  is  in- 
tended only  to  meet  the  contention  of  the  appellant  that  its 
property  should  not  be  valued  by  the  state  at  $700,000  for 
one  purpose  and  at  $1,100,000  for  another,  where  the  lower 
value  results  in  ordering  a  substantial  decrease  in  its  earning 
power  and  the  higher  one  imposes  an  excessive  burden  in  the 
way  of  taxation.  Once  the  state  has  fixed  a  value  for  rate- 
making  purposes  and  restricted  the  earning  power  of  the 
road  to  a  reasonable  return  on  such  value,  it  would  seem  rea- 
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sonable  to  claim  at  least  that  the  property  could  not  have  a 
materially  higher  value  for  purposes  of  taxation.  While  a 
valuation  for  taxation  purposes  may  not  fix  the  value  for 
rate-making  purposes,  it  may  well  be  that  a  valuation  for  the 
latter  purpose  might  substantially  fix  the  value  to  be  found 
for  the  former. 

The  question  before  us  is  whether  the  Railroad  Commis- 
sion made  substantial  errors  in  its  method  of  fixing  value, 
and  whether  Mr.  Haugen  adopted  the  correct  method.  As 
we  understand  his  testimony,  he  took  into  account  the  phys- 
ical value  of  the  property,  its  earning  power,  and  the  fran- 
chise. It  is  probable  that  he  also  considered  "going  value,'* 
although  he  does  not  mention  it  specifically.  He  made  no 
attempt  to  place  any  specific  value  on  the  franchise,  but  added 
about  $400,000  to  the  physical  and  perhaps  going  values  to 
cover  the  franchise  value  and  the  enhanced  value  because  of 
earning  power.  Except  as  the  Railroad  Commission  treated 
the  plaintiff  as  a  going  concern  capable  of  earning  substantial 
returns  on  its  Wisconsin  property,  it  apparently  added  noth- 
ing for  the  franchise  and  nothing  because  of  the  fact  that  the 
company  was  earning  an  excessive  amoimt  on  its  property  in 
this  state.  So  the  difference  between  the  values  fixed  by  the 
two  experts  for  rate-making  purposes  arose  quite  largely  from 
their  different  concepts  of  what  considerations  should  be 
taken  into  account  in  fixing  values. 

Franchise  value. 

(1)  A  reading  of  the  testimony  would  lead  to  the  conclu- 
sion that  the  Commission  did  not  consider  the  plaintiff's 
franchise  of  any  value  and  made  no  allowance  therefor.  It 
is  true  that  no  certain  definite  sum  was  fixed  which  repre- 
sented the  franchise  value.  We  have  no  inclination  to  say 
that  the  Railroad  Commission  did  thingp  which  it  says  it  did 
not  do,  and  still  we  think  it  necessarily  took  the  plaintiff's 
franchise  into  account  in  fixing  the  value  of  its  property. 
It  was  the  franchise  which  gave  the  plaintiff  the  right  to 
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operate  its  cars  in  the  public  streets.  Without  a  franchise  to 
operate  the  property  a  large  part  of  it  would  have  only  junk 
value.  The  Commission  valued  the  property  on  the  basis 
that  plaintiff  was  a  going  concern,  having  not  only  the  right 
to  operate  its  cars  presently,  but  also  in  the  future,  so  long  as 
it  owned  the  property.  It  may  not  be  correct  to  say  that  the 
difference  between  junk  value  and  value  as  a  going  concern 
represents  the  value  of  the  franchise,  but  it  would  seem  clear 
that  when  value  is  fixed  on  the  theory  that  the  right  to  oper- 
ate the  property  will  be  continuous  (and  that  is  the  impor- 
tant right  given  by  the  franchise)  an  allowance  is  neces- 
sarily made  for  franchise  value.  Chicago  <&  N.  W.  R.  Co.  v. 
State,  128  Wis.  553,  108  N.  W.  557.  Be  this  as  it  may,  we 
hold  that  where,  as  here,  the  right  exists  at  any  time  to  regu- 
late the  rate  of  charge,  all  the  allowance  is  made  for  franchise 
that  should  be  made  when  a  fair  value  is  fixed  upon  the  prop- 
erty based  on  the  assimiption  that  the  business  is  a  going  one 
and  that  the  owner  will  be  permitted  to  carry  it  on  in  the 
future  unless  the  mimicipality  elects  to  buy  for  full  and  fair 
value.  If  the  plaintiff  had  a  contract  which  entitled  it  to 
charge  a  five-cent  fare  until  the  expiration  of  its  franchise 
and  thus  earn  large  returns  in  the  meantime,  such  a  fran- 
chise might  be  worth  a  good  deal,  but  such  a  case  is  not  before 
ufl.  Where,  as  here,  only  a  reasonable  rate  may  be  charged 
under  a  franchise,  it  is  difficult  to  see  where  it  has  very  much 
value  aside  from  the  value  of  the  privilege  to  operate,  and 
that,  as  it  appears  to  us,  has  been  taken  care  of.  WUlcoz  v. 
Consolidated  Gas  Co.  212  U.  S.  19,  29  Sup.  Ct  192, 

Items  (2)  and  (S). 

Item  (2)  should  have  been  taken  into  account  Its  omis- 
sion was  clearly  an  oversight.  We  are  not  satisfied  that  the 
Commission  was  not  correct  in  disallowing  item  (3).  An 
amusement  park  in  Duluth  might  enhance  the  earnings  of  the 
plaintiff  in  Duluth  and  therefore  be  a  paying  investment,  but 
it  is  not  apparent  that  such  an  establishment  was  of  any  value 
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to  the  part  of  the  property  in  Wisconsin.  Besides,  these  two 
items,  aggregating  only  $4,476,  are  too  small  to  exert  any  in- 
fluence over  the  final  results  arrived  at  in  the  case.  These 
items  might  be  considered  substantial  if  this  were  a  condem- 
nation proceeding;  but  a  variance  of  a  few  thousand  dollars 
one  way  or  the  other  would  not  have  resulted  in  any  different 
order  in  the  instant  case. 

Allowance  for  engineering,  etc. 
(4)  It  is  of  course  apparent  that  a  plant  earns  nothing 
during  construction,  although  money  may  be  invested  in  it 
for  a  considerable  length  of  time.  Further,  that  engineers 
must  be  employed  and  paid,  and  that  some  mistakes  are  bound 
to  occur  which  will  add  something  to  the  theoretical  cost  of 
the  plant  In  building  an  ordinary  house  it  is  easy  to  figure 
the  cost  in  advance,  but  diflScult  in  practice  to  keep  within 
these  figures.  So  in  figuring  reproduction  cost  it  is  usual  to 
allow  a  lump  sum  to  cover  costs  and  contingencies  of  the  char- 
acter specified.  This  lump  simi  is  figured  as  a  certain  per- 
centage of  the  reproduction  cost  Naturally  there  is  a  wide 
variance  between  experts  and  engineers  as  to  what  the  per 
centum  of  allowance  should  be.  The  plaintiff  claims  from 
fifteen  to  twenty  per  cent.  The  Commission  allowed  twelve 
per  cent  There  is  certainly  evidence  to  support  the  finding 
of  the  Commission,  and  inasmuch  as  it  was  approved  by  the 
trial  court  it  will  not  be  disturbed  by  this  court 

Yalue  of  separate  items  which  make  up  a  plant  as  compared 
with  value  of  plant  after  these  items  are  co-ordinated. 

(5)  The  claim  made  under  this  head  is  a  large  one, 
amounting  to  $165,063,  and  is  based  on  the  testimony  given 
by  Mr.  Warren,  the  plaintiff's  manager,  to  the  effect  that  a 
co-ordinated  plant  was  worth  twenty  per  cent,  more  than  the 
estimated  cost  of  the  items  of  property,  labor,  and  material 
which  go  to  make  it  up.  This  would  seem  on  its  face  to  be  a 
pretty  extravagant  claim.  Whether  it  is  or  not  does  not  ap- 
pear to  be  very  material.     As  we  understand  the  evidence, 
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the  Railroad  Commission  determined  what  it  would  cost  to . 
reproduce  the  plant  in  the  condition  it  was  at  the  time  of  the 
hearing.  This  necessarily  included  the  cost  of  co-ordination, 
and  we  think  also  its  value.  Thie  reproduction  cost  of  an  ar- 
ticle as  an  entirety  necessarily  includes  the  cost  of  putting  it 
together.  If  Mr.  Warren's  evidence  means,  for  instance, 
that  after  a  new  plant  has  been  economically  constructed 
twenty  per  cent  should  be  added  to  the  sum  expended  to  get 
at  the  actual  cost,  his  claim  could  not  be  allowed. 

Alleged  omissions  and  undervaluations  by  the  Railroad  Com- 
mission. 
(6)  An  attempt  was  made  to  arrive  at  the  original  cost  of 
the  property  and  also  what  it  was  worth  on  the  basis  of  cost 
after  making  reasonable  deductions  for  wear  and  tear,  obso- 
lescence, etc.  The  inventory  made  by  Ford,  Bacon  &  Davis 
was  used  as  a  starting  point,  and  a  value  of  $451,197  was 
placed  on  the  property  inventoried  by  them.  To  this  amoxmt 
was  added  the  cost  of  additions  from  the  time  that  inventory 
was  made  until  the  time  of  the  hearing,  which  was  ascer- 
tained to  be  $285,865.  The  value  of  the  Duluth  property 
used  in  connection  with  the  running  of  the  street  railway  in 
Superior  was  ascertained  to  be  $87,944,  making  a  total  of. 
$826,006.  From  this  amount  the  sum  of  $61,929  was  ap- 
parently deducted  on  account  of  track  taken  up,  leaving  a 
balance  of  $763,077.  There  is  some  discrepancy  between 
the  figures  found  in  the  testimony  and  this  balance,  the  Com- 
mission's figures  actually  being  $753,077.  To  this  was 
added  on  the  trial  the  sum  of  $28,030,  for  the  cost  of  certain 
items  omitted  frbm  the  engineers'  valuation,  and  also  the 
sum  of  $30,940  to  cover  some  differences  on  account  of  track 
taken  up.  The  sum  of  these  items  was  intended  to  cover  the 
cost  new,  and  amounted  to  $822,047,  but  appears  in  the  rec- 
ord as  $812,047.  The  Commission  then  ascertained  as  best 
it  might  the  value  of  the  plant  on  the  basis  of  cost,  after  de- 
ducting what  was  thought  to  be  a  reasonable  sum  for  depre- 
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ciation.  The  value  of  the  property  inventoried  by  Ford, 
Bacon  &  Davis  in  1900,  less  depreciation,  was  found  to  be 
$257,333.  The  additions  thereafter  made  were  found  to  be 
worth  $181,490,  and  the  value  of  the  Duluth  property  used 
in  connection  with  the  Superior  plant,  properly  depreciated, 
$58,920.  To  this  was  added  a  depreciation  charge  found  on 
the  books  of  the  company  amounting  to  $95,362,  and  work- 
ing capital  of  $20,000,  making  a  total  of  $613,105.  From 
this  total  was  deducted  for  track  taken  up,  $37,157,  leaving  a 
balance  of  $575,948.  Mr.  Erickson,  in  his  testimony,  stated 
that  to  this  sum  might  properly  be  added  some  items  that 
were  omitted  and  some  errors  in  figuring  in  relation  to  track 
taken  up,  amounting  to  $39,520,  making  the  total  value  on 
the  basis  of  cost  $615,468. 

It  is  claimed  that  some  additional  allowance  should  be  made 
for  undervaluations,  but  if  the  undisputed  testimony  be 
taken  as  true,  that  substantially  $50,000  was  allowed  for  go- 
ing value,  then  the  omission  of  those  items  would  not  cut  any 
particular  figure.  It  was  shown  in  the  testimony  that,  while 
the  ascertainment  of  cost  is  desirable,  it  is  not  a  safe  guide  to 
tie  to  and  is  not  considered  especially  important  in  arriving 
at  final  results.  At  least  no  such  importance  is  attached  to  it 
as  is  to  reproduction  cost.  This  is  due  to  the  fact  that  it  is 
very  difficult  in  most  cases  to  arrive  at  cost  where  a  plant  has 
been  constructed  for  a  long  time,  and  it  is  also  difficult  to  as- 
certain whether  the  cost  has  been  kept  within  reasonable 
bounds. 

It  is  quite  apparent  from  the  whole  testimony  that  if  the 
omitted  items  had  been  considered  by  the  Commission,  and 
it  had  allowed  the  valuation  on  other  items  contained  in  Ex- 
hibits 117  and  118  of  the  record,  which  it  was  claimed  should 
have  been  allowed,  the  final  result  would  have  been  precisely 
the  same. 

The  cost  of  reproduction  new  was  found  to  be  $805,482, 
and  the  depreciated  value  of  the  property,  because  of  wear 
Vol.  161  —  18 
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and  tear  and  the  like,  was  found  to  be  $651,605.  As  we  un- 
derstand the  testimony,  there  is  no  claim  that  in  ascertaining 
this  reproduction  cost  any  items  of  property  were  omitted. 
Neither  is  it  claimed,  as  we  imderstand  the  testimony  and  the 
concessions  of  counsel,  that  the  cost  of  reproduction  new  and 
this  cost  less  depreciation  were  not  correctly  ascertained  by 
the  Commission,  except  in  one  particular,  and  that  relates  to 
the  allowance  of  twelve  per  cent  to  cover  the  cost  of  engi- 
neering, etc.,  instead  of  an  allowance  of  fifteen  per  cent  which 
the  plaintiflF  claims  should  have  been  made.  This  contention 
has  already  been  treated.  On  this  basis  an  allowance  of  sub- 
stantially $50,000  was  made  for  going  value,  and  there  is  lit- 
tle evidence  that  would  justify  the  allowance  of  a  materially 
larger  sum  on  this  account.  If  the  method  of  ascertaining 
value  which  was  pursued  was  a  proper  one,  we  think  the  find- 
ing of  the  Commission  is  well  sustained  by  the  testimony, 
provided  error  was  not  committed  in  excluding  an  item  of 
property  which  will  next  be  considered. 

Value  of  easements. 
(7)  The  amount  claimed  for  right-of-way  easements  con- 
veyed by  the  Land  &  River  Improvement  Company  is  large, — 
from  $400,000  to  $500,000.  Nothing  was  allowed  by  the 
Commission  for  them.  The  respondent  insists  that  the  ease- 
ments were  void  because  repugnant  to  the  grant  to  the  public 
by  the  dedication,  and  that  in  any  event  they  were  worth 
nothing  in  connection  with  the  railway  property.  The  pur- 
pose of  the  grant  of  right  of  way  presumably  was  to  insure  to 
the  grantee  the  right  to  build  a  street  railroad  in  the  city  to 
the  exclusion  of  all  other  persons.  The  validity  of  such  at- 
tempted disposal  of  an  interest  in  a  street  already  laid  out  on 
a  plat  which  was  intended  to  be  and  was  soon  thereafter  re- 
corded, may  well  be  doubted.  A  court  would  hesitate  to 
hold,  except  where  the  law  was  plain,  that  a  person  platting 
land  could  put  it  within  the  power  of  an  individual  to  block 
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or  even  hamper  the  building  of  an  improvement  like  a  street 
railroad.  We  do  not  find  it  necessary  to  decide  the  question. 
The  plaintiff  could  not  lay  its  rails  or  operate  its  cars  with- 
out the  consent  of  the  city.  Such  consent  was  given  and  the 
railroad  was  built  and  operated,  in  pursuance  of  the  franchise 
granted  by  the  town  of  Superior  and  the  one  subsequently 
granted  by  the  city,  for  a  period  of  over  twenty  years.  It  is 
difficult  to  see  wherein  the  easement  granted  by  the  Land  & 
River  Improvement  Company  was  used  or  useful  in  carrying 
on  the  plaintiff's  business,  unless  it  might  be  in  one  particu- 
lar, to  which  reference  is  not  made  and  concerning  which 
there  is  no  proof.  It  is  not  pointed  out  in  what  respect  the 
plaintiff  has  been  better  off  in  the  past  or  will  be  better  off  in 
the  future  by  reason  of  the  conveyance  of  this  easement.  The 
evidence  neither  shows  nor  tends  to  show  benefit.  It  may  be 
that  if  the  plaintiff  desired  and  should  be  permitted  to  carry 
freight  in  the  future,  this  grant,  if  valid,  would  be  beneficial 
in  dealing  with  abutting  owners  who  made  a  claim  that  an 
additional  servitude  was  being  imposed  on  their  property. 
The  same  might  be  true  in  regard  to  the  running  of  interur- 
ban  cars.  But  no  evidence  was  directed  toward  these  mat- 
ters, and  there  is  nothing  to  indicate  that  the  rights  attempted 
to  be  conveyed  have  anything  more  than  a  shadow  of  value. 
The  evidence  of  two  witnesses,  to  the  effect  that  these  rights 
which  were  attempted  to  be  conveyed  for  the  nominal  sum  of 
$10  in  1884  are  now  worth  $400,000  to  $500,000,  is  well 
nigh  ridiculous. 

Economies  from  joint  operation. 
(8)  This  contention  would  argue  perhaps  for  a  more  lib- 
eral return  in  the  way  of  income  rather  than  an  increase  in 
valuation.  The  plaintiff  claimed  a  large  saving  by  reason  of 
the  car  lines  in  the  two  cities  being  imder  one  management 
and  control  and  supplied  with  power  from  a  single  plant 
Mr.  Erickson  admitted  that  theoretically  there  should  be 


Digitized  by 


Google 


276         SUPREME  COURT  OF  WISCONSIN.      [Oct. 
Duluth  St  R.  Co.  y.  Railroad  Commission,  161  Wis.  245. 

some  saving,  but  that  practically  such  method  of  operation 
did  not  result  in  economy,  or,  if  it  did,  the  amount  saved  was 
so  small  as  to  be  negligible.  There  is  simply  a  dispute  in  tes- 
timony on  this  point,  which  we  assume  the  court  resolved  in 
favor  of  the  defendant 

Method  of  arriving  at  valuation. 

It  is  apparent  that  a  substantial  simi  was  allowed  for  going 
value.  This  allowance  necessarily  presupposed  and  took  into 
consideration  the  fact  that  the  property  was  in  a  position  to 
earn  a  fair  return  on  the  reasonable  value  of  it  A  plant  that 
has  been  in  existence  as  long  as  this  one  that  was  incapable 
of  paying  dividends  might  of  course  have  a  going  value,  but 
it  would  be  very  small.  Such  a  property  would  hardly  be 
salable  at  the  bare  cost  of  reproduction  less  depreciation.  As 
stated  before,  a  franchise  value,  or  at  least  something  akin 
to  it,  was  necessarily  taken  into  account. 

It  is  said  in  the  Appleton  Case  (154  Wis.  121,  142  K  W. 
476)  that  the  value  of  the  plant  and  business  is  an  indivis- 
ible gross  amount  and  that  it  is  not  obtained  by  adding  up  a 
number  of  separate  items,  but  by  taking  a  comprehensive 
view  of  each  and  all  of  the  elements  of  property,  tangible  and 
intangible,  including  property  rights,  and  considering  them 
all,  not  as  separate  things,  but  as  inseparable  parts  of  one 
harmonious  entity  and  exercising  the  judgment  as  to  the 
value  of  that  entity. 

What  the  Commission  here  did  was  to  fix  a  value  on  the 
property  of  the  plaintiif  as  a  whole.  The  Commission  seems 
to  have  taken  into  account  every  kind  of  property,  tangible 
and  intangible,  which  should  be  considered  in  fixing  a  valua- 
tion. No  doubt  the  reproduction  cost  was  considered  a  very 
important  item  in  arriving  at  the  value  of  this  plant,  and  we 
think  correctly  so.  But  the  value  was  not  fixed  on  the  basis 
of  what  it  would  cost  to  reproduce  the  plant.  It  is  important 
that  some  method  of  arriving  at  value  be  worked  out  which 
has  something  tangible  for  a  basis,  if  such  method  be  possible 
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and  does  not  work  injustice  to  the  utility  owner  or  the  public. 
Mere  opinions  on  the  value  of  property  of  this  kind,  based  on 
superficial  observation,  are  of  little  value.  We  think  the 
Commission  did  not  adopt  an  erroneous  theory  as  to  how 
value  should  be  fixed,  and  that  its  finding  on  value  is  fairly 
sustained  by  the  evidence. 

We  desire  to  acknowledge  our  indebtedness  to  counsel  for 
the  clear  and  concise  presentation  made  of  the  numerous  ques- 
tions involved  in  their  briefs  and  oral  arguments.  They  have 
done  their  full  duty  by  their  clients  and  the  court. 

By  the  Court. — Judgment  affirmed. 

Mabshai^l,  J.y  dissents  for  reasons  stated  at  length  in  MUr 
wauJcee  E.  B.  d  L.  Co.  v.  Railroad  Comm.  153  Wis.  592,  630, 
142  N.W.  491,  and  Minneapolis,  St.  P.  &  8.  S.  M.  R.  Co.  v. 
Menasha  W.  W.  Co.  159  Wis.  130, 138,  150  N.  W.  411. 

A  motion  for  a  rehearing  was  denied,  with  $10  costs^  on 
October  6,  1915. 


CoLBUBN,  Eespondent,  vs.  Chicago  &  Noethwbstebn  Baiit 
WAY  CoMPAj^Y,  Appellant. 

May  5 — October  J,  1915. 

Rattroadi:  Injury  to  passenger:  Suitcase  falling  from  rack:  Negli- 
gence: Burden  of  proof. 

To  entitle  a  passenger  to  recover  from  a  railway  company  for  in- 
juries caused  by  a  suitcase  falling  upon  him  from  the  rack  above 
where  he  was  jsitting,  he  must  show  by  a  preponderance  of  the 
evidence  that  the  suitcase  had  been  in  the  rack  for  such  a  lengrth 
of  time  that  in  the  exercise  of  ordinary  care  the  company's  em- 
ployees should  have  discovered  and  removed  it. 

Appeal  from  a  judgment  of  the  municipal  court  of  Brown 
county :  N.  J.  Monahatt,  Judge.     Reversed. 


Digitized  by 


Google 


278         SUPKEME  COURT  OF  WISCONSIN.      [Oct. 
Colburn  v.  Chicago  &  N.  W.  R.  Co.  161  Wis.  277. 

Plaintiff  brought  this  action  in  the  municipal  court  of 
Brown  county  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  while  riding  as  a  passenger  on  one  of  de- 
fendant's passenger  trains  between  Escanaba,  Michigan,  and 
Oconto,  Wisconsin.  The  complaint  alleged  that  plaintiff  had 
been  on  the  train  about  two  hours,  occupying  a  seat  in  the 
-coach  commonly  known  as  the  "smoker;"  that  as  the  train 
was  approaching  the  city  of  Oconto  a  trunk  or  large  suitcase 
fell  upon  him  from  the  rack  directly  above  the  seat  in  which 
he  sat,  striking  him  in  the  abdomen.  The  complaint  further 
alleged  that  the  suitcase  was  in  the  rack  when  plaintiff  entered 
the  seat  at  Escanaba,  and  that  the  defendant  was  negligent  in 
permitting  so  large  an  article  to  be  placed  in  the  rack  and  in 
allowing  it  to  remain  there  for  so  long  a  time  without  discov- 
ering and  removing  it  and  in  failing  to  warn  the  plaintiff  of 
the  danger  incident  thereto.  The  answer  was  a  general  de- 
nial.    The  jury  returned  the  following  special  verdict : 

"(1)  Was  the  plaintiff  on  the  30th  day  of  March,  1914, 
while  riding  on  one  of  defendant's  trains,  struck  and  injure<l 
by  a  valise  falling  from  the  parcel  rack?     A.  Yes. 

"(2)  If  you  answer  question  No.  1  'Yes,'  how  long  had 
said  valise  been  in  the  parcel  rack  before  it  fell  ?  A.  Don't 
know. 

"(3)  Was  said  valise  of  such  size  and  shape  that  it  was 
apparent  that  it  could  not  be  safely  carried  in  said  parcel 
rack?     A.  Yes. 

"(4)  If  you  answer  question  No.  3  'Yes,'  then  did  the  con- 
ductor or  brakeman,  or  either  of  them,  know  that  said  valise 
was  in  the  parcel  rack  for  a  sufficient  time  before  it  fell,  so  as 
to  be  able  to  remove  it  ?     A,  No. 

"(5)  Ought  said  conductor  or  said  brakeman,  or  either  of 
them,  in  the  exercise  of  ordinary  care,  to  have  discovered  the 
presence  of  the  valise  in  the  parcel  rack  in  sufficient  time  to 
have  removed  it  before  it  fell  ?     A.  Yes. 

"(6)  Was  the  said  conductor  or  said  brakeman,  or  either 
of  them,  guilty  of  any  want  of  ordinary  care  in  failing  to  re- 
move the  valise  from  the  parcel  rack  before  it  fell  ?     A.  Yes. 

"(7)  If  you  answer  question  No.  3  'Yes,'  that  said  grip 
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was  of  such  apparent  size  and  shape  that  it  could  not  be  safely 
carried  in  said  parcel  rack,  then  was  plaintiff  guilty  of  any 
want  of  ordinary  care  in  failing  to  see  said  valise  in  the  par- 
ed rack  and  remove  the  same  before  it  fell  ?     A,  No. 

"(8)  If  the  court  is  of  the  opinion  that  the  plaintiff  is  en- 
titled to  recover,  what  amount  of  money  will  compensate  him 
for  his  injuries  ?     A.  $625." 

Prom  a  judgment  entered  on  such  verdict  defendant  ap- 


Edward  M.  Smart,  for  the  appellant 
For  the  respondent  there  was  a  brief  signed  by  Minahan  & 
Minahan,  and  oral  argument  by  Victor  I.  Minahan. 
The  following  opinion  was  filed  June  1, 1915 : 

Babnes,  J.  The  running  time  of  the  train  between  Es- 
canaba  and  Oconto  was  about  three  hours.  The  plaintiff  was 
unable  to  state  how  long  he  was  on  the  train  before  he  received 
his  injury,  but  thought  he  might  have  been  hurt  an  hour  and 
a  half  after  he  got  on,  or  a  half  or  three  quarters  of  an  hour 
before  he  got  to  Oconto.  He  did  not  change  his  seat  and  was 
sure  that  he  did  not  fall  asleep.  He  did  not  notice  whether 
the  grip  was  in  the  rack  when  he  boarded  the  train.  He  did 
not  see  it  until  it  fell  on  him,  and  did  not  observe  any  one  put 
the  grip  in  the  rack  while  he  was  on  the  train.  He  testified 
that  if  it  was  so  placed  he  might  have  observed  that  it  was 
being  placed  there  and  he  might  not.  There  were  quite  a  few 
passengers  and  also  some  vacant  places  in  some  of  the  seats. 
Plaintiff  did  not  know  how  many  persons  got  on  and  off  at 
stations.  He  also  testified  that,  when  he  said  that  no  one  to 
his  knowledge  placed  the  grip  in  the  position  it  occupied  after 
leaving  Escanaba,  what  he  meant  was  that  he  did  not  see  any 
one  put  it  there.  Certain  train  employees  testified  that  they 
made  it  a  practice  to  observe  whether  parcels  were  so  placed 
in  the  racks  as  to  endanger  passengers  and  that  they  did  not 
observe  the  grip  in  question.  The  jury  found  lack  of  actual 
knowledge,  but  also  found  that  in  the  exercise  of  ordinary 
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care  the  trainmen  should  have  discovered  and  removed  the 
grip. 

It  was  incumbent  on  the  plaintiff  to  show  that  the  employ- 
ees of  the  defendant  did  not  exercise  that  degree  of  care  for 
his  safety  that  the  law  imposed  on  them.  In  the  present  case 
it  was  necessary  to  show  by  a  preponderance  of  the  evidence 
that  the  grip  was  in  the  rack  sufficiently  long  so  that  such  em- 
ployees in  the  exercise  of  such  care  should  have  discovered 
and  removed  it  The  plaintiff  has  not  met  this  burden.  It 
is  a  matter  of  pure  speculation  how  long  the  grip  had  been  in 
the  rack  before  it  fell.  It  is  not  a  case  where  conflicting  in- 
ferences might  legitimately  be  drawn  from  the  evidence. 
What  the  fact  is,  is  a  matter  of  conjecture  pure  and  simple. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  .dismiss  the  complaint 

A  motion  for  a  rehearing  was  denied,  with  $10  costs,  on 
October  5, 1915. 


Sterling  Engineering  &  Construction  Co:NrPANT,  Re- 
spondent, vs.  Berg  and  wife.  Appellants,  and  others, 
Respondents. 

May  l^-Octoler  5, 191S. 

Mechanics*  Hens:  Findings:  Evidence:  Building  contract:  Construc- 
tion: Custom:  Material  for  stairways:  *'Blind  nailing**  of  interior 
finish:  Compensation  of  architect  for  extra  work:  Consolidation 
of  actions:  Bringing  in  parties  inadvertently  omitted:  Account- 
ing between  owner  and  contractor:  Claim  for  payment  of  order: 
Extras:  Waiver  of  conditions  in  contract:  Costs:  Taxation:  Ap- 
peal: When  costs  limited. 

1.  Findings  of  fact  by  the  trial  court  in  an  action  to  foreclose  me- 
chanics' liens  are,  without  discussion,  held  to  have  such  support 
in  the  evidence  that  they  cannot  be  set  aside  as  being  contrary  to 
the  clear  preponderance  thereof. 
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2.  Concrete  stairs  are  not  so  customary  and  usual  In  construction 
work  that  where  some  are  marked  "concrete"  on  the  plan  of  a 
hnllding  it  will  be  inferred  that  all  are  to  be  of  such  material — 
especially  where  it  appears  that  the  owner  was  undecided 
whether  to  construct  them  of  iron  or  of  concrete  at  the  time  the 
contract  was  let 

8.  A  finding  that,  as  to  the  interior  finish  of  a  building,  driving  the 
nails  in  with  a  nail-set  and  concealing  them  with  putty  and 
paint  was  in  accordance  with  a  contract  requiring  "all  nailing 
to  be  blind  nailed/'  is  held  not  to  be  contrary  either  to  the  evi- 
dence or  to  the  established  use  of  the  term  "blind  nailing"  as 
applied  to  such  work. 

4.  After  an  architect  had  prepared  plans  and  specifications  for  a 

three-story  building  pursuant  to  a  written  contract  by  which, 
for  such  work  and  for  superintending  the  construction,  he  was 
to  receive  one  per  cent  of  the  cost  of  the  building,  the  owner 
changed  his  mind  and  at  his  request  the  architect  prepared  plans 
and  specifications  for  a  fourth  story  and  also  superintended  the 
construction  of  a  part  thereof.  Held,  that  in  the  absence  of  any 
agreement  as  to  compensation  for  such  extra  work  the  architect 
was  entitled  to  receive  the  reasonable  value  thereof. 

5.  An  order  consolidating  several  actions  to  foreclose  mechanics^ 

Hens  may  afterwards,  by  an  order  nunc  pro  tunc,  be  corrected  so 
as  to  bring  in  parties  to  one  of  the  original  actions  who  had  been 
inadvertently  omitted  in  the  first  order. 

6.  "With  the  consent  of  the  owner  a  contractor  drew  an  order  upon 

him  in  favor  of  a  subcontractor  for  the  amount  due  to  the  lat- 
ter, which  was  less  than  the  owner  owed  the  contractor.  The 
owner  refused  to  pay  the  order,  but  afterwards  paid  a  judgment 
entered  against  him  thereon  with  costs.  Held,  that  as  against 
the  contractor  who  drew  the  order  the  owner  was  entitled  to 
credit  for  the  original  amount  thereof  only. 

7.  Although  a  building  contract  provides  that  extras  shall  be  ordered 

In  writing,  recovery  may  be  had  against  the  owner  for  extras  put 
in  at  his  oral  request  or  with  his  knowledge  and  consent. 

8.  Although  the  architect  cannot  without  express  authority  waive 

important  conditions  in  a  building  contract,  the  parties  them- 
selves may  do  so. 
8.  In  a  consolidated  action  to  foreclose  several  mechanics'  liens  the 
findings  of  the  trial  court  are  not  in  this  case  properly  subject  to 
the  criticism  that  they  are  too  long  and  needlessly  duplicated. 

10.  The  costs  taxed  in  an  action  to  foreclose  mechanics'  liens  are  held 

not  so  large  as  to  warrant  this  court  in  reducing  them  under  the 
rule  of  Krueger  v.  Buel,  153  Wis.  583. 

11.  If  dissatisfied  with  the  clerk's  taxation  of  costs,  a  party  should  ap- 

peal therefrom,  and  then  upon  exceptions  to  the  order  of  the 
trial  covert  retaxing  the  costs  the  supreme  court  can  review  it. 
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12.  Sec.  2919,  Stats.  1913,  limiting  costs,  does  not  govern  a  consoli- 
dated action  to  foreclose  mechanics'  liens  of  several  contractors 
upon  a  building. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsby,  Circuit  Judge.  Af- 
firmed. 

Action  to  foreclose  mechanics'  liens  upon  a  building  owned 
by  Ludwig  Berg  and  Fredericka  Berg,  his  wife.  Six  lien 
claimants,  who  have  proved  their  claims,  were  joined  in  this 
consolidated  action  as  parties  defendant  Three  other  claim- 
ants who  were  also  joined  as  defendants  failed  to  appear  and 
prove  their  claims.  Findings  of  fact  determining  the  amoimt 
due  each  claimant  were  made  by  the  trial  court  and  judgment 
awarding  each  a  lien  for  the  amount  so  found  was  entered. 
The  defendants  Ludwig  Berg  and  Fredericka  Berg  appealed 
from  the  judgment 

For  the  appellants  there  was  a  brief  by  Leutermann  &  Tim- 
mermann  and  A.  W.  Richter,  attorneys,  and  Moritz  Wittig, 
of  counsel,  and  oral  argument  by  Mr.  Richter,  Mr.  M.  J.  Leu- 
termann,  and  Mr.  Wittig. 

G.  J.  Davelaar,  for  the  respondents  Sterling  Engineering 
£  Construction  Company,  B.  J.  Brun^,  and  Philip  and  P.  /. 
Matt. 

Max  P.  Kufalk,  for  the  respondent  Christen. 

Waldemar  C.  Wehe,  for  the  respondents  Neuman  & 
Mueller. 

For  the  respondent  Nelson  the  cause  was  submitted  on  the 
brief  of  0.  W.  Kreutzer. 

The  following  opinion  was  filed  June  1,  1915 : 

ViNJE,  J.  This  case  presents  but  few  questions  of  law 
and  those  of  slight  importance.  Findings  of  fact  made  by 
the  trial  court  and  challenged  by  the  appellants  aggregate 
nearly  100.  The  labor  of  checking  up  each  finding  to  see  if 
it  is  supported  by  credible  evidence  has  been  considerable. 
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Such  labor,  however,  has  been  much  lightened  by  the  method- 
ical manner  in  which  the  briefs  of  the  respective  parties  were 
prepared. 

In  the  main  the  judgment  is  challenged  because  the  court 
found  a  substantial  performance  of  the  different  contracts; 
because  it  found  as  extras  items  claimed  to  be  included  under 
the  contracts ;  because  it  allowed  for  extras  not  ordered  pur- 
suant to  the  terms  of  the  contracts;  because  extras  were  al- 
lowed for  at  more  than  their  reasonable  value ;  and  because  it 
refused  to  allow  damages  for  alleged  failures  to  perform  ac- 
cording to  contracts.  Appellants  also  claim  that  the  archi- 
tect, Bruns,  who  is  a  lien  claimant,  acted  in  collusion  with 
the  other  claimants  and  so  rendered  it  diflScult  for  them  ta 
prove  their  defenses  and  counterclaims.  That  the  case  waa 
thoroughly  tried  by  the  parties  and  carefully  considered  by 
the  trial  court  is  evident  from  the  findings  made  by  it,  which 
for  the  seven  claimants  cover  nearly  fifty  printed  pages,  and 
also  from  the  fact  that  it  carefully  viewed  the  building  after 
the  evidence  was  taken. 

No  advantage  would  accrue  to  the  legal  profession  from  a 
discussion  of  claims  as  to  which  the  findings  of  fact  are  af- 
firmed on  the  ground  of  sufficient  evidence  to  sustain  them 
and  which  involve  no  questions  of  law.  Over  ninety  per  cent. 
of  the  case  relates  to  such  findings,  and  as  to  them  the  parties 
will  have  to  rest  content  with  our  assurance  that  all  have  been 
carefully  examined  and  have  been  found  to  possess  such  sup- 
port in  the  evidence  that  they  cannot  be  set  aside  as  being  con- 
trary to  the  clear  preponderance  thereof.  They  must  there- 
fore stand  as  the  facts  in  the  case.  Keilly  v.  Severson,  149 
Wis.  251, 135  N.  W.  875.  The  practice  of  not  discussing  is- 
sues resting  upon  findings  of  fact  that  are  sustained  on  appeal 
has  often  been  followed  by  the  court  in  the  past.  See  Hay  v. 
Randies,  152  Wis.  632,  140  K  W.  333;  First  8.  &  T.  Co.  v. 
Milwaukee  Co.  158  Wis.  207,  242, 148  N.  W.  22, 1093.  That 
it  will  be  indulged  in  more  frequently  in  future  is  evident 
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from  the  recent  adoption  of  Rule  64,  which  provides  that  'Tn 
cases  where  the  order  or  judgment  is  aflSrmed  opinions  will 
not  hereafter  be  written  unless  the  questions  involved  be 
deemed  by  this  court  of  such  special  importance  or  diflScully 
as  to  demand  treatment  in  an  opinion."  Applying  this  rule 
to  the  present  case  but  few  findings  of  fact  need  be  discussed. 
Those  selected  are  believed  to  have  some  value  because  they 
involve  a  construction  of  building  contracts,  or  of  the  terms 
used  therein,  or  present  some  legal  question. 

The  Sterling  Engineering  Company  contracted  to  do  the 
concrete  work  on  the  building  according  to  plans  and  specifi- 
cations submitted  to  it  Such  plans  showed  no  stairway 
marked  "concrete"  to  the  basement  nor  stairs  so  marked  from 
the  second  story  either  in  the  rear  or  center  part  of  the  build- 
ing. There  was  evidence  to  the  effect  that  Berg  was  unde- 
cided as  to  what  material  should  be  used  for  such  stairways 
at  the  time  the  contract  was  let  and  that  he  afterwards  or- 
dered them  made  of  concrete.  The  contractor  was  not  called 
upon  to  furnish  more  concrete  construction  under  his  contract 
than  the  plans  and  specifications  could  be  reasonably  con- 
strued to  call  for.  Concrete  stairs  are  not  so  customary  and 
usual  that  where  some  are  marked  "concrete"  on  a  plan  it  will 
be  inferred  that  all  are  to  be  of  such  material — especially 
where,  as  here,  the  evidence  shows  that  the  owner  was  unde- 
cided whether  to  construct  them  of  iron  or  of  concrete  at  the 
time  the  contract  was  let  Of  course  a  situation  might  well 
arise  where  the  marking  of  one  or  more  stairways  as  concrete 
might  be  held  to  include  other  unmarked  ones.  But  such  is 
not  the  case  here.  The  trial  court  properly  allowed  for  the 
concrete  stairs  mentioned  as  extras. 

The  carpenter  contract  provided  in  one  place  that  "All 
nailing  in  interior  finish  shall  be  done  with  finishing  nails 
and  as  far  as  possible  concealed  from  sight,"  and  in  another 
place,  "All  nailing  to  be  blind  nailed  in  the  best  workmanlike 
manner."     Appellants  claim  and  their  evidence  shows  that 
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by  ^T)lind  nailing''  is  meant  raising  a  chip  of  the  wood,  driv- 
ing the  nail  under  the  raised  chip  and  gluing  the  chip  over 
the  naiL  The  respondents'  evidence  is  to  the  effect  that 
%lind  nailing,"  in  a  contract  relating  to  interior  finish  of  a 
house,  means  driving  the  nail  in  with  a  nail-set  and  conceal- 
ing it  with  putty  and  paint;  that  the  nailing  described  by  ap- 
pellants is  used  almost  exclusively  in  cabinet  work  and  is 
known  as  "chip  nailing."  The  court  held  with  the  respond- 
ents and  found  the  nailing  was  according  to  contract  We 
cannot  say  the  finding  is  contrary  either  to  the  evidence  or 
the  established  use  of  the  term  "blind  nailing"  as  applied  to 
the  interior  finish  of  a  house. 

The  court's  finding  that  the  architect  acted  in  good  faith 
throughout  is  supported  by  the  evidence.  It  is  claimed,  how- 
ever, that  even  if  he  did,  the  court  allowed  him  too  much. 
He  entered  into  a  written  contract  to  prepare  plans  and  speci- 
fications and  superintend  the  construction  of  a  three-story 
building  for  one  per  cent,  of  the  cost  thereof.  For  this  he 
was  allowed  $439.16.  After  he  had  prepared  plans  and 
specifications  for  a  three-story  building  the  owner  changed 
.his  mind  and  wanted  a  four-story  building.  He  requested 
the  architect  to  prepare  plans  and  specifications  for  such  a 
building,  which  he  did,  and  he  superintended  the  construc- 
tion of  a  part  of  the  fourth  story  also — ^but  not  all  of  it. 
Nothing  was  said  as  to  his  compensation  for  the  work  on  the 
fourth  story.  The  appellants  claim  he  should  receive  but  one 
per  cent  for  it,  namely,  the  same  as  the  compensation  men- 
tioned in  the  written  contract  for  the  three-story  building, 
while  the  architect  claims  he  is  entitled  to  recover  the  reason- 
able value  of  the  extra  services  shown  by  the  evidence,  namely, 
two. per  cent  for  preparing  plans  and  specifications  for  the 
fourth  story-  and  three  per  cent  for  superintending  the  con- 
struction thereof,  so  far  as  it  was  completed  when  he  severed 
his  connection  with  the  work.  The  court  allowed  him  the 
reasonable  value  of  the  extra  services,  which  amounted  to 


Digitized  by 


Google 


286         SDPKEME  COUET  OF  WISCONSIN.      [Oct. 
sterling  E.  A  C.  Co.  v.  Berg,  161  Wis.  280. 

$176.66  and  $131.49  respectively.  A  majority  of  the  court 
are  of  the  opinion  that  the  contract  compensation  for  the 
three-story  building  does  not  measure  the  compensation  he 
should  receive  for  the  extra  labor  and  that  the  court  properly 
allowed  him  the  reasonable  value  thereof  as  shown  by  the  evi-^ 
dence. 

The  claim  that  PhUip  Matt  and  P.  /.  Matt  are  not  parties 
to  the  suit  is  not  supported  by  the  record.  They  were  made 
parties  to  the  suit  of  Nelson  against  appellants,  but  in  draw- 
ing the  order  consolidating  the  different  suits  they  were  inad- 
vertently omitted.  Afterwards  by  an  order  nunc  pro  tunc 
they  were  made  parties,  replied  to  the  counterclaim  by  a  gen- 
eral denial,  and  evidence  as  to  their  claim  came  in  without 
objection  that  they  were  not  parties  to  the  suit.  The  court 
had  power  to  correct  the  order  of  consolidation  by  an  order 
nunc  pro  tunc,  and  properly  did  so. 

The  Matts  owed  August  C.  Beck  &  Son,  a  subcontractor^ 
the  sum  of  $398.44.  With  the  consent  of  Berg  they  drew  an 
order  upon  him  for  that  amount  in  favor  of  August  C.  Beck 
&  Son.  Berg  refused  to  pay  it,  and  it  was  put  into  a  judg- 
ment amounting  with  costs  to  $517.25,  which  he  has  since- 
paid.  He  claims  a  credit  against  the  Matts  of  the  amount  of 
the  judgment  They  say  the  credit  should  be  the  amount  of 
the  order.  At  the  time  the  order  was  given  the  court  found 
that  there  was  due  on  contract  and  extras  an  amount  in  ex- 
cess of  the  order.  The  evidence  sustains  such  finding.  The 
court  properly  allowed  Berg  a  credit  for  the  amount  of  the 
order  only. 

Many  exceptions  were  taken  to  findings  allowing  for  extras 
on  the  groimd  that  they  had  not  been  ordered  in  writing  as 
the  contracts  provided.  The  evidence  shows  that  they  had 
either  been  ordered  orally  by  Mr,  Berg,  the  owner,  or  they 
had  been  put  in  as  extras  with  his  knowledge  and  consent 
In  either  case  the  extras  were  properly  allowed.  An  oral  re- 
quest made  by  one  party  to  a  written  building  contract  and 
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complied  with  by  the  other,  if  contrary  to  the  contract,  modi- 
fies it  to  that  extent  So  also  knowledge  of  and  acquiescence 
in  the  fact  by  the  owner  that  extras  are  being  put  in  by  the 
contractor  imply  a  promise  that  the  owner  will  pay  their  rea- 
sonable value.  Wambold  v.  Gehring,  109  Wis.  122,  85  N. 
W.  117.  While  the  architect  cannot  without  express  au- 
thority waive  important  conditions  in  a  building  contract, 
the  parties  themselves  may  do  so.  /.  G.  Wagner  Co.  v.  Caw- 
her,  112  Wis.  532,  88  N.  W.  599. 

The  clerk  taxed  costs  in  favor  of  the  seven  lien  claimants 
to  the  amount  of  $501.88,  of  which  $258.88  was  in  favor  of 
the  Sterling  Engineering  Company  and  $69  of  the  latter 
amount  was  for  twenty-three  days'  attendance  upon  court  dur- 
ing trial.  Appellants  say  the  findings  are  too  long  and  are 
needlessly  duplicated.  We  think  they  are  not  properly  sub- 
ject to  such  criticism,  nor  are  the  costs  taxed  so  large  as  to 
warrant  this  court  in  reducing  them  under  the  rule  of  Krueger 
V.  Buel  153  Wis.  583, 142  K  W.  264. 

The  appellants  took  no  appeal  from  the  clerk's  taxation  of 
costs.  This  they  should  have  done  if  they  were  dissatisfied 
with  it,  and  then,  upon  exceptions  to  the  order  of  the  trial 
court  retaxing  costs,  this  court  could  review  it  McHugh  v. 
C,  £  N.  W.  R.  Co.  41  Wis.  79;  Rollins  v.  Kahn,  66  Wis. 
658,  29  K  W.  640;  Pormann  v.  Frede,  72  Wis.  226,  39  K 
W.  385.  The  case  of  Allis  v.  Meadow  Spring  D.  Co.  67 
Wis.  16,  29  N.  W.  543,  30  K  W.  300,  cited  by  appellants, 
was  a  retaxation  of  costs  in  this  court  and  is  not  applicable. 
Ifeither  does  sec.  2919,  Stats.  1913,  govern  a  case  of  this 
kind. 

The  only  bill  of  costs  returned  with  the  record  is  that  of 
the  Sterling  Engineering  Company,  and  the  court,  if  it  could 
review  the  taxation  of  costs,  would  find  itself  in  the  predica- 
ment of  appellants'  counsel  where  they  say  in  their  brief,  "If 
we  were  in  a  position  to  know  or  learn  what  costs  the  court 
allowed  to  each  of  the  lien  claimants  we  would  be  in  a  position 
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to  have  the  court  pare  the  bill  down  to  the  proper  amount'* 
They  then  considerately  add:  "How  the  court  will  pare  it 
down  we  must  leave  to  its  discretion."  For  the  reasons  stated 
the  court  declines  to  exercise  its  discretion. 

As  to  a  great  many  items  the  evidence  was  sharply  conflict- 
ing and  would  have  supported  findings  different  from  those 
made.  But,  as  before  stated,  the  evidence  was  carefully  con- 
sidered by  the  trial  court,  and  in  addition  to  the  usual  advan- 
tages which  it  has  in  determining  the  truth  upon  conflicting 
evidence  it  also  viewed  the  premises  after  all  the  evidence  was 
taken.  This  enabled  it  more  correctly  to  apply  the  evidence 
and  determine  the  probative  force  of  the  testimony  of  the  dif- 
ferent witnesses.  Failing  to  find  a  clear  preponderance  of 
the  evidence  against  any  finding  made  or  any  error  in  apply- 
ing the  law  to  them,  it  results  that  the  judgment  must  be  af- 
firmed. 

By  the  Court.-^xxdgment  aflSrmed. 

A  motion  by  the  appellants  for  a  rehearing  was  denied, 
with  $25  costs,  on  October  5, 1915. 


Caxlahan,  Respondent;  vs.  Chicago  &  Northwestebw 
Railway  Company,  Appellant 

May  7 — October  5,  1915, 

Railroads:  Injury  to  employee:  Action  under  federal  or  state  law? 
Pleading:  Amendment  after  proof:  Harmless  errors:  Special  ver- 
dict: Discretion:  Negligence  of  fireman  running  engine:  Viola^ 
tion  of  rule:  Scope  of  authority:  Abrogation  of  rule:  Verdict 
contrary  to  instructions:  Perversity:  Excessive  damages. 

1.  In  an  action  for  injuries  to  a  railway  employee  the  complaint  did 
not  allege  that  he  was  engaged  in  interstate  commerce  at  the 
time  of  his  injury,  but  the  answer  alleged  and  the  undisputed 
evfdence  showed  that  fact,  and  the  court  submitted  the  case  to 
the  jury  as  one  covered  by  the  federal  statute.    Held,  that  there 
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was  no  error  in  such  submission  and  that  the  complaint  should 
be  treated  as  amended  as  of  course  to  conform  to  the  proofs. 

2.  Refusal  in  this  case  to  submit  the  issues  for  a  special  yerdict,  the 
demand  therefor  by  defendant  haying  come  too  late  to  make  it 
a  matter  of  right  u^der  sec.  2858,  Stats.,  is  held  not  to  have  been 
an  abuse  of  discretion. 

8.  In  an  action  for  injuries  to  a  railway  employee  the  complaint  al- 
leged as  negligence  the  violation  of  a  rule  of  the  defendant  com- 
pany by  another  employee.  At  the  trial  defendant  admitted  the 
rule  had  been  violated,  but  claimed  that  in  violating  it  the  other 
employee  had  acted  outside  the  scope  of  his  authority,  and  that 
defendant  was  not  liable  for  his  acts.  Against  objection,  plaint- 
iff then  introduced  evidence  that  the  mle  had  been  abrogated  by 
long-continued  practice  to  the  contrary  and  acquiescenee  there- 
in by  defendant,  and  afterwards  the  complaint  was  ordered 
amended  so  as  to  allege  that  the  rule  had  been  abrogated.  De- 
fendant made  no  affidavit  of  surprise.  Held,  that  the  matter 
rested  in  the  discretion  of  the  trial  court,  and  that  the  error,  if 
any,  in  admitting  said  evidence  before  amendment  of  the  com- 
plaint was  in  this  case  harmless. 

4.  Even  if,  in  attempting  to  run  an  engine  in  the  absence  of  the  en- 

gineer, in  violation  of  a  rule  of  the  company,  a  fireman  was  act- 
ing outside  the  scope  of  his  authority  so  that  the  company  was 
not  liable  for  his  negligence,  the  company  is  nevertheless  liable 
for  negligence  of  the  engineer  in  directing  the  fireman  to  do  as 
he  did  and  in  failing  to  operate  the  engine  himself. 

5.  The  fireman  of  an  engine  who,  in  furtherance  of  the  railway  com- 

pany's business,  attempts  to  run  the  engine  himself  by  the  di- 
rection but  in  the  absence  of  the  engineer,  although  he  thereby 
violates  a  rule  of  the  company  is  not  acting  without  the  scope  pf 
his  authority  so  as  to  exempt  the  company  from  liability  for  his 
acts. 

6.  A  verdict  contrary  to  an  erroneous  instruction  is  not  necessa- 

rily perverse.  Thus,  where  defendant's  negligence  was  clearly 
proven  and  the  jury  found  such  negligence,  even  though  in  so 
doing  they  acted  contrary  to  erroneous  instructions,  this  court 
declines  to  hold  the  verdict  a  perverse  one,  the  trial  court  hav- 
ing refused  to  set  it  aside  on  that  ground. 

7.  An  award  of  $13,000  for  a  fracture  of  the  leg  of  a  locomotive  engi- 

neer twenty-nine  years  old  and  earning  $1,800  per  year  is  held, 
though  large,  not  to  be  clearly  excessive,  it  appearing  that  un- 
usually bad  results  fiowed  from  the  injury,  which  for  a  long  time 
wholly  incapacitated  him  for  work  and  permanently  precluded 
him  from  resuming  work  as  such  an  engineer,  and  there  being 
evidence  from  which  a  jury  might  well  say  that  his  earning  ca- 
pacity was  decreased  forty  or  fifty  per  cent.  Mabshall,  J.,  dis- 
sents. 

Vol.  161  —  19 
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Appeal  from  a  judgment  of  the  municipal  court  of  Lang- 
lade county :  T.  W.  Hogan,  Judge.     Affirmed. 

This  was  an  action  to  recover  damages  for  personal  injury. 
The  plaintiflF  was  a  locomotive  engineer  and  was  injured  in 
a  collision  at  Aniwa  station  on  the  defendant's  line  in  Febru- 
ary, 1913.  Plaintiff  was  taking  his  engine,  number  980, 
from  Wausau  to  Antigo,  and  was  running  light  On  reach- 
ing Aniwa  a  freight  train  was  overtaken,  and  it  was  decided 
to  allow  the  plaintiff's  engine  to  run  ahead  of  the  freight 
train,  which  was  also  destined  for  Antigo.  The  plaintiff 
backed  his  engine  onto  a  sidetrack,  and  the  other  engine,  num- 
ber 1071,  was  backed  south  of  the  sidetrack  switch  by  its  fire- 
man under  orders  from  the  engineer  in  charge  of  it,  so  as  to 
permit  plaintiff's  engine  to  go  ahead.  Plaintiff's  engine  pro- 
ceeded northward  to  the  station,  where  a  stop  was  made.  En- 
gine number  1071  also  proceeded  northward,  and  ran  into 
plaintiff's  engine  as  he  was  about  to  step  therefrom  onto  the 
platform,  so  that  he  was  caught  between  the  engine  and  the 
tender  and  severely  injured.  The  negligence  alleged  was 
that  the  collision  was  caused  by  the  fault  and  negligence  of 
the  defendant  and  its  employees  in  violation  of  their  duties 
to  the  plaintiff,  '^because,  for  the  reason,  and  in  that  (a)  said 
engine  number  1071  was  managed,  operated,  driven,  and  run 
by  defendant's  said  other  employees  in  charge  thereof  in  a 
careless,  reckless,  and  negligent  manner;  (b)  said  engine 
number  1071  was  being  managed,  operated,  driven,  and  run 
by  defendant's  said  other  employees  in  charge  thereof  con- 
trary to  and  in  violation  of  defendant's  rules,  regulations,  di- 
rections, and  requirements  and  the  established  customs  and 
practices,  upon  which  rules,  regulations,  customs,  and  prac- 
tices, and  the  compliance  therewith,  the  plaintiff  relied." 
The  complaint  also  alleged  negligence  in  failing  to  ring  the 
bell  and  sound  the  whistle  on  engine  number  1071  and  in  run- 
ning said  engine  at  an  excessive  rate  of  speed.  The  two  last 
named  items  of  negligence  do  not  appear  to  have  been  relied 
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on  in  the  trial  There  is  no  allegation  in  the  complaint  to 
the  effect  that  the  plaintiff  was  employed  by  the  defendant  in 
interstate  commerce.  The  answer  set  forth  that  the  defend- 
ant was  engaged  in  interstate  commerce  and  that  at  the  time 
of  the  injury  the  plaintiff  was  employed  in  interstate  com- 
merce. The  answer  also  denied  negligence  on  the  part  of  the 
defendant  and  alleged  contributory  negligence  on  the  part  of 
the  plaintiff.  The  case  was  submitted  to  the  jury  on  a  gen- 
eral verdict.  The  jury  found  for  the  plaintiff  and  ass^sed 
his  damages  at  $13,000.  From  a  judgment  entered  in  ac- 
cordance with  such  verdict  the  defendant  appeals. 

Edward  M.  Smart,  for  the  appellant 

Stephen  J,  McMahon,  for  the  respondent. 

The  following  opinion  was  filed  June  1,  1915 : 

Babnes,  J.  The  issues  involving  the  real  merits  of  this 
case  were  those  usually  met  in  the  ordinary  personal  injury 
action.  The  difficulties  arise  largely  out  of  alleged  defects  in 
pleading  and  the  charge  of  the  court 

There  was  no  allegation  in  the  complaint  that  the  plaintiff 
was  engaged  in  interstate  commerce  at  the  time  he  was  in- 
jured or  that  his  cause  of  action  was  controlled  by  the  federal 
act  of  1908,  35  U.  S.  Stats,  at  Large,  65,  cL  149.  The  an- 
swer set  forth  that  the  plaintiff  was  engaged  in  interstate  com- 
merce at  the  time  of  his  injury.  The  complaint  was  not 
amended  in  this  regard.  The  court  charged  the  jury  that  the 
uncontradicted  evidence  showed  that  the  action  was  governed 
by  the  federal  law,  and  submitted  the  case  on  this  basis.  The 
appellant  insists  that  this  was  error,  and  that  one  cause  of  ac- 
tion could  not  be  pleaded  and  another  proven  and  recovery  be 
had  on  the  new  cause  of  action  without  an  amendment  to  the 
pleading.  The  defendant  could  hardly  have  been  surprised, 
inasmuch  as  it  pleaded  the  fact  in  its  answer  as  the  court 
found  it  to  be.  The  proof  being  undisputed,  the  complaint 
should  be  treated  as  amended  as  of  course  to  conform  to  the 
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proofs.  Bieri  v.  Fonger,  139  Wis.  150,  154, 120  X.  W.  862, 
and  cases  cited;  Wabash  R.  Co.  v.  Hayes,  234  U.  S.  86,  34 
Sup.  Ct  729;  Qraher  v.  D.,  S.  8.  &  A.  B.  Co.  159  Wis.  414, 
150  N.  W.  489.  There  are  very  persuasive  reasons  why  the 
rule  stated  should  apply  to  cases  of  this  kind,  where  it  is  often 
a  matter  of  doubt  whether  the  state  or  federal  law  is  appli- 
cable. 

Error  is  alleged  because  the  court  refused  to  submit  the  is- 
sues in  the  form  of  a  special  verdict  The  demand  was  not 
made  until  the  evidence  was  all  in  on  both  sides,  hence  it  came 
too  late  to  enable  the  defendant  to  insist  on  such  a  verdict  as 
a  matter  of  right  Sec.  2858,  Stats.  We  would  have  been 
better  satisfied  had  the  request  been  granted.  There  is  some 
groimd  for  complaint  on  the  part  of  the  defendant  that  it  was 
inconsiderately  dealt  with.  The  complaint  was  drawn  on  the 
theory  that  the  federal  law  did  not  apply.  Sub.  3,  sec  1816, 
Stats.  1911,  was  in  force  when  the  plaintiff  was  injured,  al- 
though it  was  not  at  the  time  of  the  trial  Under  this  statute 
it  was  the  duty  of  the  court  to  submit  a  special  verdict  in  cases 
falling  within  it  Counsel  makes  the  claim  that  he  assumed 
that  the  case  would  be  submitted  on  a  special  verdict  under 
the  statute  as  it  stood  in  1911,  and  that  he  did  not  make  a 
timely  demand  because  he  was  misled.  In  the  interest  of 
fairness  it  would  have  been  entirely  proper  to  have  granted 
the  belated  request  The  matter  was  one  which  rested  in  the 
soimd  discretion  of  the  trial  judge,  and  we  cannot  say  that  he 
abused  his  discretion. 

The  complaint  alleged,  as  one  of  the  grounds  of  negligence 
relied  on,  that  the  movement  of  the  engines  which  resulted  in 
plaintiff's  injury  was  made  in  violation  of  the  rules  of  the 
company.  Among  the  rules  offered  in  evidence  was  one 
known  as  "rule  1063,"  which  is  as  follows: 

"Do  not  run  an  engine  in  the  absence  of  the  engine  man 
without  instructions  from  the  master  mechanic,  unless  in 
some  emergency  they  are  instructed  to  do  so  by  the  conductor 
or  some  oflScer  in  authority." 


Digitized  by 


Google 


5]  AUGUST  TERM,  1915.  293 

Callahan  v.  Chicago  ft  N.  W.  R.  Co.  161  Wis.  288. 

On  the  trial  the  defendant  in  substance  admitted  that  this 
rule  had  been  violated,  but  insisted  that  it  was  not  liable,  be- 
cause the  fireman  in  attempting  to  run  the  engine  in  the  ab- 
sence of  the  engineer  was  acting  outside  of  the  scope  of  his 
authority  and  was  practically  a  trespasser  and  defendant  was 
not  liable  for  negligent  acts  done  in  this  way.  The  respond- 
ent then  introduced  a  lot  of  testimony  tending  to  show  that 
"rule  1063'^  had  been  abrogated  because  of  long  continued 
practice  to  the  contrary  and  acquiescence  in  such  practice  by 
the  defendant  This  testimony  was  objected  to  because  it  in- 
jected a  new  issue  into  the  case  and  one  that  was  directly  con- 
trary to  one  of  the  allegations  of  the  complaint  The  ob- 
jection was  overruled  and  the  evidence  was  admitted  and 
subsequently  the  complaint  was  ordered  amended  by  the  court 
so  as  to  expressly  allege  that  the  rule  had  been  abrogated. 
These  rulings  are  complained  of.  No  affidavit  of  surprise 
was  made,  and  we  think  the  matters  complained  of  rested  in 
the  discretion  of  the  court  It  would  have  been  a  more  or- 
derly proceeding  to  have  amended  the  complaint  first  and 
then  offered  the  evidence,  but  we  do  not  see  how  the  failure  to 
pursue  the  regular  practice  in  the  instant  case  did  any  harm.' 
The  error,  if  there  was  one,  was  immaterial  for  reasons  that 
will  hereafter  be  stated. 

Coming  to  the  merits  of  the  case,  it  appears  to  us  that  there 
was  very  little  evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  negligence  on  the  part  of  the 
defendant  was  so  clearly  established  that  there  was  no  ques- 
tion to  be  submitted  to  the  jury  in  reference  to  it. 

If  we  admit  defendant's  contentions  that  rule  1063  was  not 
abrogated  and  that  the  fireman,  Krueger,  was  acting  outside 
the  scope  of  his  authority,  we  see  no  escape  from  the  conclu- 
sion that  engineer  Mollitor  was  negligent  in  directing  the  fire- 
man as  he  did  and  in  failing  to  operate  the  engine  himself. 
He  was  not  only  violating  rule  1063,  but  also  another  rule  of 
like  tenor  which  applied  specifically  to  engineers.     The  fire- 
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man  was  more  or  less  under  his  control  and  could  at  least 
plead  the  excuse  that  he  was  acting  under  orders  from  his  im- 
mediate superior.  The  engineer  had  no  such  excuse  to  offer, 
and  the  allegations  of  the  complaint  were  broad  enough  to 
admit  proof  of  negligence  on  his  part 

But  we  think  the  fireman  was  not  acting  without  the  scope 
of  his  authority  so  as  to  exempt  the  employer  from  liability 
for  his  acts.  It  was  his  duty  to  be  on  the  engine  to  assist  in 
running  it,  keeping, a  lookout,  ringing  the  bell,  and  firing. 
In  doing  what  he  did  he  was  attempting  to  further  his  master's 
business.  The  movement  was  a  proper  one  if  made  in  a 
proper  manner.  The  fireman  was  simply  attempting  to  do 
too  much  in  endeavoring  to  perform  his  own  legitimate  duties 
and  those  of  the  engineer  as  well.  In  attempting  to  carry  the 
extra  load  he  was  doing  what  he  had  been  forbidden  to  do, 
assuming  that  the  rule  was  in  force,  and  probably  what  he 
should  not  have  done  if  the  rule  had  been  abrogated.  It 
seems  pretty  obvious  that  two  men  should  have  been  on  this 
engine  while  the  movement  was  being  made,  in  order  to  keep 
a  proper  lookout 

Counsel  for  defendant  conceded  on  the  argument  that  un- 
der the  rule  of  the  Daley  Case,  145  Wis.  249, 129  N.  W.  1062, 
the  fireman  was  not  acting  outside  the  scope  of  his  authority 
to  the  extent  that  defendant  was  not  liable  for  his  negligence, 
but  insists  that  this  was  an  extreme  case  not  properly  decided 
and  should  not  be  followed.  In  the  Daley  Case  the  baggage- 
man threw  a  tramp,  who  was  stealing  a  ride,  off  a  car  while 
in  motion.  It  was  his  duty  to  take  him  into  the  smoking  car 
and  introduce  him  to  the  conductor,  whose  business  it  was  to 
remove  the  tramp  at  some  proper  place.  It  was  held  that 
inasmuch  as  the  employee  had  a  duty  to  perform  in  reference 
to  the  tramp,  the  fact  that  he  proceeded  to  do  it  in  an  unlaw- 
ful and  unauthorized  way  did  not  relieve  the  master  from  lia- 
bility. This  principle  is  pretty  well  established  in  our  de- 
cisions  and   elsewhere.     It  was   recognized   in   Wilson  v. 
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^oofian^  27  Wis.  598,  where  a  person  employed  to  make  a 

^a^lation  made  an  incorrect  one  which  was  libelous,  and  the 

®^ployer  was  held  liabla     Bergman  v.  Eendrickson,  106 

^^^  434,  82  N.  W.  304,  goes  as  far  as  the  Daley  Case. 

^^^^  the  proprietor  of  a  saloon  was  held  liable  for  an  assault 

cSSXtoiitted  by  a  bartender  in  an  attempt  to  make  a  customer 

pay  for  drinks  which  he  ordered.     The  bartender  had  the 

right  to  collect,  but  not  to  use  such  militant  methods  in  doing 

80.    Johnston  v.  C,  8t.  P.,  M.  &  0.  B.  Co.  130  Wis.  492, 

110  K  W.  424,  and  Schultz  v.  La  Crosse  City  B.  Co.  133 

Wis.  420, 113  K  W.  658,  are  within  the  same  principle.     In 

each  of  these  cases  the  employee  had  a  duty  to  perform  in 

the  matter  of  protecting  the  property  of  the  employer,  and  in 

each  the  servant  proceeded  in  an  unlawful  and  unauthorized 

manner,  and  the  employer  was  held  responsible.     The  Daley 

Case  is  also  approved  in  Zabawa  v.  Oberbeck  Bros.  Mfg.  Co. 

146  Wis.  621,  624, 131 N.  W.  826. 

Many  foreign  cases  hold  that  the  real  test  is  whether  the 
act  causing  the  injury  was  done  in  furtherance  of  the  master^s 
business.  Jackson  v.  C,  B.  I.  &  P.  B.  Co.  178  Fed.  432,  435, 
and  cases  cited.  Other  cases  upholding  the  rule  of  the  cases 
cited,  but  phrasing  it  a  little  differently  in  some  instances,  are 
Pierce  v.  N.  C.  B.  Co.  124  N.  C.  83,  32  S.  E.  399;  Haehl  v. 
^ohash  B.  Co.  119  Mo.  325,  24  S.  W.  737 ;  Clancy  v.  Barker, 
131  Fed.  161  and  cases  cited;  Texa^s  &  P.  B.  Co.  v.  Hayden, 
6  Tex.  Civ.  App.  745,  26  S.  W.  331. 

It  seems  pretty  clear  that  the  fireman  was  where  he  had 
the  right  to  be,  that  he  was  performing  a  service  which  it  was 
his  duty  to  assist  the  engineer  in  performing,  and  that  he  was 
furthering  the  business  of  his  employer  in  doing  what  he  did, 
and  that  under  the  decisions  of  our  court  and  of  others  as 
well  he  was  not  acting  outside  of  the  scope  of  his  employment 
because  he  attempted  to  do  too  mucL 

If  rule  1063  had  been  abrogated,  then  it  might  be  said  that 
the  fireman  had  the  right  to  operate  the  engine  alone,  al- 
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though  this  is  doubtfuL  But,  conceding  that  the  right  ex- 
isted, it  is  obvious  that  he  was  negligent  in  running  the  engine 
he  was  driving  into  the  one  from  which  plaintiff  was  alighting 
and  which  had  been  brought  to  a  standstill  in  front  of  the 
station.  So  we  think  negligence  was  established  on  any 
theory  of  the  case. 

Had  the  pleadings  been  properly  framed  and  the  jury  cor- 
rectly instructed,  the  substantial  question  in  this  case,  and,  as 
we  view  it,  about  the  only  one,  would  have  been  the  amount 
of  damages  which  plaintiff  was  entitled  to  recover.  The 
questions  arising  on  the  pleadings  have  already  been  treated. 
At  the  request  of  defendant's  counsel  the  court  gave  a  series 
of  instructions  which  it  is  claimed  took  from  the  jury  any 
question  of  defendant's  negligence  and  in  fact  amounted  to 
a  direction  of  a  verdict  for  defendant,  which  direction  the 
jury  declined  to  follow.  It  is  argued  that  the  verdict  should 
have  been  set  aside  as  perverse  because  of  such  conduct  on  the 
part  of  the  jury.  As  further  indicating  passion  and  preju- 
dice, it  is  said  that  the  verdict  is  grossly  excessive  and  should 
have  been  set  aside  for  this  reason. 

The  court  charged  the  jury  as  follows: 

"Now  I  instruct  you  when  fireman  Krueger  was  operating 
engine  1071,  if  such  operating  by  him  was  a  violation  of  the 
rules  of  the  company,  then  I  charge  you  that  he  was  not,  in  so 
operating  said  engine,  acting  within  the  scope  of  his  employ- 
ment, and  the  defendant  is  not  liable  for  the  injury  to  the 
plaintiff.  I  charge  you  as  a  matter  of  law  that  at  the  time 
of  the  accident  which  resulted  in  plaintiff's  injuries,  fireman 
Krueger  was  operating  engine  1071  in  violation  of  the  rules 
of  the  defendant  It  is  claimed  by  the  plaintiff  that  the  rule 
of  the  defendant  company  which  prohibits  the  fireman  from 
operating  an  engine  in  the  absence  of  the  engineer  under  cer- 
tain circumstances  stated  therein  was  abrogated.  It  is 
claimed  that  such  abrogation  resulted  from  the  custom  or 
practice  in  conflict  with  such  rule.  Abrogation  means  doing 
away  with,  rescission  or  annulment.  A  rule  cannot  be 
deemed  to  be  abrogated  without  the  consent  of  the  authority 
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making  the  rule.  Therefore  I  charge  you  that  a  customary 
violation  of  a  rule  does  not  establish  the  abrogation  thereof, 
unless  such  violation  was  with  the  acquiescence  of  the  party 
mating  the  rule  under  such  circumstances  that  you  may  infer 
a  consent  to  the  abrogation  thereof.  Proof  of  repeated  vio- 
lations of  a  rule,  which  are  secret  and  without  the  knowledge 
of  the  party  making  the  rule,  does  not  establish  abrogation. 
I  charge  you  as  a  matter  of  law  that  it  appears  without  dis- 
pute in  this  case  that  the  violations  of  rule  1063  (with  the 
exception  of  one  instance)  were  secret  and  unknown  to  the 
defendant  Under  these  circumstances  the  single  isolated 
violation  in  the  presence  of  Assistant  Superintendent  Arm- 
strong is  not  sufficient  to  establish  an  abrogation.  Rule  1063 
is  a  highly  beneficial  rule  tending  to  protect  the  safety  of 
employees,  property  of  the  company,  and  passengers  travel- 
ing on  the  road  or  right  of  way,  to  the  persons  lawfully  on 
the  premises  of  the  company  or  on  the  highway,  and  you 
should  not  on  slight  evidence  conclude  that  there  has  been  an 
abrogation  thereof.  In  order  to  find  an  abrogation,  you 
should  be  satisfied  to  a  reasonable  certainty  that  violations 
thereof  were  either  known  to  the  defendant  or  were  so  gen- 
eral that  they  should  have  been  known,  and  that  the  defend- 
ant consented  to  the  annulment  and  doing  away  with  the 
rule." 

The  court  further  instructed  the  jury  as  follows: 

"Under  rule  1063  the  engineer  imder  no  circumstances  had 
the  power,  right,  or  authority  to  direct  the  fireman  to  run  the 
engine  in  his  absence.  If  the  engineer  was  disabled  or  emer- 
gencies arose  so  he  could  not  run  it  himself,  it  was  his  duty 
to  report  either  to  the  conductor  or  master  mechanic  or  other 
officer,  and  then  the  fireman  should  not  run  the  engine  except 
with  the  consent  of  such  superior  officer. 

"If  fireman  Krueger  in  running  the  engine  in  the  absence 
of  the  engineer  was  acting  outside  of  the  scope  of  his  employ- 
ment, then  he  was  the  same  as  a  trespasser,  and  he  ceased  to 
be  a  servant  or  employee  of  the  defendant" 

"In  determining  whether  or  not  fireman  Krueger,  in  run- 
ning the  engine  in  the  absence  of  the  engineer,  was  acting 
within  the  scope  of  his  employment  and  properly  within  the 
rules  of  the  company,  you  should  determine  whether  an 
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emergency  had  arisen  within  such  rule.  Even  if  the  con- 
ductor did  consent  to  his  running  the  engine,  he  was  au- 
thorized to  do  so  only  when  an  emergency  had  arisen.  Th« 
mere  fact  that  the  engineer  was  cold  and  that  it  might  have 
been  inconvenient  because  of  so  being  cold  for  him  to  run 
the  engine  would  not  constitute  an  emergency  under  the  rule. 
If,  notwithstanding  his  condition,  he  could  have  safely  run 
the  engine  in  the  short  movement  required,  then  you  should 
find  that  there  was  no  such  emergency  existed  as  is  required 
by  the  rule.'' 

The  court  in  substance  charged  that  the  train  conductor 
was  not  negligent 

In  passing  upon  the  motion  for  a  new  trial  the  court  was 
of  the  opinion  that  under  the  charge  the  jury  might  have 
found  that  rule  1063  had  been  abrogated  and  that  the  fire- 
man was  negligent  while  acting  within  the  scope  of  his  au- 
thority and  also  that  the  engineer  was  negligent 

It  seems  improbable  that  the  jury  understood  from  this 
charge  that  they  were  at  liberty  to  find  that  the  rule  had  been 
abrogated.  It  is  true  they  were  told  that  in  order  to  find  ab- 
rogation they  must  be  satisfied  that  the  violations  of  the  rules 
were  known  to  the  defendant  or  were  so  general  that  they 
should  have  been  known  and  that  the  defendant  consented  to 
the  annulment  of  the  rule.  But  in  a  preceding  part  of  the 
charge  they  were  advised  in  effect  that  the  evidence  which 
was  in  fact  offered  to  show  abrogation  was  insufficient  to  do 
so.  The  negligence  of  the  engineer  was  not  withdrawn  from 
the  jury,  but  no  reference  was  made  to  it  in  the  charge,  and 
in  charging  on  comparative  negligence,  that  of  the  plaintiff,, 
if  any,  was  compared  with  that  of  the  fireman,  Krueger. 
We  are  in  the  dark  as  to  how  the  jury  disposed  of  the  ques- 
tion of  negligence.  Except  as  bearing  on  the  matter  of  per- 
versity the  question  is  imimportant 

There  was  perhaps  scant  room  for  finding  negligence  under 
the  charge.  It  was  clearly  proven,  and,  inasmuch  as  a  ver- 
dict was  not  directed,  the  jury  had  the  right  to  assume  that 
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there  was  Bomething  left  for  them  to  pass  upon  and  that  the 
question  of  defendant's  negligence  was  submitted  in  some 
form.  Under  these  facts  we  do  not  think  it  should  be  said 
that  the  jury  was  governed  by  prejudice  and  passion  because 
it  found  the  defendant  negligent 

The  authorities  are  divided  on  the  question  whether  a  ver- 
dict contrary  to  an  erroneous  instruction  is  necessarily  per- 
verse. It  is  true  the  jury  is  supposed  to  accept  the  law  from 
the  court  in  most  cases.  In  Bearrs  v.  Sherman,  56  Wis.  55, 
62,13N.  W.  869,  it  is  held: 

"Whether  a  verdict  should  be  set  aside  when  in  conflict 
with  the  instructions  of  the  judge,  even  where  such  instruc- 
tions are  not  good  law,  must  rest  mainly  in  the  discretion  of 
the  trial  judge." 

In  Parkes  v.  Lwdenmann,  148  Wis.  89,  90,  133  N.  W. 
580,  a  perverse  verdict  is  defined  as  "one  rendered  in  disre- 
gard of  the  law  as  given  to  the  jury  by  the  court"  This  is  a 
terse  definition  of  the  term  "perverse  verdict,"  but  one  which 
is  not  calculated  to  fit  into  all  situations.  The  decision  in 
tiie  Parkes  Case  makes  no  reference  to  the  effect  of  disregard- 
ing erroneous  instructions,  and  was  hardly  intended  to 
modify  the  rule  of  Bearrs  v.  Sherman,  supra,  else  the  case 
would  have  been  expressly  mentioned. 

The  weight  of  authority  outside  of  Wisconsin  is  to  the  ef- 
fect that  a  verdict  which  is  contrary  to  an  erroneous  instruc- 
tion is  not  perverse.  O'Neill  v.  Thomas  Day  Co.  152  CaL 
357,  92  Pac  856,  858 ;  Pitts  v.  Thrower,  30  Ga.  212 ;  TUmmi 
V.  Stringer,  26  Ga.  171,  176 ;  Luken  v.  L.  S.  £  M.  S.  R.  Co. 
248  HL  377,  94  N.  E.  175,  180 ;  Leidigh  v.  Keever,  5  Neb. 
207  (Unof.)  97  N.  W.  801,  802;  Butler  v.  Rhode  Island 
Co.  (R  I.)  68  AtL  425,  426 ;  Pritchard  v.  Myers,  11  S.  &  M. 
(Miss.)  169,  178;  Eastland  v.  Maney,  36  Tex.  Civ.  App. 
147,  81  S.  W.  574,  575 ;  Armstrong's  Adm'r  v.  Keith,  3  J.  J. 
Marsh.  (26  Ky.)  153,  20  Am.  Dec.  131 ;  Watts  v.  N.  &  F.  R, 
Co.  39  W.  Va.  196,  19  S.  E.  521,  527;  Homuth  v.  Metro- 
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politan  St.  B.  Co.  129  Mo.  629,  31  S.  W.  903,  906;  Whitney 
V.  Brown,  75  Kan,  678,  90  Pac.  277;  Alsop  v.  Magill,  4  Day 
(Conn.)  42,  45;  State  ex  rel.  Foust  v.  Stafford,  70  N.  C. 
115. 

We  see  no  reason  for  departing  from  the  rule  of  Bearrs  v. 
Sherman.  The  court  in  the  instant  case  refused  to  set  aside 
the  verdict  as  perversa  It  is  true  the  court  was  of  the  opin- 
ion that  defendant's  negligence  was  submitted  to  the  jury,  but 
the  opinion  was  also  entertained  that  it  would  be  an  abuse  of 
discretion  to  set  the  verdict  aside  in  this  case,  although  the 
jury  might  have  acted  contrary  to  the  erroneous  instructions, 
because  a  new  trial  would  produce  a  like  result  This  court 
declines  to  hold  that  the  verdict  was  perverse  because  contrary 
to  instructions  given. 

Appellant  finally  contends  that  the  damages  assessed  are 
outrageously  excessive.  The  principal  injury  was  an  oblique 
fracture  of  the  left  femur  from  three  to  six  inches  above  the 
knee,  and  the  jury  awarded  $13,000  damages.  It  would 
seem  at  first  blush  as  though  any  such  allowance  for  a  broken 
leg  was  clearly  excessive,  and  yet  it  is  seldom  that  we  find 
more  satisfactory  evidence  to  sustain  what  might  be  consid- 
ered a  large  verdict  than  in  the  instant  case.  The  jury  had 
a  right  to  believe  the  credible  evidence  offered  by  plaintiff. 
That  showed  or  tended  to  show  that  he  was  earning  substan- 
tially $1,800  a  year  as  a  locomotive  engineer;  that  his  ex- 
pectancy in  life  at  the  time  of  his  injury  was  twenty-nine 
years,  during  which  time  he  would  be  capable  of  earning 
$52,000 ;  that  the  present  worth  of  this  earning  capacity,  com- 
puted on  a  five  per  cent,  basis,  was, about  $24,000 ;  that  plaint- 
iff had  undergone  much  pain  and  suffering  on  account  of  his 
injury  and  was  still  suffering  pain  and  that  such  condition 
was  likely  to  exist  for  some  time,  if  not  indefinitely ;  that  he 
was  totally  incapacitated  for  work  up  to  the  time  of  the  trial 
and  his  wages  during  this  interim  would  amount  to  about 
$3,000 ;  that  the  injury  left  his  leg  in  such  a  condition  that 
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ke  will  never  be  able  to  resume  his  work  as  locomotive  engi- 
neer; that  his  leg,  as  a  result  of  the  injury,  is  short,  crooked, 
and  weak,  and  the  motion  of  the  knee  joint  is  only  about  half 
of  what  it  was  before  the  injury. 

There  is  little  doubt  that  unusually  bad  results  flowed  from 
the  injuries  received  in  this  case,  the  most  serious,  although 
not  the  only  one,  being  the  broken  leg.  There  was  some  evi- 
dence at  least  tending  to  show  that  at  least  a  part  of  the  trou- 
ble could  be  removed  by  an  operation,  but  again  the  doctors 
disagree  on  the  advisability  of  an  operation.  If  it  be  con- 
ceded that  the  plaintiffs  condition  is  such  that  he  is  perma- 
nently precluded  from  following  his  vocation  of  locomotive 
engineer,  it  cannot  be  said  that  the  verdict  is  excessive.  He 
had  a  long  expectancy  in  life  and  was  earning  large  wages. 
If  he  is  obliged  to  quit  the  occupation  for  which  he  fitted  him- 
self, the  extent  of  his  capacity  for  earning  in  some  other  field 
of  activity  is  problematical  A  jury  might  well  say  that  his 
earning  power  was  decreased  forty  or  fifty  per  cent.,  and,  if 
so,  the  verdict  was  not  excessive.  The  substantial  doubt  on 
the  excessiveness  of  the  verdict  arises  on  the  question  of  the 
permanent  incapacity  of  the  plaintiff  to  run  a  locomotive. 
What  this  court  might  think  about  it  as  an  original  proposi- 
tion is  immaterial.  The  jury  has  found  the  fact  to  be  that 
such  incapacity  exists  and  will  be  permanent,  and  there  is 
sufficient  evidence  to  sustain  the  finding;  so  we  cannot  dis- 
turb it. 

By  the  Court. — Judgment  affirmed. 

Mabshaix,  J.,  dissents  upon  the  ground  that  recovery  is 
excessive. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on 
October  6, 1916. 
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EosBNTHAL/Appellant,  vs.  Chioago  &  Nobthwestbeit 
Railway  Company,  Respondent 

Beptemher  li—Octoher  5,  1915, 

Carriers:  Misrouting  of  freight:  LiahiUty  as  insurer:  Acceptance  at 
destination:  Subsequent  injury, 

1.  If  a  common  carrier  contracts  to  carry  freight  by  a  specified  route 

and  sends  the  freight  by  another  route  It  becomes  liable  as  an  in- 
surer for  any  Injury  which  may  result  by  reason  of  Its  unauthor- 
ized act 

2.  Where  a  railway  company  which  had  contracted  to  carry  horses 

to  Chicago  by  one  route  sent  them  by  another,  but  upon  their 
arrival  at  Chicago  they  were  accepted  and  taken  charge  of  by 
the  shipper's  agents,  who,  although  they  might  have  placed  them 
In  other  bams  In  the  vicinity,  put  them  In  the  stockyards  bams 
where  they  became  Infected  with  stockyards  fever,  the  company 
was  not  responsible  for  the  damage  resulting  from  such  Infec- 
tion, although  It  was  the  shipper's  intention  (not  disclosed  to 
the  railway  company)  that  the  horses  should  not  go  through 
to  Chlcagd  but  should  be  stopped  In  transit  and  kept  at  an  In- 
termediate station  on  the  route  agreed  upon,  at  which  station, 
by  the  terms  of  the  contract,  there  was  to  be  a  "stop  to  feed  and 
water." 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county :  Chestee  A.  Fowler,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  resulting  from  the  alleged  mis- 
routing  of  a  carload  of  horses  shipped  from  Brookings,  South 
Dakota,  to  the  Union  Stockyards  at  Chicago.  The  facts  were 
substantially  as  follows:  The  plaintiff,  a  horse  dealer  resid- 
ing at  Lodi,  Wisconsin,  purchased  a  carload  of  horses  at 
Brookings,  South  Dakota,  through  his  agents,  Lohman  & 
Samis,  who  lived  in  that  vicinity.  The  agents  loaded  the 
horses,  twenty-one  in  number,  at  Brookings,  February  23, 
1912,  and  entered  into  a  written  contract  of  carriage  by 
which  the  railway  company  agreed  to  transport  the  carload 
to  Chicago  "to  be  delivered  to  Ed.  Samis  at  Union  Stock- 
yards, Chicago  station."     At  request  of  Lohman  &  Samis 
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the  defendant's  agent  at  Brookings  inserted  in  the  contract 
the  words,  "Stop  to  feed  and  water  at  Lodi,  Wis."  In  this 
contract  Lohman  &  Samis  were  named  as  consignors  and 
Ed.  Samis  as  consignee.  No  notice  was  given  to  the  defend- 
ant that  plaintiff  owned  the  horses  or  was  interested  in  them. 
Plaintiff  did  not  intend  to  let  the  horses  go  to  Chicago,  but 
he  directed  his  agents  to  have  them  shipped  to  Chicago  in 
order  that  they  might  travel  on  a  through  train  which  would 
go  faster  than  the  local  train  by  which  they  would  be  hauled 
if  they  were  billed  to  Lodi.  He  intended  to  stop  the  horses 
in  transit  at  Lodi  and  take  the  horses  to  his  bams,  and  for 
this  purpose  directed  his  agents  to  procure  the  insertion  in 
the  contract  of  the  direction  to  stop  for  feed  and  water  at 
Lodi.  This  purpose  was  unknown  to  the  defendant.  No 
bill  of  lading  appears  to  have  been  made  out,  and  the  defend- 
ants agent  neglected  to  insert  the  direction  to  stop  at  Lodi 
in  the  waybill  Under  defendants  tariff  and  routing  in- 
structions filed  with  the  interstate  commerce  commission, 
freight  billed  to  Chicago  from  Brookings  and  paying  through 
tariff  rates  was  to  be  routed  via  Clinton,  Belle  Plaine,  Mason 
City,  and  Sanborn,  and  would  not  pass  through  Lodi,  and 
the  carload  of  horses  went  by  this  route,  although  the  defend- 
ant had  a  route  to  Chicago  through  Winona  and  Lodi. 
Plaintiff  expected  the  car  to  arrive  at  Lodi  by  a  through 
freight  train  which  passed  through  that  station  late  Satur- 
day night,  but  the  car  did  not  come  and  he  at  once  tele- 
graphed to  the  superintendent  of  the  Winona  division,  and 
after  considerable  telegraphing  it  was  ascertained  that  the 
shipment  had  gone  by  way  of  Clinton,  whereupon  plaintiff 
notified  Samis  of  the  fact,  and  Samis  on  Sunday  morning, 
February  25th,  started  for  Chicago  to  meet  the  shipment 
and  at  the  same  time  telegraphed  to  Ellsworth  &  McNair,  a 
commission  firm  in  Chicago,  to  take  care  of  the  horses  until 
he  arrived.  Samis  arrived  in  Chicago  on  Monday  morning 
and  testifies  that  he  found  the  horses  in  the  stockyards  bam. 
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and  that  Ellsworth  &  McNair  had  just  started  to  take  care 
of  them.  There  were  other  bams  in  the  vicinity  in  which 
they  could  have  been  placed.  Samis  took  care  of  them  until 
evening  in  the  stockyards  bam  and  then  had  them  shipped 
to  the  plaintiff  at  LodL  The  plaintiff  put  part  of  them  in 
his  own  barn  and  part  in  a  neighbor's  bam.  They  all  fell 
sick  after  a  few  days  with  "stockyards  fever/'  two  died,  and 
the  disease  was  communicated  to  other  horses,  causing  one 
more  death. 

By  special  verdict  the  jury  found  (1)  that  the  horses  be- 
came infected  with  the  fever  in  the  Chicago  stockyards; 
(2)  that  the  failure  to  ship  by  way  of  Lodi  was  the  proxi- 
mate cause  of  the  death  of  the  two  horses  of  the  original 
shipment;  (3)  that  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  or  his  agents  proximately  contributed  to  produce 
the  fever  in  said  two  horses ;  (4)  that  the  damages  sustained 
by  the  death  of  said  two  horses  amounted  to  $398;  (5)  that 
the  failure  to  ship  by  way  of  Lodi  was  the  proximate  cause 
of  a  part  of  the  other  horses  in  the  shipment  becoming  in- 
fected with  the  fever;  (6)  that  no  want  of  ordinary  care  on 
the  part  of  plaintiff  or  his  agents  proximately  contributed  to 
produce  said  fever  in  said  last  named  horses;  (7)  that  plaint- 
iff's damages  by  reason  of  the  infection  of  said  last  named 
horses  were  $639.45;  (8)  that  the  failure  to  ship  by  way  of 
Lodi  was  the  proximate  cause  of  the  infection  of  plaintiff's 
other  horses  not  contained  in  the  shipment;  (9)  that  no  want 
of  ordinary  care  on^  plaintiff's  part  contributed  to  produce 
said  fever  in  the  last  named  horses;  (10)  that  plaintiff's 
damages  by  reason  of  the  infection  of  the  last  named  horses 
were  $500;  and  (11)  that  Lohman  &  Samis  acted  as  plaint- 
iff's agents  in  the  purchase  of  the  horses.  The  trial  court 
directed  that  the  plaintiff  have  judgment  for  nominal  dam- 
ages and  that  the  defendant  have  judgment  for  costs,  and  the 
plaintiff  appeals. 
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For  the  appellant  there  were  briefs  by  Orotophorst,  Evans 
&  Thomas,  and  oral  argument  by  Evan  A.  Evans. 
Edward  M,  Smart,  for  the  respondent 

WiifSLow,  C.  J.  For  the  purposes  of  this  case  it  will  be 
aasumed  that  the  direction  on  the  stock  contract,  "Stop  to 
feed  and  water  at  Lodi,  Wis.,"  amounted  to  a  routing  of  the 
car  by  way  of  Winona  and  LodL  This  proposition  is  not 
decided,  however,  and  may  be  somewhat  doubtful.  Edwards 
V.  Am.  Exp.  Co.  109  Me.  444,  84  Ail  987,  42  L.  R  A. 
If.  s.  705. 

This  court  has  certainly  adopted  the  doctrine  that  if  a 
common  carrier  contracts  to  carry  freight  by  a  specified 
route  and  sends  the  goods  by  another  route  it  becomes  liable 
as  an  insurer  for  any  injury  which  may  result  by  reason  of 
its  unauthorized  act  Seavey  Co.  v.  Union  T.  Co.  106  Wis. 
394,  82  K  W.  285. 

The  trial  judge  concluded,  however,  that  inasmuch  as  it 
appeared  without  dispute  that  the  cause  of  the  disease  was 
the  putting  of  the  horses  in  the  stockyards  bam,  there  could 
be  no  recovery  by  the  plaintiff  because  this  was  done  by  the 
agents  of  the  plaintiff,  i.  e.  Ellsworth  &  McNair,  who  took 
charge  of  the  horses  by  direction  of  Samis  and  put  them  in 
the  stockyards  barn  when  they  might,  had  they  been  so  di- 
rected, have  placed  them  in  other  barns  in  the  vicinity.  It 
appears  that  both  plaintiff  and  Samis  knew  of  the  danger  of 
contracting  stockyards  fever  in  the  Chicago  yards.  We  see 
no  flaw  in  the  reasoning.  It  is  suggested  that  the  evidence 
does  not  show  conclusively  that  Ellsworth  &  McNair  took  the 
horses  from  the  cars  and  placed  them  in  the  bam.  The  cir- 
cuit judge  deemed  this  fact  clearly  proven,  and  after  exam- 
ining the  evidence  we  are  of  opinion  that  his  conclusion  in 
this  regard  was  correct.  It  follows  that  the  horses  were  ac- 
cepted by  the  plaintiff  through  his  agents  on  their  arrival  at 
Vol.  161  —  20 
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their  destination  and  that  they  contracted  the  disease  after 
such  acceptance  while  in  the  possession  of  the  plaintiffs 
agents  and  by  reason  of  the  acts  of  such  agents. 

The  imperfect  performance  of  the  contract  had  thus  been 
accepted  by  the  plaintiff  and  the  contract  relations  closed. 
The  defendant  cannot  in  justice  be  held  responsible  for  what 
happened  afterwards. 

It  is  more  than  probable  that  there  are  other  reasons  which 
would  prevent  the  plaintiffs  recovery,  but  inasmuch  as  the 
foregoing  is  sufficient  and  is  deemed  unassailable  it  will  not 
be  necessary  to  consider  them. 

The  plaintiff's  misfortune  is  serious,  but  it  is  largely  due 
to  lack  of  candor,  not  to  say  deception,  practiced  by  his  agent, 
Samis,  at  the  time  the  stock  contract  was  made.  It  is  very 
evident  that  Samis,  by  plaintiffs  direction,  attempted  to  ob- 
tain an  advantage  in  the  transportation  of  the  horses  for 
which  he  had  neither  contracted  nor  paid.  Such  methods 
are  hardly  to  be  approved  even  in  dealing  with  a  railroad 
company,  and  they  make  no  appeal  to  one's  sense  of  justice. 

By  the  Court. — ^Judgment  affirmed. 


Bkustman,  Appellant,  vs.  Dunn  and  wife.  Respondents. 

September  15 — October  5, 1915, 

Vendor  and  purchaser  of  land:  Fraudulent  representation:  Statement 
0/  fact  or  opinion f  Waiver  of  fraud:  Estoppel:  Foreclosure  of 
mortgages:  Costs:  Discretion, 

1.  The  fact  that  an  alleged  fraudulent  representation  was  in  the 

form  of  an  expression  of  opinion  is  not  always  conclusive;  and 
when  there  is  doubt  as  to  whether  it  is  made  as  a  mere  expres- 
sion of  opinion  or  a  statement  of  fact  the  question  must  be  de- 
termined by  the  court  or  jury. 

2.  Representations  by  the  vendor  of  a  farm  that  the  pasturage  was 

suflftcient  for  twenty-five  head  of  cattle,  that  the  hay  land  grew 
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hay  sufficient  to  enable  twenty-five  head  of  cattle  to  be  kept,  and 
that  there  was  a  cranberry  marsh  on  the  land  producing  ten  to 
twelve  bushels  of  cranberries  each  year,  were,  on  the  evidence 
in  this  case,  properly  held  statements  of  fact. 

3.  Mere  requests  by  the  makers,  refused  by  the  payee,  for  an  exten- 

sion of  time  on  notes,  where  the  makers  did  not  intend  thereby 
to  waive  their  claim  for  fraud  in  respect  to  lands  for  the  price 
of  which  the  notes  were  given,  and  where  the  payee  did  not  un- 
derstand there  was  any  waiver,  did  not  amount  to  a  waiver  or 
estop  the  makers  from  insisting  upon  their  cause  of  action  for 
fraud. 

4.  In  an  action  to  foreclose  a  mortgage,  wherein  a  counterclaim  on 

the  ground  of  fraud  in  the  sale  of  the  land  to  the  mortgagor  was 
allowed,  the  denial  of  costs  to  the  plaintiff,  including  the  stipu- 
lated attorney's  fee,  is  held  not  to  have  been  an  abuse  of  discre^ 
tion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mar- 
quette county:  Chestbb  A.  Fowlbe,  Circuit  Judge.  Af- 
firmed. 

This  action  grew  out  of  an  exchange  of  properties.  The 
plaintiff  conveyed  to  the  defendants  a  farm  and  some  per- 
sonal property  thereon  and  received  in  exchange  property  in 
the  village  of  Montello  valued  at  $1,200.  In  the  trade  the 
farm  was  valued  at  $3,300  and  the  personal  property  at 
$725.  The  defendants  paid  $25  on  the  personal  property 
and  gave  a  chattel  mortgage  for  the  balance,  $700 ;  also  as- 
sumed a  mortgage  of  $1,100  on  the  farm  conveyed,  and  also 
gave  a  mortgage  on  it  for  $1,000  to  secure  the  balance  due 
under  the  agreement 

Action  was  brought  by  the  plaintiff  to  foreclose  the  $1,000 
real-estate  mortgage.  Defendants  set  up  a  counterclaim 
based  upon  alleged  fraud.  The  court  below  found  as  fol- 
lows: 

"(1)  That  the  plaintiff  is  the  owner  and  holder  of  a  cer- 
tain note  and  mortgage  in  terms  as  in  the  complaint  alleged, 
and  that  at  the  time  of  trial  there  was  due  and  owing  on  said 
note  by  the  terms  thereof,  disregarding  the  counterclaim  of 
the  defendant,  the  sum  of  $1,059.80;  that  a  lis  pendens  in 
due  form  was  duly  filed  in  the  oflSce  of  the  register  of  deeds 
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of  Marquette  county  more  than  twenty  days  prior  to  they 
time  of  trial;  and  that  the  premises  mortgaged  consist  of 
a  farm  and  are  used  as  snchj  and  that  it  would  be  to  the 
best  interest  of  all  the  parties  to  sell  them  as  a  whole  in  case 
of  sale  pursuant  to  judgment  of  foreclosure. 

"(2)  That  said  note  was  given  as  part  consideration  for 
an  exchange  of  properties  between  the  parties.  That  in  said 
exchange  a  dwelling  house  of  the  defendants  of  the  value  of 
$1,000  was  conveyed  by  defendants  to  plaintiff,  and  passed 
in  the  deal  at  an  agreed  consideration  of  $1,200.  That  in 
said  deal  the  mortgaged  premises  were  conveyed  to  the  de- 
fendant Thomas  L.  Dunn  by  the  plaintiff,  and  were  passed 
to  him  at  an  agreed  consideration  of  $3,300,  and  that  the 
same  were  worth  not  to  exceed  $2,400. 

"(3)  That  to  induce  said  trade  the  plaintiff,  knowing  the 
representations  and  each  of  them  to  be  false,  represented  to 
the  defendant  Dunn,  in  substance,  that  the  pasture  on  said 
farm  grew  pasturage  sufficient  for  twenty-five  head  of  cattle ; 
that  the  marsh  hay  land  on  the  farm  grew  hay  sufficient  to 
enable  twenty-five  head  of  cattle  to  be  kept  on  the  farm,  witli 
the  other  produce  thereof;  that  the  hay  marsh  was  a  dry 
marsh  and  could  be  cut  with  a  mower  without  using  'clogs' 
on  the  horses ;  and  that  there  was  a  cranberry  marsh  on  the 
land  that  was  producing  ten  to  twelve  bushels  of  cranberries 
each  year;  whereas  said  pasture  and  hay  land  were  capable 
of  growing  feed  for  not  to  exceed  twelve  head  of  cattle  and 
there  was  not. part  of  the  marsh  on  said  premises  producing 
cranberries. 

"(4)  That  at  the  time  the  said  representations  were  first 
made,  and  from  thence  until  after  the  deal  was  consummated, 
the  said  hay  and  pasture  lands  were  covered  with  water  from 
the  rains  and  melting  snows  of  spring  and  it  was  not  possible 
to  go  over  the  same  or  make  examination  of  the  surface  or 
vegetation  thereof.  That  the  defendant  Dunn  went  over 
the  upland  of  said  farm  and  examined  the  same,  and  had  full 
opportunity  to  judge  as  to  the  nature  of  the  soil  thereof. 
But  as  to  the  lowlands  the  defendant  had  no  such  opportu- 
nity on  account  of  their  being  flooded  as  aforesaid. 

'^(5)  That  the  said  representations  as  to  said  pasture  and 
hay  and  cranberry  land  were  not  made  as  mere  expressions 
of  opinion,  but  were  made  as  statements  of  fact,  with  the  in- 


Digitized  by 


Google 


6]  AUGUST  TERM,  1915.  30^ 

Brustman  V.  Dunn,  161  Wi8. 306.  . 

tention  that  they  be  relied  on  as  such.  That  the  defendants 
believed  the  said  representations  and  relied  thereon  and  were 
induced  thereby  to  make  said  trade  and  did  not  learn  of  their 
falsity  until  some  time  after  they  had  moved  onto  said  farm. 

"(6)  That  had  said  representations  been  true  the  said 
farm  would  have  been  worth  the  full  amount  that  it  passed 
at,  viz.  $3,300,  and  that  by  the  said  fraud  of  the  plaintiff  in 
making  said  representations  the  defendant  Dunn  was  dam- 
aged in  the  sum  of  $700. 

"(7)  That  at  the  time  the  said  exchange  was  made  the  de- 
fendant Dunn  purchased  of  the  plaintiff  the  stock  and  per- 
sonal property  thereon  for  the  sum  of  $725,  $25  of  which 
was  paid  at  the  time  and  the  remainder  thereof  was  to  be 
paid  some  time  later.  That  on  the  $700  coming  due  the  de- 
fendant asked  for  further  time  in  which  to  pay  it,  but  the 
plaintiff  did  not  agree  to  grant  nor  did  he  grant  any  exten- 
sion of  time.  That  subsequently  the  defendant  Dunn  paid 
said  note.  That  by  asking  further  time  and  by  paying  said 
note  as  aforesaid,  or  either  thereof,  the  defendant  did  not  in- 
tend to  waive  his  claim  for  fraud  in  respect  to  said  land  or 
his  damages  sustained  in  that  respect,  nor  did  the  plaintiff 
imderstand  that  the  defendant  intended  thereby  to  waive 
such  claim  or  damages. 

"(8)  That  the  plaintiff  demanded  payment  of  said  $1,000 
note  when  the  same  became  due  and  tiie  defendant  asked  for 
an  extension  of  time  for  one  year  thereon,  which  request 
plaintiff  refused ;  and  the  defendant  also  offered  to  give  fur- 
ther security  for  the  payment  of  said  note  if  extension  was 
granted  as  requested;  and  the  defendant  also  requested  the 
holder  of  the  first  mortgage  on  said  land  to  loan  him  money 
with  which  to  pay  said  note.  But  the  defendant  did  not  in- 
tend thereby  to  waive  his  claim  for  damages  for  said  fraud, 
nor  did  he  understand  that  by  such  requests  and  offers  he 
was  waiving  such  claim. 

"(9)  That  at  this  date,  December  3,  1914,  there  is  due  on 
the  note  in  suit,  after  allowing  credit  thereon  for  the  amount 
of  the  failure  of  consideration  caused  by  fraud  found,  the 
sum  of  $317.36." 

The  court  concluded:  (1)  "That  the  defendant  Dunn  did 
not  affirm  his  original  promise  to  pay  said  note  or  waive  his 
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action  for  fraudulent  representations  and  is  entitled  to  have 
the  sum  of  $700,  his  damages  as  found,  applied  on  said  note 
as  part  payment  thereof  as  of  the  date  thereof,  and  the 
plaintiff  is  entitled  to  recover  of  the  defendant  Dunn,  and 
to  have  foreclosure  of  his  said  mortgage  to  enforce  such  pay- 
ment of  the  amount  due  after  such  credit  (2)  That 
neither  side  should  recover  costs  of  the  other.  Let  judgment 
be  entered  accordingly.'" 

Judgment  was  entered  accordingly,  from  which  this  ap 
peal  was  taken. 

For  the  appellant  there  was  a  brief  by  Metzler  &  Metzler, 
attorneys,  and  Orady,  Famsworth  <&  Kenney,  of  counsel, 
and  oral  argument  by  Walter  Famsworth. 

For  the  respondents  there  was  a  brief  by  D.  W.  McNor 
mara,  and  oral  argument  by  Mr.  McNamara  and  Mr.  N.  L. 
Baker. 

Keewin,  J.  The  real  controversy  here  under  the  assign- 
ment of  errors  is  that  the  findings  are  not  supported  by  the 
evidence  and  that  the  court  erred  in  denying  costs,  including 
attorney's  fees  stipulated  in  the  mortgage.  The  learned 
trial  judge  in  a  written  decision  held  that  the  allegations  of 
the  counterclaim  were  well  supported  by  the  evidence,  and 
from  a  careful  examination  of  the  record  we  are  convinced 
that  such  conclusions  are  correct 

Contention  is  made  by  counsel  for  appellant  that  the  rep- 
resentations were  mere  matter  of  opinion.  The  court  below 
held,  and  we  think  correctly,  that  they  were  statements  of 
fact  fraudulently  made  with  intent  to  deceive,  which  were 
relied  upon  by  the  defendants. 

This  court  held  in  /.  H.  Clark  Co.  v.  Bice,  127  Wis.  451, 
106  N.  W.  231,  that  the  fact  that  a  statement  takes  the  form 
of  an  expression  of  opinion  is  not  always  conclusive.  When 
there  is  doubt  as  to  whether  it  is  made  as  mere  expression  of 
opinion  or  a  statement  of  fact  the  question  must  be  deter- 
mined by  the  court  or  jury. 
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It  is  contended  by  counsel  for  appellant  that  because  the 
defendants  asked  extension  of  time  of  payment  of  the  notes, 
which  extensions  were  refxised,  the  defendants  waived  the 
fraud,  and  that  such  requests  and  subsequent  payment  of  the 
$700  note  amounted  to  a  waiver.  The  court  below  held  that 
such  acts  on  the  part  of  the  defendants  did  not  amount  to  a 
waiver  and  that  there  was  no  intention  on  the  part  of  defend- 
ants to  waive  their  claim  for  damages  on  account  of  the 
fraud,  nor  did  it  estop  the  defendants  from  insisting  upon 
their  cause  of  action  for  fraud. 

It  is  clear  from  the  evidence  that  the  findings  to  the  effect 
that  there  was  no  intention  to  waive  the  fraud  are  well  sup- 
ported, and  it  is  also  clear  upon  the  established  facts  and  the 
law  that  the  mere  requests  to  extend  time  on  the  notes  which 
were  refused  did  not  amount  to  an  estoppel  or  waiver  of  the 
cause  of  action  for  fraud.  Jacohsen  v,  Whitely,  138  Wis. 
434,  120  N.  W.  285. 

Claim  is  also  made  by  appellant  that  he  should  have  been 
allowed  costs  including  the  stipulated  solicitor's  fee.  The 
question  of  costs  was  within  the  discretion  of  the  court  and 
there  was  no  abuse  of  discretion  in  denying  costs.  Spengler 
V.  Eahn,  95  Wis.  472,  70  N.  W.  466. 

By  the  Court, — Judgment  aflSrmed. 


Loomans  Lumbeb  Company,   Appellant,  and  others,   Re- 
spondents, vs.  MiELKE  and  others.  Respondents. 

Beptemher  15 — October  5, 1915, 

Mechanics*  liens:  Subcontractors:  Payment  of  fund  into  court:  Prior- 
ity: Distribution  pro  rata. 

Nothing  having  been  due  from  a  school  district  to  the  principal  con- 
tractor for  a  school  house  when  aubcontractors  brought  their 
several  actions  under  sec.  3328,  Stats.,  but,  after  consolidation 
of  the  actions,  the  district  having  paid  into  court  a  sum  then 
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admitted  to  be  due  and  to  which  neither  the  district  nor  the 
principal  contractor  made  any  claim,  a  distribution  of  such  sum 
pro  rata  among  the  plaintiffs  was  properly  adjudged  without  pri- 
ority according  to  the  time  of  the  commencement  of  the  seyeral 
actions. 


Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Chestbb  A.  Fowlbr,  Circuit  Judge.  Af- 
firmed. 

G.  E.  Hooker,  for  the  appellant 

For  the  respondents  Mielke  and  Douglas  there  was  a  brief 
by  C.  O.  Ccmnon;  for  the  respondents  KauJeauna  Lumber  & 
Manufacturing  Company  and  Pindle-Jackson  Company  a 
brief  by  Julius  P.  Frank,  attorney,  and  Ryan,  Gary  & 
Frank,  of  counsel;  for  the  respondent  /.  F.  Ege  a  brief  by 
N.  P.  Christensen;  for  the  respondent  Warning  Sheet  Metal 
Company  a  brief  by  Williams  <&  Williams;  and  the  cause 
was  argued  orally  by  N.  L.  Baker. 

Timlin,  J.  The  appellant  and  seven  others,  respondents 
herein,  all  subcontractors  or  materialmen,  began  suits  under 
sec.  3328,  Stats.,  against  the  school  district  and  a  principal 
contractor.  These  suits  were  commenced  on  and  between 
the  10th  day  of  January,  1913,  and  the  12th  day  of  March, 
1913.  One  of  the  respondents.  Warning  Sheet  Metal  Gomr 
pany,  began  a  second  suit  on  the  same  demand  on  the  2d  day 
of  September,  1914.  These  actions  were  then  consolidated. 
The  principal  contractor  had  defaulted  and  the  district  had 
lawfully  taken  over  the  contract  for  the  purpose  of  complet- 
ing it  at  the  e3q)ense  of  the  principal  contractor.  Under 
such  circumstances  it  was  not  known  and  could  not  be  ascer- 
tained definitely  what  sum,  if  anything,  would  become  due 
the  principal  contractor.  In  December,  1914,  the  principal 
contractor  and  the  school  district  entered  into  a  stipulation 
to  the  effect  that  there  was  then  due  the  principal  contractor 
$4,000,  which  the  school  district  paid  into  court,  "to  be  paid 
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to  the  proper  person  or  persons  legally  entitled  to  have  and 
receive  the  same  as  authorized  and  warranted  by  the  facts, 
circtonstances,  and  proofs  in  this  action,  as  provid.ed  by  the 
statutes  of  Wisconsin  and  law  and  as  ordered  and  directed 
by  the  order  and  judgment  of  the  court"  The  school  dis- 
trict was  discharged  from  further  liability  in  the  case,  in 
analogy  to  a  case  of  interpleader.  The  circuit  court  found 
on  sufficient  evidence,  hence  it  must  be  assumed  as  a  verity 
here,  that  at  the  time  of  the  commencement  of  each  of  the 
several  actions  above  noted  there  was  nothing  due  from  the 
school  district  to  the  principal  defendant.  A  case,  there- 
fore, is  presented  in  which  each  of  the  claimants  in  the  con- 
solidated action  had  begun  his  suit  prematurely  and  was  not 
entitled  to  recovery  or  priority,  but  a  fund  was  paid  into 
court  on  a  date  certain  when  all  said  actions  were  pending 
and  for  the  benefit  of  whomsoever  might  be  entitled  thereto, 
the  school  district  and  the  principal  contractor  making  no 
daim  to  such  f\md.  It  follows  that  the  ruling  of  the  circuit 
court  in  distributing  this  fund  of  $4,000  pro  rata  among  said 
claimants  was  correct.  There  is  nothing  in  such  ruling  which 
conflicts  with  James  v.  Davidson,  81  Wis.  321,  51  N.  W. 
565,  or  BanTc  of  Iron  River  v.  School  Directors,  91  Wis.  596, 
65  N.  W.  368.  In  the  former  case  subcontractors  like  the 
respondents  here  were  held  not  entitled  to  question  the  right 
or  priority  of  one  who  had  received  his  money,  while  here 
the  appellant  becomes  an  actor  and  has  no  standing  which 
enables  it  to  question  the  right  of  the  respondents  to  a  pro 
rata  distribution* 

By  the  Court. — Judgment  affirmed. 
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Habvib  and  others,  Respondents,  vs.  Town  of  Cailedonia, 

Appellant. 

Beptember  15 — October  5, 1915. 

Towns:  When  hound  by  election  aa  to  nature  of  controversy:  High- 
ways: Surface  tcater:  Rights  of  adjoining  owners:  Construction 
of  dikes:  Obstruction  of  highway:  Ditch  to  drain  highway:  Dam^ 
ages:  Benefits. 

£1.  Whether  after  a  town  had  notified  a  landowner  that  in  cutting  « 
dike  upon  his  land  adjacent  to  a  highway  it  was  acting  undei 
sec.  1236,  Stats.,  and  after  the  town  board  had  appointed  ap- 
praisers to  assess  his  damages  under  sec.  1237,  and  after  the 
landowner  had  on  appeal  from  their  assessment  recovered  Judg- 
ment for  a  larger  sum,  the  town  should  on  appeal  from  such 
judgment  be  held  bound  by  its  election  to  treat  the  controTersy 
as  one  governed  by  said  statutes,  or  might  claim  that  they  were 
inapplicable  and  that  it  was  not  liable  for  any  damages, — ^is  not 
determined.] 

2.  A  town  is  not  particularly  favored  in  the  law  over*  a  private  pro- 
prietor in  dealing  with  surface  water,  except  that  it  has  what  is 
the  equivalent  of  the  right  of  condemnation. 

8.  At  common  law  the  upper  proprietor  had  no  easement  or  servi- 
tude in  the  land  of  the  lower  one  which  entitled  him  to  an  un- 
obstructed discharge  of  surface  water  on  the  lower  land.  The 
lower  proprietor  might  fight  oft  the  flow  as  best  he  could,  and 
for  that  purpose  had  a  right  to  construct  a  dike  or  embankment 
on  his  own  land  so  as  to  keep  the  water  ofT. 

4.  If,  as  an  exception  to  the  general  rule,  a  dam  or  dike  may  not  be 

built  across  a  narrow  valley  or  ravine  where  the  result  would 
be  to  submerge  a  considerable  part  of  the  land  drained  through 
such  valley  or  ravine, — a  point  not  decided, — the  mere  fact  that 
land  is  hilly  or  that  surface  water  from  a  considerable  area  may 
be  drained  at  a  certain  place  is  not  sufficient  to  bring  a  case 
within  such  exception. 

5.  The  easement  acquired  by  a  town  upon  legally  laying  out  a  high- 

way does  not  carry  with  it  a  right  to  the  unobstructed  flow  of 
surface  water  over  the  adjacent  lands,  and  the  adjacent  pro- 
prietors may,  by  dikes  on  their  own  land  outside  of  the  limits 
of  the  highway,  keep  back  the  surface  water  coming  from  the 
highway;  and  in  so  doing  they  do  not  violate  the  law  as  to  ob- 
struction of  the  highway. 
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6.  Under  sees.  1236, 1237,  State.,  where  a  drain  or  ditch  is  constructed 
upon  land  adjoining  a  highway,  damages  are  recoverable  by  the 
owner,  bat  assessnient  or  consideration  of  ''special  advantages" 
is  provided  for  in  sec.  1237  only  in  cases  where  material  is  ac- 
tually taken  from  the  land  and  placed  on  the  road. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowleb,  Circuit  Judge.     Affirmed. 

For  many  years  the  defendant  town  has  maintained  a 
highway  running  north  and  south  over  a  low  tract  of  land  in 
said  town,  and  plaintiffs  are  the  owners  of  forty  acres  lying 
west  of  and  adjacent  to  the  highway.  Off  from  the  highway 
in  plaintiffs'  forty  there  is  a  small  pond,  the  slope  of  the 
land  being  from  the  highway  to  the  pond.  Surface  water 
from  lands  adjacent  to  the  eastern  side  of  the  highway  flowed 
onto  the  highway,  and  the  town  built  a  culvert  across  the 
road  opposite  plaintiffs'  pond,  thus  letting  the  water  onto 
their  land.  Plaintiffs  then  constructed  a  dike  on  their  prop- 
erty next  to  the  highway  to  protect  it  from  the  surface  water. 
This  caused  the  water  to  back  up  onto  the  land  on  the  oppo- 
site side  of  the  road,  and  the  owner  thereof  in  turn  con- 
structed a  dike  on  his  land  at  the  place  where  the  water  from 
the  highway  came  upon  it  As  a  result  the  highway  was 
submerged  at  times  of  melting  snow  and  heavy  rains,  and  the 
town  authorities  went  upon  plaintiffs'  land  and  cut  the  dike, 
causing  the  water  to  flow  onto  their  land  and  into  the  pond. 
Plaintiffs  were  about  to  repair  the  dike  by  filling  up  the 
opening,  when  they  received  notice  from  the  town  authorities 
that  they  were  acting  under  sec.  1236,  Stats.,  and  would 
prosecute  plaintiffs  if  they  persisted  in  closing  up  the  dike. 
Plaintiffs  then  applied  to  the  town  board  to  have  damages 
assessed,  and  appraisers  were  appointed  who  proceeded  to 
do  their  work,  and  their  award  was  duly  filed  with  the  town 
clerk  in  accordance  with  sec.  1237,  Stats.  Being  dissatis- 
fied with  the  award  made  by  the  appraisers,  plaintiffs  ap- 
pealed to  the  circuit  court     The  jury  found  in  favor  of 
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plaintiffs  and  assessed  their  damages  at  $777.50  and  costs. 
From  judgment  entered  in  accordance  with  such  verdict  de- 
fendant appeals. 

For  the  appellant  there  were  briefs  by  Rogers  &  Rogers, 
attorneys,  and  /.  L.  Mahoney,  of  counsel,  and  oral  argument 
by  Mr.  H.  B.  Rogers  and  Mr.  Mahoney.  They  contended, 
inter  alia,  that  the  common-enemy  rule  as  to  surface  water 
does  not  apply  in  a  broken  and  hilly  country.  Hoyt  v.  Hud* 
son,  27  Wis.  656,  664;  Ramsdale  v.  Foote,  55  Wis.  561,  13 
N.  W.  557;  Waters  v.  Bay  View,  61  Wis.  642,  644,  21  N. 
W.  811 ;  Bowlshy  v.  Spear,  31  K  J.  Law,  351,  86  Am.  Dec 
216;  Sivett  v.  Cutts,  50  N.  H.  439,  9  Am.  Rep.  276;  Quinn 
V.  C,  M.  &  St.  P.  R.  Co.  23  S.  Dak.  126,  120  N.  W.  884; 
Gould,  Waters  (3d  ed.)  §  275;  3  Farnham,  Waters,  sees. 
877,  882,  889&,  889c,  889/;  Palmer  v.  Waddell,  22  Kan. 
352 ;  Gottenetroeter  v.  Kapplemann,  83  Mo.  App.  290 ;  Tay- 
lor  V.  Fickas,  64  Ind.  167,  31  Am.  Rep.  114;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Shaw,  63  Neb.  380,  88  N.  W.  508;  Living- 
ston V.  McDonald,  21  Iowa,  160,  89  Am.  Dec  563;  McClure 
V.  Red  Wing,  28  Minn.  186,  9  N.  W.  767;  Orand  Junction 
C.  Co.  V.  Shugar,  L.  R.  6  Ch.  App.  Cas.  483 ;  Franklin  v. 
Durgee,  71  N.  H.  186,  51  Atl.  911,  58  L.  R.  A.  112.  Dedi- 
cation or  condemnation  of  land  for  highway  purposes  in- 
cludes an  easement  for  necessary  drainage.  When  a  road  is 
legally  laid  out  and  constructed,  no  owner  of  adjoining  land 
has  a  right,  by  embankment,  to  create  an  overflow  of  water 
upon  the  highway;  otherwise  a  highway,  instead  of  being  a 
public  benefit,  would  be  a  public  nuisance,  and  compensation 
might  be  twice  recovered  for  the  same  right  1  Elliott, 
Roads  &  S.  (3d  ed.)  §  259;  Schuss  v.  Chehalis,  82  WasL^ 
595,  144  Pac  916 ;  Myers  v.  Nelson,  112  Cal.  xvii,  44  Pac 
801;  2  Farnham,  Waters,  sec.  188a;  Bockoven  v.  Lincoln, 
13  S.  Dak.  317,  83  N.  W.  335;  Churchill  v.  Beethe,  48 
Neb.  87,  66  N.  W.  992 ;  Tower  v.  Somerset,  143  Mich.  195, 
106  N.  W.  874;  1  Elliott,  Roads  &  S.  (3d  ed.)  §  556;  Wend- 
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landt  V.  Cavanaugh,  85  Wis.  256,  263,  55  N.  W.  408 ;  Schu^ 
ier  V.  Albrecht  98  Wis.  241,  244,  73  N.  W.  990;  Champion 
V.  Crandon,  84  Wis,  405,  64  N.  W.  775;  Clauson  v.  G.  &  N. 
W.  R.  Cq.  106  Wis.  308,  312,  82  K  W.  146;  PecJc  v.  Baror 
boo,  141  Wis.  48,  55,  122  K  W.  740. 

For  the  respondents  there  was  a  brief  by  Grotophorst, 
Evans  &  Thomas,  and  oral  argument  by  Evan  A.  Evans. 

Babnes,  J,  After  the  defendant  had  cut  the  dike  built 
by  the  plaintiffs  it  notified  them  that  it  was  lawfully  pro- 
•ceeding  under  sec.  1236,  Stats.,  and  that  the  cut  should  not 
be  again  fiUed  up.     The  material  part  of  sec  1236  reads: 

'It  shall  be  lawful  for  any  superintendent  of  highways  or 
any  person  acting  under  his  direction  to  enter  upon  any  lands 
adjoining  to  or  near  any  highway  in  his  town  or  district  and 
construct  such  drains  or  ditches  as  may  be  necessary  for  the 
improvement  or  preservation  of  such  highways.'* 

The  plaintiffs  then  applied  for  appraisers  to  assess  their 
damages,  acting  under  sec.  1237,  Stats.  The  material  part 
of  t^is  section  reads: 

"If  any  owner  or  occupant  of  lands  so  entered  upon  or 
used  for  any  of  the  purposes  mentioned  in  the  preceding  sec- 
tion diall  feel  himself  aggrieved  he  may  apply  to  the  super- 
visors of  the  town,  who  shall  appoint  three  disinterested 
electors  of  such  town  to  appraise  the  damages.  .  .  .  The  ap- 
praisement of  damages  so  made  or  the  determination  not  to 
allow  any  shall  be  filed  by  the  appraisers  with  the  town  clerk, 
to  be  laid  before  the  town  board  of  audit,  within  ten  days 
after  such  oath  is  taken ;  and  in  default  of  such  finding  the 
town  shall  be  liable  to  an  action  for  damages  as  a  trespasser." 

Pursuant  to  this  notice  the  town  board  appointed  apprais- 
ers, who  fo\md  that  plaintiffs  suffered  no  damages.  Plaint- 
iffs appealed  from  this  award,  as  provided  in  sec.  1237a. 

There  is  good  reason  for  saying  that  the  parties  in  effect 
agreed  that  the  controversy  was  one  which  fairly  feU  within 
the  provisions  of  the  statutes  referred  to,  and  that  they 
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should  be  bound  by  their  electioiL  As  between  private  par- 
ties such  would  no  doubt  be  an  entirely  proper  rule  to  apply. 
If  the  acts  of  the  town  officers  were  ultra  vires,  however, 
there  are  many  cases  which  hold  that  such  acts  would  not  be 
binding  on  the  town,  and  inasmuch  as  it  now  claims  that  it 
was  not  liable  to  the  plaintiffs  for  any  damages  whatever  and 
could  not  lawfully  obligate  itself  to  pay  any,  we  will  proceed 
to  discuss  the  points  raised  by  the  appellant  on  thb  appeal 
The  appellant  suggests  that  the  rules  of  law  applicable  ta 
surface  water  as  between  private  parties  do  not  apply  to 
towns  and  that  they  have  greater  rights  and  privileges  in 
dealing  with  such  water  than  individuals  have,  aside  from 
the  right  of  condemnation*  If  such  a  distinction  exists,  it 
is  confined  within  pretty  narrow  limits. 

"The  same  principle  which  governs  as  between  individuala 
[in  dealing  with  surface  water],  holds  good  as  between 
towns  and  villages  and  individual  proprietors."  Pettigrew 
V.  Evansville,  25  Wis.  223,  231. 

"Cities,  towns,  and  villages,  as  owners  of  lands  for  high* 
ways  and  other  purposes,  have  the  same  rights  as  private 
owners  to  repel  or  obstruct  the  flow  of  surface  water  collect- 
ing therein  from  snow  and  rain.'*  Champion  v.  Crandon, 
84  Wis.  405,  407,  54  K  W.  775;  Eoyt  v.  Hudson,  27  Wis. 
656,  658;  Waters  v.  Bay  View,  61  Wis.  642,  644,  21  N".  W, 
811. 

"It  has  been  declared  to  be  the  law  of  this  state,  in  Clauson 
V.  G.  &  N.  W.  B.  Co.  106  Wis.  308,  82  N.  W.  146,  and  in 
other  cases  there  cited,  that  a  municipal  corporation,  in  the 
improvement  of  its  streets,  .  .  .  has  the  same  right  to  ob- 
struct and  divert  the  existing  flow  of  mere  surface  water  that 
an  individual  owner  has  in  the  improvement  of  his  land.'^ 
Peck  V.  Baraboo,  141  Wis.  48,  54,  55,  122  N.  W.  740. 

These  cases,  as  well  as  others  that  might  be  cited,  show 
pretty  clearly  that  a  town  is  not  particularly  favored  in  the 
law  over  a  private  proprietor  in  dealing  with  surface  water, 
except  that  it  has  what  is  the  equivalent  of  the  right  of  con- 
demnation. 
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At  ccamnon  law  the  upper  proprietor  had  no  easement  or 
«ervitude  in  the  land  of  the  lower  one  which  entitled  him  to 
an  unobstructed  discharge  of  surface  water  on  the  lower  land. 
The  lower  proprietor  might  fight  off  the  flow  as  best  he  could 
and  for  that  purpose  had  a  perfect  right  to  construct  a  dike 
or  embankment  on  his  own  land  so  as  to  keep  the  water  off. 
Hoyt  V.  Hudson,  supra,  p.  659;  Pettigrew  v.  Evansville, 
supra,  p.  228 ;  Eulrich  v.  Richter,  37  Wis.  226 ;  O'Connor  v. 
F.  du  L.,  A.  &  P.  B.  Co.  62  Wis.  526,  530,  9  K  W.  287; 
Waters  v.  Bay  View,  supra;  Lessard  v.  Stram,  62  Wis.  112, 
22  N.  W.  284;  Clauson  v.  G.  &  N.  W.  B.  Co.,  supra,  p.  310; 
Peck  V.  Bardboo,  supra,  p.  54. 

It  was  conceded  that  the  highway  in  question  was  legally 
laid  out  The  appellant  argues  that  this  concession  estab- 
lishes the  fact  that  the  west  half  of  the  right  of  way  was  se- 
cured from  the  plaintiffs  or  their  predecessors  in  title  by 
purchase  or  condemnation,  and  that  in  either  event  the  acqui- 
sition of  the  easement  carried  with  it  the  right  to  discharge 
surface  water  without  molestation  on  the  adjacent  land,  and 
that  compensation  for  such  right  was  necessarily  included  in 
the  consideration  paid  for  the  easement.  A  number  of  cases 
are  cited  as  sustaining  this  contention.  They  do  not  do  so  in 
fact,  but  deal  with  the  dominion  which  a  town  may  exercise 
over  the  particular  strip  of  land  acquired  for  road  purposes. 

The  town,  with  cei^ain  limitations,  had  the  right  to  dis- 
<5harge  surface  water  on  plaintiffs'  land  from  its  roadway. 
By  virtue  of  such  an  act  the  plaintiffs  suffered  no  legal  wrong 
for  which  they  could  demand  compensation  in  a  condemna- 
tion proceeding.  Waiers  v.  Bay  View,  supra;  Champion  v. 
Crandon,  supra.  Kailroad  companies  might  exercise  the 
same  right  without  liability  for  compensation.  Hardin  v.  C. 
&  N.  W.  B.  Co.  61  Wis.  515,  21  N.  W.  623;  Johnson  v.  C, 
St.  P.,  M.  &  0.  B.  Co.  80  Wis.  641,  644,  50  K  W.  771; 
O'Connor  v.  F.  du  L.,  A.  &  P.  B.  Co.  52  Wis.  526,  9  K  W. 
287;  Clauson  v.  C.  &  N.  W.  B.  Co.  106  Wia  308,  82  N.  W. 


Digitized  by 


Google 


320        SUPEEME  COURT  OF  WISCONSIN.      [Oct. 
Harvie  v.  Caledonia,  161  Wis.  314. 

146.  It  is  not  to  be  presumed  that,  compensation  was  paid 
for  this  particular  right  It  would  be  a  pure  fiction  to  say 
that  because  plaintiffs  sold  a  strip  of  land  for  a  highway 
they  also  sold  their  right  to  fight  off  the  surface  water  com- 
ing from  the  highway,  provided  their  activities  were  confined 
to  their  own  land  and  outside  the  limits  of  the  road.  The 
surface  water  might  have  been  diverted  to  the  east  side  of  the 
highway  as  well  as  to  the  west  side,  and  if  the  defendant  pur- 
chased and  paid  for  an  easement  for  the  unobstructed  flow  of 
surface  water  over  lands  adjacent  to  the  highway  it  should  be 
able  to  establish  that  fact  by  proof. 

Occasions  may  arise  where  it  is  essential  that  a  town  should 
permanently  discharge  surface  water  on  adjacent  land.  The 
legislature  at  an  early  day  provided  for  this  situation  by  giv- 
ing ample  power  to  do  this  very  thing  on  the  reasonable  con- 
dition that  the  resulting  damage  be  paid  for. 

It  is  urged  that  the  right  to  build  the  dike  did  not  exist 
here  because  the  general  rule  of  law  did  not  apply  to  the  ex* 
ceptional  situation  involved.  In  Hoyt  v.  Hudson,  27  Wis. 
656,  it  was  suggested  but  not  decided  that  a  situation  might 
arise  where  a  landowner  would  not  have  the  right  to  construct 
a  dike  so  as  to  obstruct  the  flow  of  surface  water.  The  court 
has  never  decided  that  the  exception  exists,  but  neither  has  it 
expressly  decided  that  it  does  not  exist  If  it  does  exist,  its 
application  is  restricted  to  very  unusual  situations.  To  use 
the  language  of  the  court,  it  should  be  applied,  if  at  all,  where 
"it  appears  that  considerable  tracts  of  land  are  drained 
through  ravines  or  narrow  valleys,  and  would  otherwise  be 
submerged  or  greatly  injured  by  the  accumulation  and  pres- 
ence of  surface  water,  so  that  the  rule  would  operate  ad- 
versely to  the  interests  of  agriculture  and  be  productive  of 
more  harm  than  good.  .  .  ."  What  the  court  evidently  had 
in  mind  was  that  a  dam  or  dike  might  not  be  built  across  a 
narrow  valley  or  ravine  where  the  building  of  it  would  result 
in  submerging  a  considerable  part  of  the  land  which  drained 
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through  the  valley  or  ravine.  The  fact  that  land  may  be 
hilly  or  that  surface  water  from  a  considerable  area  may  be 
drained  at  a  certain  place  is  not  sufficient  to  bring  a  case 
within  the  supposed  exception.  To  so  hold  would  materially 
change  existing  law  and  disturb  existing  rights  that  are  sup- 
posed to  be  firmly  established.  Surface  water  flows  because 
of  the  uneven  condition  of  the  earth's  surface,  and  the  fact 
that  the  unevenness  may  be  due  to  a  hill  rather  than  to  a 
more  moderate  slope  does  not  ordinarily  call  for  the  applica- 
tion of  any  different  rule  of  law  to  the  situation.  The  mere 
fact  that  surface  water  flows  through  a  ravine  has  been  held 
not  to  affect  the  general  rule.  Eulrich  v.  Richter,  37  Wis. 
226;  Lessard  v.  Stram,  62  Wis.  112,  22  K  W.  284. 
Neither  the  proof  offered  and  received  nor  that  offered  and 
rejected,  nor  both  combined,  were  sufficient  to  bring  the  case 
'within  the  possible  exception  suggested  in  Hoyt  v.  Hudson, 
and  therefore  we  do  not  find  it  necessary  to  decide  whether  or 
not  such  an  exception  exists. 

It  is  also  urged  that  the  dike  which  plaintiffs  built  was  an 
unlawful  obstruction  within  the  meaning  of  sec.  1236,  Stats., 
and  that  plaintiffs  were  actuated  by  malice  in  building  it 
If,  as  we  hold,  the  plaintiffs  were  within  their  legal  rights 
in  building  the  dike,  then  it  is  obvious  that  they  did  not  vio- 
late the  law  by  obstructing  the  highway.  Neither  would 
their  motive  be  very  material,  although  we  do  not  find  any 
evidence  of  malice.  Johnson  v.  ^tna  L.  Ins.  Co.  158  Wis. 
56,  147  N.  W.  32,  and  cases  cited;  People's  L.  &  M.  Go.  v. 
Beyer,  post,  p.  349,  154  N.  W.  382. 

It  is  further  insisted  that  the  court  erred  in  refusing  to 
admit  evidence  tending  to  show  that  plaintiffs  were  specially 
benefited  by  the  construction  of  the  road. 

Under  sec.  1236  the  proper  town  officer  may  enter  any  land 

adjoining  or  near  a  highway  and  cut  a  ditch  when  it  is 

necessary  to  do  so  to  improve  or  preserve  the  highway.     As 

to  unimproved  adjoining  lands,  the  additional  right  is  given 
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to  enter  upon  them  and  take  stone,  gravel,  sand,  etc.,  for  use 
in  improving  the  highway,  and  also  to  cut  and  remove  wood 
and  trees  for  a  like  purpose. 

Sec.  1237  requires  the  appraisers  to  "take  into  considera- 
tion the  special  advantages,  if  any,  as  well  as  the  damages 
done  to  said  lands  by  reason  of  any  improvement  made  on 
said  road  by  such  materials  so  taken."  The  assessment  of 
special  advantages  seems  to  be  confined  to  cases  where  ma- 
terial is  actually  taken  from  adjacent  land  and  placed  on  the 
road.  Damages  are  recoverable  where  a  drain  or  ditch  is 
cut  upon  adjoining  land,  but  benefits  are  not  provided  for. 

By  the  Court — Judgment  affirmed. 

TiMLi?q^,  J.  I  concur  in  the  affirmance  of  this  judgment, 
but  I  think  it  ought  to  be  affirmed  on  the  ground  that  sees. 
1236,  1237,  and  1237a  of  the  Statutes  by  clear  implication 
authorize  the  construction  of  drains  or  ditches  on  lands  of 
abutting  owners  when  necessary  for  th^  improvement  or 
preservation  of  the  highway,  and  recognize  the  right  of  the 
abutting  owner  to  have  damages  therefor.  This  would  make 
it  unnecessary  to  determine  the  controverted  question  whether 
such  damages  are  included  in  the  award  of  damages  made 
when  the  land  was  taken  for  highway  purposes  or  in  the  re- 
lease of  damages  which  sometimes  takes  the  place  of  the 
award.  Turner  v.  Dartmouth,  13  Allen,  291;  Wakefield  v. 
Newell,  12  R.  I.  75 ;  Chicago  v.  Taylor,  125  U.  S.  161,  8 
Sup.  Ct  820;  Bockoven  v.  Lincoln,  13  S.  Dak.  317,  83 
K  W.  335;  1  Elliott,  Roads  &  S.  (3d  ed.)  §  556  and  cases 
cited.  Because^  if  it  is  doubtful  whether  so  included  or  not 
included,  the  legislature  could  and  did  give  this  right  of  re- 
covery by  supplemental  condenmation  proceedings.  The  al- 
leged rule  of  the  common  law  by  which  surface  water  is  said 
to  be  a  "common  enemy"  is  not,  I  think,  applicable  to  high- 
ways or  railroads.  These  structures,  after  lawful  acquisi- 
tion of  the  land  upon  which  they  are  built,  necessitate  em- 
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bankments  across  lower  places  where  the  surface  water  for- 
merly flowed  and  cuts  through  the  higher  places  on  the  sur- 
face. The  proportion  of  level  land  is  small.  The  general 
surface  is  wavy  or  undulating.  The  surface  thus  inter- 
cepted by  embankment  must  be  carried  along  in  ditches  par- 
allel with  the  embankments  or  cuts  tmtil  a  possible  point  of 
discharge  is  reachfed.  At  this  point,  after  being  thus  col- 
lected, it  is  necessarily  discharged  often  from  several  differ- 
ent small  watersheds  and  in  a  much  increased  volume.  So 
culverts  may  be  constructed  across  the  embankment  in  the 
lower  places  and  the  proprietor  or  trustee  of  the  road  may 
be  liable  for  damages  for  negligent  failure  to  construct  such 
culverts.  He  or  it,  therefore,  cannot  by  such  embankments 
dam  up  against  surface  water,  and  he  or  it  can  collect  the 
surface  water  from  several  small  watersheds  and  discharge 
it  in  increased  volume  on  adjacent  land  of  others.  Even 
the  construction  of  a  culvert  at  the  lowest  point  in  a  consider- 
able watershed  will  collect  the  surface  water  in  increased 
volume  and  discharge  it  upon  the  lower  adjacent  proprietor. 
The  abutting  owner  cannot  on  his  own  land  bank  up  this 
culvert  and  throw  the  water  back  on  the  highway.  I  re- 
member a  case  in  one  of  the  Southern  states  where  a  crimi- 
nal prosecution  for  doing  so  was  sustained  on  common-law 
principles.  So  I  think  the  "common  enemy"  references  in 
the  opinion  are  misleading.  Besides,  it  seems  to  me  about 
time  to  begin  to  straighten  out  this  "common  enem/*  surface 
water  tangle  in  this  state.  There  never  was  any  such  com- 
mon-law doctrine.  I  shall  not  attempt  to  collect  authorities. 
Many  of  them  will  be  found  collected  in  3  Famham  on  Wa- 
ters, sees.  8896,  889c,  S89d,  889e,  and  889/. 
In  the  section  first  referred  to  it  is  said : 

"There  is  no  general  rid^t  to  fight  surface  water  as  a  com- 
mon enemy.  All  rightful  acts  with  regard  to  it  are  con- 
fined within  very  narrow  limits  which  have  not  yet  been 
fully  defined.     And  to  state  generally  that  such  water  is  a 
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common  enemy,  or  that  there  is  a  right  to  fight  it  at  common 
law,  cannot  be  otherwise  than  misleading." 

The  ancient  and  modem  English  view  will  be  found  in 
Halsbur/s  Laws  of  England,  voL  16,  p.  113 :  "The  conmion 
law  imposes  a  duty  upon  occupiers  of  land  adjoining  a  high- 
way to  clean  and  scour  their  ditches  so  as  to  prevent  any  nui- 
sance to  the  highway,"  citing  Bac.  Abr.  tit  Highway,  D., 
and  other  authorities.  See,  also,  Peck  v,  Baraboo,  141  Wis. 
48,  122  K  W.  740.  When  this  court  in  Shaw  v.  Ward,  131 
Wis.  646  (see  p.  647,  par.  3),  111  N.  W.  671,  and  in  Man- 
ieufel  V.  Wetzel,  133  Wis.  619,  114  N.  W.  91,  ruled  that  the 
upper  proprietor  had  a  legal  right  to  improve  his  land  and 
rid  it  of  surface  water  by  ditching  thereon  in  the  direction 
of  the  former  flow  of  surface  water  down  to  the  adjoining 
land  of  the  lower  proprietor,  who  in  turn  possessed  a  like 
legal  right,  it  necessarily  decided  that  the  lower  proprietor 
could  not  dam  up  this  ditch  and  set  the  same  water  back 
again  on  the  lands  of  the  upper  proprietor.  That  is  to  say, 
this  court  necessarily  so  decided,  unless  we  are  to  have  the 
legal  paradox,  that,  as  between  two  private  parties,  one  has  a 
legal  right  to  do  a  certain  act  and  another  has  a  legal  ri^t 
to  prevent  the  former  from  doing  the  same  act;  or,  what  is 
equivalent,  a  legal  right  to  frustrate  the  object  and  purpose 
of  the  exercise  of  the  former  legal  right  which  his  adversary, 
as  the  law  says,  possesses.  If  this  is  "the  perfection  of  rea- 
son," then  it  is,  according  to  Coke,  fit  to  rank  as  common 
law ;  otherwise  not 

I  have  no  desire  in  this  memorandum  to  do  more  than 
note  my  comments  and  arouse  inquiry  on  the  subject,  for  in 
this  way  law  grows  and  finally  perfects  itself. 
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Lands  of  Sydow. 

Beptember  15 — October  5,  J915. 

Born^stead:  Descent:  Bale:  Interest  of  vHdow,  how  Umited:  Ascer- 
tainment  of  present  value, 

h  The  qualified  life  estate  in  the  homestead  which  descends  to  the 
widow  of  an  intestate  who  leaves  issue  cannot  be  changed  to  an 
absolute  life  estate  by  sale  of  the  homestead.  Her  interest  in 
the  proceeds  of  the  sale  remains  the  same  as  in  the  land,  namely, 
the  right  to  the  use  thereof  during  widowhood. 

2.  The  probable  duration  of  widowhood  not  being  determinable,  the 

present  value  of  a  widow's  homestead  estate  cannot  be  ascer- 
tained and  awarded  to  her  in  gross. 

3.  The  homestead  in  which  the  widow  of  an  intestate  leaving  issue 

takes  a  life  estate  by  descent  is  limited  to  the  quantity  and  value 
prescribed  in  sec.  2983,  Stats.,  the  statutory  definition  of  the 
term  "homestead"  being  applicable,  under  sec.  2984a,  as  well  to 
the  descent  of  land  as  to  exemptions. 

i  Appbals  from  a  judgment  of  the  circuit  court  for  Colum- 

I  bia  county:  Chesteb  A.  Fowlbb,  Circuit  Judge.     Modir 

\  fied  and  affirmed. 

j  September  22,  1912,  Benno  Sydow  died  intestate  leaving 

\  a  widow,  Frieda,  and  a  minor  son,  Hugo.     His  homestead 

I  of  forty  acres  was  of  the  value  of  $7,000.     Proceedings  for 

the  sale  of  the  son^s  and  widow's  interests  therein,  and  of 
other  lands,  were  duly  had,  and  the  court  adjudged  that  the 
purchase  price  of  the  homestead,  $7,000,  be  set  aside  and 
held  in  trust  and  the  income  thereof  paid  to  Frieda  so  long  as 
she  remains  a  widow,  and  that  upon  her  death  or  remarriage 
the  trust  fund  shall  become  the  property  of  Hugo;  unless 
Frieda  shall  within  twenty  days  elect  to  take  the  present 
value  of  her  dower  interest  in  the  $7,000,  in  which  event  the 
sum  of  $4,666.67  of  said  proceeds  shall  be  set  aside  and  held 
as  a  trust  fund  and  the  income  thereof  paid  to  Frieda  during 
her  widowhood,  and  on  the  termination  thereof  the  fund  to 
become  the  absolute  property  of  Hugo.  Both  Frieda  and 
Hugo  appealed  from  the  judgment 
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For  the  widow,  Frieda  Sydow,  the  cause  was  submitted 
on  the  briefs  of  TT.  C.  Leitsch,  attorney,  and  H.  E.  Andrews j 
of  counsel. 

E,  E.  Brossard,  guardian  ad  litem,  for  Hugo  Sydow,  in- 
fant. 

ViNJE,  J.  The  widow  claims  that  upon  the  sale  of  the 
homestead  she  became  entitled  to  an  absolute  life  estate  in 
the  proceeds,  and  that  the  court  erred  in  limiting  her  estate 
therein  to  their  use  only  during  her  widowhood.  The  estate 
in  the  homestead  that  descends  to  the  widow  where  the  in- 
testate leaves  issue  is  of  the  quality  of  a  life  estate  and  dif- 
fers from  such  estate  only  in  that  it  may  be  terminated  by 
remarriage  as  well  as  by  death.  Sub.  (2),  sec.  2271,  Stats. 
1913.  It  is  a  life  estate  on  condition  subsequent  that  she 
does  not  remarry.  Ferguson  v.  Mason,  60  Wis.  377,  387, 
19  N.  W.  420.  This  qualified  life  estate  cannot  be  changed 
to  an  absolute  life  estate  by  the  sale  of  the  homestead.  The 
widow's  iilterest  in  the  proceeds  thereof  remains  the  same  as 
in  the  land  itself,  namely,  the  right  to  the  use  thereof  during 
widowhood.  Were  it  otherwise,  the  provision  of  the  statute 
that  it  shall  terminate  upon  remarriage  could  always  be  nul- 
lified by  a  sale. 

In  the  present  case  the  widow  is  twenty-two  years  of  aga 
Counsel  on  both  sides  as  well  as  the  trial  court  confess  them- 
selves unable  to  determine  the  probable  duration  of  her 
widowhood,  and  therefore  the  present  value  of  her  home- 
stead estate  could  not  be  ascertained  and  awarded  to  her  in 
gross.  To  us  also  widowhood  is  an  uncharted  sea  whose 
shores  the  future  veils  from  sight  How  long  before  her 
bark  will  reach  a  haven  we  cannot  venture  even  a  guess, 
though  we  are  informed  by  the  insurance  department  that  in 
Europe  there  are  tables  determining  the  "expectancy^'  of 
widowhood  at  different  ages,  but  that  such  tables  are  not  in 
use  in  the  United  States.     So  the  court  properly  held  that 
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tte  widow  was  entitled  to  the  use  of  the  proceeds  of  the 
homestead,  less  her  dower  interest  therein  if  she  elects  to  re- 
ceive that  presently,  during  her  widowhood,  and  that  upon 
her  remarriage  or  death  the  fund  should  become  the  property 
of  her  son. 

Upon  the  appeal  of  the  minor  it  is  claimed  that  the  home- 
stead is  limited  to  the  quantity  and  value  prescribed  in  sec 
2983,  Stats.  1913,  to  wit,  not  in  excess  of  forty  acres  in  area 
of  agricultural  lands,  one  quarter  of  an  acre  of  village  or 
city  lots,  or  in  either  case  of  $5,000  in  value,  and  that  the 
court  erred  in  allowing  the  widow  the  use  for  widowhood  of 
the  whole  purchase  price  of  $7,000. 

Before  ch.  269,  Laws  1901,  now  sec.  2984a^  Stats.,  was 
enacted,  the  court  in  Ford  v.  Ford,  70  Wis.  19,  52,  33  N.  W. 
188,  held  that  though  the  term  "homestead"  as  used  in  the 
will  was  construed  to  mean  more  than  a  quarter  of  an  acre, 
the  property  being  city  lots,  yet  since  the  widow  elected  not 
to  take  under  the  will  but  under  the  law,  she  thereby  lim- 
ited her  homestead  right  to  the  statutory  homestead  of  a 
quarter  of  an  acre.  The  limitation  of  $5,000  in  value  did 
not  then  exist.  Hence  sec.  2984a,  providing  that  "wherever 
the  word  Tiomestead'  is  used  in  the  Statutes  of  1898  or  in 
any  law  of  this  state  or  in  this  act,  it  shall  be  defined  to  be 
the  estate  or  interest  in  the  land  as  defined  and  set  forth"  in 
sec  2983,  Stats.  1913,  was  but  a  declaration  of  the  rule  an- 
nounced in  the  Ford  Case.  The  statutory  definition  of  the 
term  "homestead"  applies  as  well  to  the  descent  of  land  as 
to  exemptions.  The  widow,  therefore,  has  a  homestead 
right  in  only  $6,000.  If  she  elects  to  take  her  dower  inter- 
est therein  presently  she  can  do  so,  as  provided  in  the  judg- 
ment entered.  Its  value  at  her  age  of  twenty-two  is 
$1,317.71.  This  amount  she  is  entitled  to  presently  if  she 
80  elects,  and  the  balance  of  the  $5,000,  or  $3,682.29,  should 
be  held  as  a  trust  fund  the  income  of  which  should  be  paid 
her  during  her  widowhood.     If  she  does  not  elect  to  now 
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take  her  dower  interest  in  the  homestead  she  should  have  the 
use  during  her  widowhood  of  the  whole  trust  fund  of  $5,000. 
Of  course  her  dower  interest  in  the  $2,000  which  the  home- 
stead forty  yielded  in  excess  of  the  $5,000  should  be  paid 
the  widow  now,  and  the  balance  paid  the  minor. 

It  follows  that  the  widow  takes  nothing  upon  her  appeal, 
and  that  upon  the  appeal  of  the  minor  the  judgment  is  modi- 
fied in  accordance  with  the  opinion,  and  as  so  modified  is 
aflSrmed  with  costs  to  the  minor. 

By  the  Court. — Ordered  accordingly. 


Coon,  Appellant,  vs.  Metzlbe,  Respondent 

September  15— October  5, 1.925. 

Duress:  Threats  of  criminal  prosecution:  Payment  of  money  after  in- 
terval: District  attorney:  When  should  not  be  attorney  in  civil 
action. 

1.  To  constitute  duress  a  person  must  be  so  strongly  influenced  that 

his  acts  are  not  the  result  of  his  own  will;  but  acts  or  threats 
which  might  fall  short  of  duress  under  certain  conditions  might 
be  ample  under  others,  much  depending  on  the  situation  of  the 
parties,  their  relations  to  each  other,  physical  and  mental 
strength,  and  all  the  surrounding  circumstances. 

2.  The  mere  fact  that  several  days  elapsed  between  the  making  of 

threats  and  the  payment  of  money  does  not  conclusively  nega- 
tive duress  in  such  payment. 

3.  Threats  of  prosecution  made  by  a  district  attorney  differ  mate- 

rially from  similar  threats  made  by  a  layman  or  private  attor- 
ney in  that  they  bear  the  added  weight  of  the  power  vested  in 
that  officer  to  institute,  and  to  a  certain  extent  control,  criminal 
prosecutions. 

4.  Where  in  an  action  to  recover  money  alleged  to  have  been  paid 

under  duress  there  was  evidence  that  plaintiff,  an  innocent  man, 
who  had  been  found  in  a  somewhat  compromising  situation  with 
a  married  woman,  was  repeatedly  threatened,  by  the  district  at- 
torney with  prosecution  and  conviction  of  adultery,  and  under 
the  stress  of  such  threats  gave  his  note  for  |800  to  settle  the 
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matter,  after  which  he  went  to  a  distant  state,  procured  the 
money,  and  paid  the  note  within  twenty  days,  believing  that  the 
prosecution  would  proceed  if  he  did  not,  it  could  not  be  said  as 
matter  of  law  that  there  was  no  duress  in  such  payment,  and 
a  nonsuit  was  improper. 
6.  It  is  inadvisable,  if  not  improper,  for  a  district  attorney  to  act  as 
attorney  to  recover  civil  damages  arising  from  a  supposed  crim- 
inal act 
Babnes,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mar- 
quette county:  Chester  A.  Fowler,  Circuit  Judge.  Be- 
versed. 

This  is  an  appeal  from  a  judgment  of  nonsuit  The  ac- 
tion was  brought  to  recover  money  alleged  to  have  been  paid 
under  duress  of  threatened  criminal  prosecution.  The  de- 
fendant claimed  by  his  answer  that  the  money  was  paid  to 
settle  a  claim  for  civil  damages.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  show  these  facts :  That  the  defend- 
ant at  the  time  of  the  occurrences  involved  in  the  action  was 
an  attorney  at  law  residing  at  Montello,  Marquette  county, 
and  was  the  district  attorney  of  said  county  (this  is  ad- 
mitted) ;  that  the  plaintiff  in  April,  1914,  was  a  married 
man  forty-seven  years  of  age,  residing  in  the  village  of  En- 
deavor in  said  county,  and  was  a  buyer  of  stock  and  produce ; 
that  on  Friday,  April  3,  1914,  he  went  to  the  house  of  a 
neighbor  named  Baker  for  the  purpose  of  using  Baker's  tele- 
phone, and  became  engaged  in  conversation  with  Baker's 
wife ;  that  while  standing  near  Mrs.  Baker,  Mr.  Baker  came 
in  the  house  and  immediately  accused  plaintiff  of  having  his 
arm  around  Mrs.  Baker,  which  plaintiff  denied ;  that  on  the 
following  morning  plaintiff  started  for  Montana  with  a  car- 
load of  stock  which  he  had  previously  collected,  on  a  train 
which  left  Endeavor  at  4 :30  o'clock  a.  m. ;  that  Mrs.  Baker 
was  on  the  train  and -sat  in  the  seat  with  the  plaintiff,  but 
left  the  train  at. Westfield,  twelve  miles  from  Endeavor ;  that 
on  the  same  day  Baker  communicated  with  the  defendant, 
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who  immediately  came  to  Endeavor  and  consulted  with 
Baker  concerning  the  supposed  undue  intimacy  between 
plaintiff  and  Mrs.  Baker,  and  was  retained  by  Baker;  that 
when  plaintiff  reached  Stevens  Point  he  had  telephone  con- 
versations with  his  daughter  and  with  one  Churchill  at  En- 
deavor, who  both  advised  him  of  defendant's  visit  to  En- 
deavor and  his  consultation  with  Baker  and  advised  plaintiff 
to  return,  and  that  it  was  understood  that  Baker  and  Metzler 
had  papers  made  out  for  his  arrest  and  to  bring  him  back 
(there  is,  however,  no  evidence  that  either  of  these  conmiuni- 
cations  was  authorized  by  or  known  to  the  defendant)  ;  tliat 
the  plaintiff  went  on  with  his  car  of  stock  to  St.  Paul,  and 
on  the  6th  of  April  started  back  and  telegraphed  the  defend- 
ant to  meet  him  at  Portage  on  the  arrival  of  the  afternoon 
train ;  that  Metzler  and  Baker  went  to  Portage  and  met  the 
plaintiff;  that  they  all  went  to  the  law  office  of  defendant's 
brother  in  Portage,  where  plaintiff  and  Metzler  went  into  a 
private  room  and  had  a  conversation;  that  Metzler  accused 
him  of  adultery  with  Mrs.  Baker  and  stated  that  he  could 
prove  it  by  Mrs.  Baker,  who  would  swear  to  anything  he 
wanted;  that  defendant  threatened  to  commence  a  criminal 
action  therefor  and  send  the  plaintiff  over  the  road  if  he 
didn't  settle  up,  and  told  him  that  a  thousand  dollars  would 
settle  it ;  that  he  refused  to  pay  that  sum  and  offered  $500 ; 
that  after  more  talk  and  threats  of  criminal  prosecution 
Metzler  agreed  to  take  $800,  and  finally  plaintiff  signed  a 
note  payable  in  fifteen  days  for  $800 ;  that  Metzler  repeat- 
edly said  that  if  the  note  was  not  paid  when  due  he  would 
go  ahead  with  the  criminal  prosecution  and  send  the  plaintiff 
over  the  road;  that  plaintiff  was  nervous,  excited,  and 
"pretty  well  scared"  by  these  threats ;  that  he  finally  signed  a 
note  due  in  fifteen  days  for  $800  payable  to  the  defendant  and 
promised  to  pay  it  as  soon  as  he  sold  his  cattle;  that  he  took  a 
receipt  signed  bv  Baker  (the  condition  of  the  record  seems 
to  leave  it  doubtful  whether  the  receipt  was  received  in  evi- 
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dence,  but  its  contents  appear  suflSciently  to  show  that  it  was 
a  release  from  all  claim  for  damages  by  Baker  for  an  inde- 
cent assault  on  his  wife) ;  that  plaintiff  did  not  read  the  re- 
ceipt, and  that  he  returned  on  the  same  night  to  St  Paul  and 
went  on  with  his  stock  to  Glendive,  Montana,  where  he  dis- 
posed of  his  stock;  that  he  had  no  friends  or  relatives  at 
Glendive,  that  he  was  not  feeling  well,  lost  in  weight,  and 
did  not  sleep  well  because  he  was  worrying  about  the  matter ; 
that  in  about  twenty  days  he  sent  the  money  to  defendant  to 
pay  the  note  and  the  note  was  returned  to  him  and  destroyed 
by  him ;  that  he  thought  he  had  to  pay  the  note  or  submit  to 
a  criminal  prosecution  by  the  defendant;  that  he  met  a 
Mr.  Fish,  his  brother-in-law,  in  St.  Paul,  who  told  him  he 
was  foolish  to  pay  the  note;  that  he  (plaintiff)  told  Fish  that 
if  he  didn't  pay  it  he  would  be  criminally  prosecuted  and 
sent  over  the  road ;  that  he  took  no  advice  of  any  lawyer,  al- 
though he  could  have  done  so  in  St  Paul  or  in  Montana. 

2?.  W.  McNamara  and  John  A.  Conant,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Metzler  &  Metzler, 
attorneys,  and  Orady,  Famsworth  &  Kenney,  of  coimsel, 
and  oral  argument  by  D.  H.  Orady. 

WiNsix)w,  C.  J.  The  plaintiff's  evidence  may  not  be 
true;  it  is  certainly  to  be  hoped  that  it  is  not  true.  . It  is  not 
incredible,  however,  and,  for  the  purpose  of  the  motion  for 
nonsuit,  must  be  treated  as  true.  In  brief,  the  case  made  by 
the  plaintiff  is  this :  An  innocent  man,  found  in  a  somewhat 
compromising  situation  with  a  married  woman,  is  repeatedly 
threatened  by  the  district  attorney  of  the  county  with  prose- 
cution and  conviction  of  adultery,  and  under  the  stress  of 
such  threats  gives  his  note  for  $800  to  settle  the  matter  and 
at  once  goes  to  a  distant  state,  procures  the  money  to  pay  the 
note,  and  remits  it  to  the  defendant  within  twenty  days,  vnth- 
out  advising  with  counsel  and  because  he  believes  the  prosecu- 
tion vnll  proceed  if  he  does  not  do  so. 
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It  certainly  would  be  a  reproach  to  the  law  if  such  things 
can  be  done  with  impunity.  The  law  is  neither  so  weak  nor 
so  unjust  as  this. 

Duress  is  a  relative  rather  than  a  positive  term.  Much 
depends  on  the  situation  of  the  parties,  their  relations  to  each 
other,  physical  and  mental  strength,  and  all  the  surrounding 
circumstances.  Acts  which  might  fall  far  «hort  of  duress 
under  certain  conditions  might  be  ample  under  other  condi- 
tions. The  threat  of  an  enraged  boy  to  commence  a  criminal 
prosecution  might  be  unworthy  of  notice;  the  same  threat 
by  a  man  of  experience  in  the  world  might  well  cause  anx- 
iety; while  the  same  threat  by  the  state's  official  prosecutor 
could  hardly  fail  to  cause  deep  solicitude  if  not  actual  terror. 
It  is  apparent  also  that  a  threat  which  would  have  no  serious 
effect  on  a  strong,  experienced  business  man  would  be  terrify- 
ing in  the  extreme  to  a  nervous  or  weak  person  with  little  or 
no  experience  in  the  world  There  are  no  arbitrary  and  un- 
bending rules  which  can  be  applied  in  every  case  to  determine 
the  question.  True,  the  person  claiming  duress  must  be  sa 
strongly  influenced  that  his  acts  are  not  the  result  of  his  own 
will,  but  the  threats  which  would  accomplish  that  result  in 
one  case  might  be  entirely  insuflScient  in  another. 

It  was  correctly  said  in  Oalusha  v.  Sherman,  105  Wis. 
263,278,  81  N.  W.  495: 

"There  is  no  legal  standard  of  resistance  which  a  party  so 
circumstanced  must  exercise  at  his  peril  to  protect  himself. 
The  question  in  each  case  is.  Was  the  alleged  injured  per- 
son, by  being  put  in  fear  by  the  other  party  to  the  transac- 
tion for  the  purpose  of  obtaining  an  advantage  over  him,  de- 
prived of  the  free  exercise  of  his  will  power,  a^d  was  such 
advantage  thereby  obtained?" 

Much  reliance  is  placed  by  respondent  upon  the  fact  that 
the  plaintiff  went  to  another  state,  where  he  could  advise 
with  attorneys  if  he  chose,  and  remained  there  two  or  three 
weeks  before  paying  the  note.     During  this  time  there  was 
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no  communication  between  plaintiff  and  defendant,  and  it  is 
said  that  imder  such  circumstances  there  could  be  no  duress 
as  a  matter  of  law.  The  cases  of  Wolff  v.  Bluhm,  95  Wis. 
257,  70  N.  W.  73;  Rochester  M.  T.  Works  v.  Weiss,  108 
Wis,  545,  84  K  W.  866;  and  Bennett  v.  Luhy,  112  Wis. 
118,  88  N.  W.  37,  are  relied  on  to  support  this  contention. 

It  is  true  that  in  each  of  these  oases  it  was  held  that  no 
duress  was  shown  and  that  in  each  case  the  fact  that  several 
days  elapsed  between  the  making  of  the  threats  and  the  pay- 
ment of  the  money  was  considered  as  an  important  consider- 
ation in  reaching  the  result  This  is  far  from  saying,  how- 
ever, that  such  a  fact  will  in  all  cases  negative  duress, 
and  such  a  holding  would  manifestly  be  illogical  The  ulti- 
mate test  after  all  is  the  condition  of  mind  produced  by  the 
threats  and  existing  at  the  time  of  the  payment  It  may 
weU  be  that  the  lapse  of  a  year  or  more  without  renewal  of 
the  threats  (as  in  the  case  of  Schultz  v.  Cvlbertson,  46  Wis. 
313,  1  N.  W.  19)  between  the  giving  of  the  note  and  its  pay- 
ment should  be  held  to  be  conclusive  against  any  claim  of 
duress  in  the  payment,  but  in  the  last  named  case  it  was 
wisely  said  that  "perhaps  a  jury  would  be  warranted  in  find- 
ing that  the  original  duress  continued''  had  the  note  been 
paid  soon  after  it  was  given. 

The  case  before  us  is  quite  out  of  the  ordinary  in  the  fact 
that  the  threats  of  prosecution  and  conviction  were  made,  if 
made  at  all,  by  the  law  ofl&cer  of  the  state  whose  duty  it  is  to 
prosecute  criminal  offenses.  Threats  of  prosecution  made 
by  the  state's  attorney  differ  materially  from  similar  threats 
made  by  a  layman  or  private  attorney  in  that  they  bear  the 
added  weight  of  the  power  vested  in  that  oflScer  to  institute, 
and  to  a  certain  extent  control,  criminal  prosecutions;  a 
power  which  is  often  exaggerated  in  the  mind  of  the  layman. 
It  is  very  easy  to  understand  that  such  a  man  as  the  plaintiff 
might  have  his  free  will  absolutely  coerced  by  a  district  at- 
torney's threat  of  prosecution,  and  it  is  easy  to  see  also  how 
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the  influence  of  such  a  threat  might  remain  for  two  or  three 
weeks  and  while  the  coerced  party  w.as  actually  in  a  foreign 
state,  for  the  functions  of  requisition  proceedings  are  very 
generally  understood  and  the  district  attorney's  power  over 
such  proceedings  thought  to  be  plenary.  In  view  of  these 
exceptional  circumstances  we  think  the  case  should  have 
gone  to  the  jury,  and  we  do  not  consider  that  this  holding  in 
any  way  overrules  the  cases  previously  cited  herein  and  re- 
lied on  by  the  respondent  as  justifying  the  nonsuit 

We  cannot  close  this  opinion  without  remarking  on  the  in- 
advisability,  almost  amounting  to  impropriety,  of  the  dis- 
trict attorney  acting  as  attorney  to  recover  civil  damages 
arising  from  a  supposed  criminal  act 

In  such  matters  the  prosecuting  attorney  of  the  state  can- 
not serve  two  masters.  Justice  is  his  sole  client,  and  any 
private  retainer  which  in  any  way  tends  to  sway  his  judg- 
ment or  distort  his  vision  as  to  the  character  of  the  act  should 
be  sedulously  avoided. 

The  distinction  between  civil  and  criminal  liability  is  apt 
to  be  much  confused  in  the  lay  mind,  as  well  as  the  distinc- 
tion between  an  attorney's  acts  in  his  capacity  as  a  public 
prosecutor  of  crime  and  his  acts  as  a  private  attorney.  The 
code  of  ethics  of  the  district  attorney  in  all  such  matters  can- 
not too  closely  follow  the  ethics  of  the  bench;  indeed,  his  du- 
ties are  qtuisirjndiciBi  in  their  nature. 

As  said  in  the  beginning,  it  is  to  be  hoped  that  the  plaint- 
iffs story  is  not  true,  and  that  the  district  attorney  will  be 
able  to  show  that  he  has  not  been  guilty  of  the  indefensible 
conduct  charged.  When  such  charges  are  afloat  he  should 
welcome  the  opportunity  to  meet  and  crush  them.  He  will 
have  that  opportunity  now. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Barnes,  J.  (dissenting).  The  rule  is  well  established 
that  the  court  will  not  reverse  a  decision  of  the  trial  court 
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granting  a  nonsuit  or  directing  a  verdict  unless  such  decision 
appears  to  be  clearly  wrong. 

It  is  equally  well  established  that  in  order  to  constitute 
legal  duress  the  threats  used  must  produce  such  a  condition 
of  mind  as  to  destroy  the  free  agency  of  the  person  threat- 
ened. Batavian  Bank  v.  North,  114  Wis.  637,  90  N.  W. 
1016;  Qalusha  v.  Sherman,  105  Wis.  263,  81  K  W.  495; 
Wolf  V.  Bluhm,  95  Wis.  257,  70  K  W.  73. 

When  the  plaintiff  gave  the  note  he  had  sufficient  control 
of  his  mental  faculties  to  dicker  considerably  about  the  price 
to  be  paid.  After  that  he  had  about  three  weeks  to  think  it 
over,  during  which  time  he  went  to  a  neighboring  state  and 
counseled  with  his  brother-in-law.  After  having  this  period 
for  reflection  and  deliberation  he  paid  the  nota  It  seems  to 
me  that  the  trial  court  might  well  conclude  that  the  mind  of 
this  banker  and  stock-buyer  was  not  in  such  a  condition  that 
he  was  not  acting  as  a  free  agent  when  he  paid  the  note. 
Leastwise,  I  do  not  think  it  should  be  said  that  the  circuit 
judge  was  clearly  wrong  ixi  reaching  such  a  conclusion. 

If  the  testimony  of  the  plaintiff  is  true,  the  conduct  of  the 
district  attorney  was  more  than  reprehensible.  In  any 
event  it  is  subject  to  just  animadversion.  The  court  is  of 
the  opinion  that  it  would  be  a  reproach  upon  the  law  to  deny 
recovery  in  this  case  if  plaintiff's  version  of  the  transaction 
with  the  defendant  is  true.  I  do  not  think  so,  unless  aja  ac- 
tual case  of  duress  is  made  out  On  plaintiff's  evidence  he 
is  a  briber  pure  and  simple  unless  his  will  power  was  over- 
come when  he  paid  the  note.  He  paid  the  prosecuting  offi- 
cer $800  as  a  bribe  to  secure  immunity  from  prosecution  for 
adultery.  He  is  as  "deep  in  the  mud"  as  the  defendant  is  "in 
the  mire,"  and  the  law  should  leave  him  where  it  finds  him. 
There  are  other  methods  of  dealing  with  the  defendant  if  he 
has  been  guilty  of  the  misconduct  claimed. 
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Van  Valkbnbubg,  Executrix,  Respondent,  vs.  Jantz  and 
others,  Appellants. 
Same,  Appellant,  vs.  Same,  Respondents. 

September  15 — October  5, 1915, 

Equity:  Action  to  set  aside  deed:  Recovery  on  note:  Interest:  Costs: 
Vendor  and  purchaser  of  land:  Payment  of  mortgage  py  grantor: 
Bulrogation:  Setting  aside  covenants  of  toarranty. 

1.  Where  the  vendor  of  land,  never  having  demanded  payment  of  a 

demand  note  given  for  a  part  of  the  consideration,  and  treating 
such  note  as  void  and  subject  to  be  returned  to  the  vendee, 
sought  by  equitable  action  to  have  the  conveyance  declared  void 
for  undue  Influence,  but  failed  to  sustain  such  claim  of  fraud, 
and  the  vendee  was  found  to  be  indebted  on  the  note  according 
to  its  tenor,  such  vendor  had  no  legal  right  to  Judgment  for  re- 
covery on  the  note,  but  in  order  to  do  complete  Justice  and  ter- 
minate the  litigation  the  court  properly  adjudged  the  amount 
due  and  provided  for  enforcement  of  a  vendor's  lien  therefor. 

2.  Interest  on  the  note  from  the  time  of  the  commencement  of  the 

action  was  properly  allowed  in  such  case,  the  defendant  not  hav- 
ing offered  to  pay  the  note;  but  plaintiff  should  not  have  been 
awarded  costs  incidental  to  recovering  on  the  note. 

3.  Land  subject  to  a  mortgage  given  by  the  owner  for  his  own  in- 

debtedness having  been  conveyed  ter  bim  by  deed  with  full  cove- 
nants, reserving  a  life  estate,  and  the  grantee  not  having  agreed 
to  pay  the  mortgage,  when  the  grantor  thereafter,  voluntarily 
and  to  protect  his  life  estate,  paid  the  debt  and  caused  the  mort- 
gage to  be  discharged  of  record,  he  was  not  entitled,  as  against 
the  grantee,  to  be  subrogated  to  the  rights  of  the  mortgagee,  even 
though  he  did  not  understand  the  effect  of  his  covenants  and 
paid  the  debt  thinking,  nevertheless,  to  preserve  the  lien. 

4.  Covenants  in  a  conveyance  of  land  should  not  be  annulled  merely 

because  the  grantor  did  not  understand  their  legal  effect 

Appeals  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Chester  A.  Fowler,  Circuit  Judge.  Af- 
firmed in  part;  reversed  in  part. 

Equitable  action  to  set  aside  two  deeds  upon  the  ground 
that  they  were  procured  by  fraud  and  undue  influence. 

In  1904,  Minnie  Smith,   an  aged  lady,  while  in  poor 


Digitized  by 


Google 


5]  AUGUST  TERM,  1916.  337 

Van  Valkenburg  v.  Jantz,  161  Wis.  336. 

health  and  residing  with  her  daughter  Agnes,  deeded  her 
farm,  consisting  of  two  forty-acre  tracts,  worth  about  $6,000, 
one  half  to  Agnes  and  one  half  to  her  son  Edward.  She  in- 
tended thereby  to  make  a  final  disposition  of  her  property 
subject  to  a  life  estate  in  herseU.  She  was  not  able  to  read 
and  write  English  or  to  speak  it  but  little.  Agnes  was  quite 
active  in  procuring  the  deeds  to  be  made.  Each  was  in  the 
ordinary  form  of  a  warranty  deed,  reserving  a  life  estate  to 
the  grantor,  and  expressing  for  a  consideration,  "Two  hun- 
dred dollars  and  other  good  and  valuable  considerations." 
Nothing  was  in  fact  paid,  but  each  grantee  gave  the  grcmtor 
a  demand  promissory  note  for  $200,  which  had  not  been 
paid  when  the  judgment  was  rendered.  The  grantor  con- 
trolled the  farm,  paid  the  taxes,  and  kept  up  the  repairs 
after  the  deeds  were  made,  the  same  as  before.  When  the 
transaction  occurred  there  was  a  mortgage  on  the  property 
given  by  Mrs.  Smith  to  secure-  an  indebtedness  of  her  own  of 
$800.  Subsequently,  she  paid  the  same  and  the  mortgage 
was  discharged  of  record.  She  was  divorced  from  her  hus- 
band some  less  than  a  year  before  the  deeds  were  made.  He 
was  a  second  husband  and  not  the  father  of  the  grantees. 
They  were  fearful  their  mother  would  return  to  him,  which 
she  did.  She  subsequently  commenced  this  action.  Pend- 
ing the  same  she  died  and  the  action  was  duly  revived  and 
other  proper  party  defendants  brought  in. 

The  court  decided,  on  evidence  tending  to  establish  the 
same,  this :  Mrs.  Smith  intended  to  give  the  lands  to  her  two 
children,  but  not  to  warrant  the  title.  She  did  not  under- 
stand the  effect  of  her  covenants.  When  she  paid  off  the 
$800  mortgage  she  did  so  to  protect  her  life  interest,  and  not 
to  protect  her  grantees.  With  the  purpose  of  preserving  the 
mortgage  interest .  for  herself,  she  kept  the  mortgage,  the 
notes,  and  the  satisfaction.  Before  commencing  this  action 
she  demanded  a  reconveyance  of  the  lands,  claiming  that  the 
deeds  were  procured  by  undue  influence  and  were  executed 
Vol.  161  —  22 
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by  her  in  ignorance  of  their  contents.  Persons  claiming  un- 
der her  grantees  were  brought  in  as  defendants.  They  took 
with  knowledge  of  her  rights. 

The  decision  thus  expressly,  or  inferentially,  negatived 
the  claim  of  fraud  and  undue  influence;  but  was  in  plaint- 
iff's favor  to  the  extent  of  holding  that  Mrs.  Smith  did  not 
understand  her  conveyance  to  contain  a  provision  requiring 
her  to  remove  the  incumbrance  of  $800,  though  there  was 
no  finding  to  the  effect  that  the  grantees  were  at  fault  in  the 
matter. 

Upon  such  facts  the  court  decided,  as  matter  of  law,  that 
plaintiff  could  not  have  judgment  canceling  the  deeds;  but 
was  entitled  to  be  subrogated,  as  to  the  mortgage  lien  of 
$800;  also  to  a  vendor's  lien  for  the  amount  due  on  the 
notes,  including  interest  from  the  time  of  the  commencement 
of  the  action,  and  to  the  usual  judgment  of  foreclosure  in 
such  cases,  including  appropriate  provisions  for  recovery  of 
costs  and  solicitor's  fees  stipulated  in  the  mortgage.  Judg- 
ment was  rendered  accordingly. 

Plaintiff  appealed  upon  the  groimd  that  the  court  should 
have  foimd  the  undue  influence  alleged,  and  rendered  judg- 
ment canceling  the  deeds.  Defendants  appealed  upon  the 
ground  that  the  judgment  as  to  the  mortgage,  and  the  money 
consideration  mentioned  in  the  deeds,  is  erroneous. 

For  the  plaintiff  there  was  a  brief  by  Maurice  McKenna^ 
attorney,  and  Carter  &  Pedrick,  of  counsel,  and  oral  argu- 
ment by  S.  M.  Pedrick. 

For  the  defendants  there  was  a  brief  by  Swett  &  Keck, 
and  oral  argument  by  H.  E.  Swett. 

Marshall,  J.  The  findings  of  fact  seem  to  be  efficiently 
supported  by  the  evidence,  leaving  only  questions  of  law 
hereafter  stated  to  be  considered. 

1.  If  a  person  owes  another  upon  a  demand  note,  given  aa 
evidence  of  indebtedness  of  such  person  to  such  other  for 
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real  property  conveyed  by  the  latter  to  the  former,  and  the 
v^idor  seeks  by  equitable  action  to  have  the  conveyance  de- 
clared void  for  undue  influence,  never  having  demanded  pay- 
ment of  the  note,  but  treating  the  same  as  void  and  subject 
to  be  returned  to  the  maker,  and  such  person  fails  to  sustain 
the  claim  of  fraud,  but  is  shown  to  be  indebted  upon  the  note 
according  to  its  tenor, — ^may  the  court,  properly,  so  declare, 
allowing  interest  from  the  commencement  of  the  action,  and 
adjudging  the  sum  due  with  costs  to  be  a  lien  upon  the  realty, 
and  provide  for  enforcing  the  samef 

The  proposition  stated  fits  this  case  as  to  the  notes.  In 
such  circumstances  the  payee  of  the  note  does  not  possess  a 
matured  legal  claim  at  the  time  of  commencing  the  action; 
hence,  does  not  possess  a  legal  right  to  judgment  for  recovery 
of  the  amount  due  for  principal  nor  for  interest  or  costs. 
However,  it  would  be  competent  for  a  c6urt  of  equity,  for  the 
purpose  of  doing  complete  justice  and  terminating  the  liti- 
gation, to  enforce  payment  of  the  indebtedness,  dealing  with 
the  question  of  interest  and  that  of  costs  according  to  the 
equities  between  the  parties. 

Applying  the  foregoing  to  the  case  before  us,  we  can  per- 
ceive good  reason  for  allowance  of  interest  from  the  time  the 
litigation  commenced,  or  the  time  when  the  debtors  must 
have  been  fully  informed  that  the  creditor  was,  at  least,  en- 
titled to  payment  of  the  notes  and  to  a  vendor's  lien  to  en- 
force such  payment  If  the  former  desired  to  prevent  lia- 
bility for  interest,  they  should  have  offered  to  pay  the  notes 
and  tendered  payment  in  the  answer.  Since  they  failed  to 
do  that  and  contested  the  equitable  claim  to  recover  in  the  ac- 
tion the  amount  due,  it  was  competent  for  the  court  to  allow 
interest,  as  was  done ;  but  there  were  no  circumstances  which, 
legally  or  equitably,  entitled  plaintiff  to  recover  costs,  inci- 
dental to  recovering  upon  the  notes.  Had  the  debtors  ten- 
dered payment  of  the  notes,  it  would  not  have  been  accepted. 
Plaintiff  would,  nevertheless,  have  persisted  in  order  to  avoid 
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the  deeds  or,  failing  in  that,  to  obtain  the  equitable  lien 
and  subrogation  decreed.  So  there  was  no  fault  on  defend- 
ants' part  for  which  they  should  be  made  to  pay  costs  as  to 
the  notes. 

2.  If  a  person  for  a  sufficient  consideration  conveys  land 
to  another  by  deed  with  full  covenants,  reserving  a  life  es- 
tate therein,  and  the  land  at  the  time  of,  the  conveyance  i» 
subject  to  such  person's  own  mortgage  indebtedness  which 
the  grantee  does  not,  in  the  deed  or  otherwise  agree  to  pay,^ 
and,  later,  such  person,  voluntarily,  and  to  protect  his  life 
estate  pays  off  the  indebtedness  and  causes  the  mortgage  lien 
to  be  discharged  of  record;  has  such  person  the  equitable 
right  of  subrogation  to  the  original  lien  under  the  mortgage 
as  against  his  grantee,  because  such  person  when  he  made  the 
deed,  without  fault  of  the  grantee,  did  not  understand  the 
effect  of  the  covenants  therein,  and,  later,  paid  the  indebted- 
ness thinking,  nevertheless,  to  preserve  the  lien? 

The  stated  proposition  pictures  plainly  the  situation  the 
trial  court  had  to  deal  with  in  solving  the  question  of  whether 
the  $800  mortgage  should  be  regarded  as  outstanding  for  the 
protection  of  Mrs.  Smith's  estate. 

It  is  hardly  sufficient  to  warrant  decreeing  the  covenants 
in  a  deed  ineffective,  because  the  covenantor  did  not  undei> 
stand  the  legal  effect  of  them,  there  being  neither  mutual 
mistake  nor  mistake  upon  one  side  and  fraud  upon  the  other. 
According  to  the  findings  there  was  no  circumstance  war- 
ranting the  court  in  setting  the  deeds  aside  or  annulling  any 
feature  thereof  upon  any  of  the  grounds  alleged. 

It  is  conceded  that  if  the  grantor  was  bound  by  her  cove- 
nants, there  was  no  justification  for  the  decree  treating  the 
mortgage  lien,  though  extinguished  as  to  the  mortgagor,  as, 
nevertheless,  existing  as  against  her  grantees;  but,  waiving 
that,  we  are  unable  to  discover  any  basis  for  applying  the 
equitable  doctrine  of  subrogation,  as  was  done.  That  no 
such  basis  exists  must  be  clear  from  the  governing  princi- 
ples of  the  subject  as  this  court  has  often  stated  them: 
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"Subrogation  existed  entirely  independent  of  contract  re- 
lations. It  is  wholly  a  creature  of  equity, — a  means  by 
which  the  substantial  ends  of  justice  may  be  accomplished. 
If  a  person  pays  off  a  lien  claim  on  property  for  which  he  is 
not,  but  another  is,  liable  so  that  such  other  would  derive  the 
benefit  thereof,  if  his  interest  in  the  property  were  entirely 
relieved  from  such  lien,  and  such  person  acts  in  the  matter, 
not  as  a  mere  volunteer,  but  to  protect  his  own  interest  in 
such  property,  such  interest  being  legal  or  equitable,  and 
either  pres^it  or  contingent,  equity  immediately  operates  in 
favor  of  such  person  by  preserving  such  lien  claim  to  him 
with  the  same  right  to  enforce  it  as  the  original  owner  pos- 
sessed, to  the  extent  that  such  person  would  otherwise  suffer 
loss  to  such  other's  gain."  Charmley  v,  Charmley,  125  Wis. 
297,  103  K  W.  1106. 

"Subrogation  ...  is  a  creation  of  the  law  whereby  the 
substantial  ends  of  justice  may  be  accomplished  regardless 
of  contract  relations.  If  a  person  for  the  protection  of  his 
title  to  property  is  compelled  to  pay  off  a  lien  thereon  for  a 
debt  which  he  is  not  liable  for,  so*  that  another  having  an  in- 
terest in  the  property  and  who  stands  prior  in  obligation  to 
pay  the  debt,  either  because  of  being  the  debtor  or  being 
more  immediate  to  the  creator  of  the  lien,  will  be  relieved  of 
the  burden,  equity  immediately  operates  in  favor  of  the 
payor,  preserving  the  lien  for  his  protection  to  the  extent 
that  he  would  otherwise  suffer  loss  to  such  other's  gain.'' 
Poluckie  V.  Wegenke,  137  Wis.  433,  437,  119  N.  W.  188. 

Mrs.  Smith  did  not  pay  a  debt  which  another  was  obli- 
gated to  pay.  She  merely  paid  her  own  debt.  Her  grantees 
neither  agreed  to  pay  it  nor  were  they  liable  therefor  nor 
were  they  requested  to  pay  it.  The  circumstances  of  the 
case  do  not  satisfy  the  logic  of  the  doctrine  of  subrogation  in 
any  essential  particular. 

It  follows  that  the  judgment  in  plaintiff's  favor,  except 
as  to  the  vendor's  lien  for  the  amount  due  on  the  notes,  is 
wrong  and  that  there  was  no  legitimate  basis  for  granting 
costs  against  defendants. 

By  the  Court. — On  plaintiff's  appeal  the  judgment  is  af- 
.firmed  so  far  as  it  sustains  the  deeds  and  fixes  the  amount 
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due  on  the  notes  and  provides  for  enforcement  thereof  by 
vendor's  lien. 

On  defendants'  appeal  the  judgment  is  reversed  as  to  the 
matter  of  subrogation,  the  modification  of  the  deeds,  and  as 
to  awarding  costs  to  plaintiff. 

The  cause  is  remanded  for  judgment  in  accordance  with 
the  foregoing  and  for  costs  in  defendants'  favor.  No  costs 
are  allowed  plaintiff  in  this  court  on  either  appeal;  but  full 
costs  are  allowed  defendants  on  their  appeal,  and  no  costs  on 
plaintiff's  appeal. 


Roundy,  Peckham  &  Dbxter  CoMPAinr,  Respondent,  vs. 
Baldwin,  Appellant 

September  16— October  5, 1915. 

Contracts:  ConHdpration:  Statute  of  fraud$. 

A  written  promise,  by  one  taking  over  the  goods  and  businees  of 
a  retailer  who  was  Indebted  to  a  wholesaler,  to  continue  the 
business  until  all  obligations  of  said  retailer  were  satisfied,  was, 
where  relied  upon  by  the  wholesaler,  based  upon  sufficient  con- 
sideration and  was  a  binding  obligation  to  pay  the  debt  to  the 
wholesaler. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Oeorge  Crawford,  and  for  the  respondent  on  that  of  Francis 
X.  Morrow  and  Classon  &  O'Kellther. 

Kbewin,  J.  Judgment  for  plaintiff  was  rendered  in  jus- 
tice's court  and  aflBrmed*  on  appeal  to  the  circuit  court 
From  the  stipulated  facts  it  appears : 

"That  for  some  time  prior  to  July  22,  1913,  one  L.  H. 
Baldwin,  Jr.,  son  of  the  defendant,  was  owner  of  and  oper- 
ated a  grocery  store  at  Gillett,  Oconto  county,  Wisconsin. 
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"That  said  L.  H.  Baldwin,  Jr.,  was  at  said  time  indebted 
to  plaintiff,  a  wholesale  grocery  company  of  Milwaukee,  in 
the  sum  of  one  hundred  nine  and  30/100  ($109.30)  dollars. 

"That  some  time  prior  to  July  22d  and  while  so  indebted 
to  the  plaintiff  the  said  L.  H.  Baldwin,  Jr.,  turned  over  to 
this  defendant  his  said  business  and  store  without  giving  any 
notice  to  his  creditors  as  required  by  law  in  case  of  a  sale  of 
an  entire  stock  of  goods  and  without  in  any  way  complying 
with  the  Wisconsin  law  in  regard  to  sales  of  stock  of  goods. 

"That  under  date  of  July  22,  1913,  and  after  defendant 
had  so  taken  over  the  business  of  L.  H.  Baldwin,  Jr.,  he 
wrote  the  following  letter  to  the  plaintiff : 

"  'July  22,  1913. 
'"Roundy,  Peckham  &  Dexter  Company,  Milwaukee,  Wis* 

"  'Gentlemen:  L.  H.  Baldwin,  Jr.  (my  son),  has  gone  out 
of  business.  I  however  will  continue  the  business  until  all 
obligations  are  satisfied  (his),  and  since  there  are  many,  and 
I  discount  all  my  bills,  it  may  c(mie  rather  slo^  for  a  time. 

"  'Give  me  cash  figures  of  all  I  purchase  of  you,  or  shall 
I  deduct  the  discount?  Place  the  inclosed  check  to  the 
credit  of  L.  H.  Baldwin,  Jr.  L.  H.  Baldwin.' 

"That  plaintiff  after  receiving  said  letter  never  took  any 
steps  to  collect  its  account  from  the  stock  of  goods  of  L.  H. 
Baldwin,  Jr. 

"That  there  was  no  dispute  as  to  the  amount  of  the  in- 
debtedness of  L.  H.  Baldwin,  Jr.,  and  that  judgment  was 
taken  against  the  defendant  for  the  amount  conceded  to  be 
due." 

Upon  the  admitted  facts  we  are  of  opinion  that  the  plaint- 
iff was  entitled  to  judgment.  The  appellant  contends  that 
there  was  no  promise  on  his  part  to  pay  and  no  consideration 
suflScient  to  support  a  promise. 

The  court  below  held,  and  we  think  correctly,  that  there 
was  a  valid  promise  and  a  binding  obligation  upon  the  de- 
fendant under  the  established  facts  to  pay  the  claim  in  ques- 
tion. Lessel  v.  Zillmer,  105  Wis.  334,  81  N.  W.  403; 
Tweeddale  v.  Tweeddale,  116  Wis.  517,  93  K  W.  440. 

The  defendant  took  over  the  goods  and  business,  agreed  to 
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pay  the  debts  of  his  son,  L.  H.  Baldwin,  Jr.,  and  plaintiff 
relied  upon  such  promise.  The  promise  was  valid  and  based 
upon  a  suflScient  consideration. 

By  the  Court. — The  judgment  is  affirmed. 


De  Laval  Separatoe  Company,  Appellant,  vs.  Hofbeegek, 

Respondent 

September  16— October  5, 1915. 

Justices*  courts:  Jurisdiction:  Oamishment:  Publication  of  summons: 
Adjournments:  Presumptions:  Continuance:  Payment  of  fees  to 
garnishee:  Costs:  Proof  of  service:  Amendment  of  return:  Cer- 
tiorari: Quashing  wHt. 

1.  The  rule  that  Justices  of  the  peace  must  keep  strictly  within  the 

limits  of  the  Jurisdiction  conferred  upon  them  does  not  mean 
that  the  higher  courts  are  to  be  hostile  to  their  Judgments,  but 
merely  that  the  Justices  are  to  exercise  only  the  Jurisdiction  con- 
ferred upon  them  by  statute  fairly  construed. 

2.  Where  the  return  of  the  officer  on  the  principal  summons  in  Jus- 

tice's court  was  that  the  defendant  "not  being  found  and  having 
no  residence  or  no  known  agent  or  attorney  within  the  said 
county,  I  am  unable  to  serve  upon  the  within  named  defendant," 
and  a  garnishee  answered  admitting  indebtedness  to  the  de- 
fendant, such  return  and  answer  were  sufficient  to  authorize 
service  of  the  garnishee  summons  upon  the  principal  defendant 
by  publication,  under  sec.  3718,  Stats. 

3.  Within  the  meaning  of  sec.  3718,  Stats.,  a  member  of  the  defend- 

ant's family  residing  within  the  Jurisdiction  of  the  Justice  must 
be  residing  at  defendant's  residence. 

4.  A  second  adjournment  of  a  cause  in  Justice's  court  will  be  pre- 

sumed to  have  been  for  cause,  although  the  docket  does  not  so 
state. 

5.  Holding  open  a  garnishee  action  to  await  the  termination  of  the 

principal  action  is  equivalent  to  a  continuance  for  that  purpose. 

6.  Where  a  garnishee  voluntarily  appears  and  answers,  failure  to 

pay  fees  to  him  is  not  a  Jurisdictional  defect. 

7.  Adding  the  costs  of  a  garnishee  action  to  the  Judgment  in  the 

principal  action  is  error,  but  does  not  go  to  the  Jurisdiction. 
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8.  The  Judgment  of  a  justice's  court  in  the  principal  action  is  not  so 

affected  as  to  be  open  to  attack  on  writ  of  certiorari  by  the  fact 
that  the  garnishee  failed  to  pay  into  court  the  sum  which  he 
was  ordered  to  pay  in. 

9.  It  is  the  fact  of  service  of  the  summons  upon  defendant,  and  not 

merely  the  proof  of  that  fact,  which  gives  a  Justice  Jurisdiction, 
except  in  those  cases  where  by  statute  Jurisdiction  is  made  to 
rest  on  the  proof;  and  even  after  the  issuance  and  service  of  a 
writ  of  certiorari  an  amended  return  showing  proper  service  of 
the  summons  should  be  taken  to  cxire  any  omissions  in  the  orig- 
inal return. 
10.  Where  in  the  petition  for  a  writ  of  certiorari  to  review  a  Justice's 
Judgment  for  a  trifling  sum  it  was  not  denied  that  defendant 
owes  that  sum,  and  the  objections  to  the  Judgment  are  technical 
and  do  not  relate  to  Jurisdiction  of  the  subject  matter,  the  cir- 
cuit court  should  quash  the  writ  sua  sponte. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.     Reversed. 

Upon  the  petition  of  the  defendant  a  writ  of  certiorari  is- 
sued from  the  circuit  court  to  review  the  judgment  of  a  jus- 
tice's court  Other  facts  are  stated  in  the  opinion.  This 
appeal  is  from  a  judgment  of  the  circuit  court  reversing  the 
judgment  of  the  justice. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E,  C.  Smith,  and  for  the  respondent  on  that  of  George  Craw- 
ford. 

TiMMN,  J,  Ab<fut  four  years  ago  the  appellant  began 
suit  in  justice's  court  against  the  respondjsnt  to  recover  a 
balance  of  $4.35.  This  trifling  controversy  has  been  in  liti- 
gation ever  since  in  justice's  court,  circuit  court,  and  now  in 
the  supreme  court.  It  is  not  denied  that  the  respondent 
owes  this  sum  to  the  appellant,  but  the  litigation  has  been 
over  the  question  whether  the  appellant  proceeded  properly, 
or  rather  whether  the  appellant's  lawyer  and  the  justice  of 
the  peace  proceeded  properly,  in  appellant's  attempt  to  col- 
lect this  small  sum. 

The  science  of  jurisprudence  must  be  far  from  perfection 
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when  the  real  object  and  purpose  of  an  action  can  be  lost 
sight  of  and  a  judicial  controversy  relating  to  questions  of 
procedure  and  having  no  concern  with  the  merits  of  the  ac- 
tion in  this  way  substituted  for  the  real  controversy  between 
the  parties.  Courts  of  justices  of  the  peace  are  recognized 
in  the  constitution  and  statutes  of  this  state  and  they  are 
supposed  to  furnish  cheap  and  convenient  tribunals  for  the 
determination  of  petty  differences  which  may  arise  between 
parties.  It  requires  no  argument  to  establish  that  the  way 
to  such  courts  should  be  smooth  and  easy.  It  was  long  ago 
declared  to  be  the  law  that  such  inferior  tribunals  must  keep 
strictly  within  the  limits  of  the  jurisdiction  conferred  upon 
them ;  but  this  does  not  mean  that  the  superior  courts  are  to 
be  hostile  to  their  judgments  or  solicitous  to  trip  them  up  for 
«very  petty  error.  It  means  that  the  justices  are  to  exercise 
only  the  jurisdiction  conferred  upon  them  by  statute  fairly 
interpreted.  This  court  has  been  for  some  time  engaged  in 
an  attempt  to  mitigate  the  rigor  of  some  of  the  ancient  rules 
on  this  subject.  Cowles  v.  NeillsvUle,  137  Wis.  384,  119 
K  W.  91 ;  State  ex  rel  Cooper  v.  Brazee,  139  Wis.  538,  541, 
121  K  W.  247;  Kremer  v.  Avians,  141  Wis.  662,  124  N. 
W.  1064;  Kuehn  v.  Nero,  145  Wis.  256,  130  K  W.  56; 
State  ex  rel.  Kassner  v.  Morasen,  153  Wis.  203,  140  N.  W. 
1117. 

On  October  24,  1911,  a  summons  in  favor  of  the  plaintiff 
and  appellant  and  against  the  respondent,  returnable  No- 
vember 1,  1911,' was  issued  by  a  justice  of  the  peace.  At 
the  same  time  and  in  the  same  action  a  summons  in  garnish- 
ment, returnable  at  the  same  time  and  place,  was  properly 
issued,  wherein  one  Perry  was  summoned  as  garnishee  de- 
fendant The  officer  to  whom  the  original  summons  was  de- 
livered for  service  made  the  following  return:  "[Venue.]  I 
hereby  certify  that  Frank  J.  Hofberger  not  being  found  and 
having  no  residence  or  no  known  agent  or  attorney  within 
the  said  county,  I  am  unable  to  serve  upon  the  within  named 
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defendant"  Perry  appeared  in  response  to  the  summons 
in  garnishment  and  filed  his  written  answer,  duly  verified, 
admitting  an  indebtedness  to  the  defendant  in  the  sum  of 
$15  or  $20.  The  defendant  Hofberger  did  not  appear 
either  in  the  garnishment  action  or  in  the  principal  action. 
Each  action  was  then  adjourned  imtil  December  1,  1911,  and 
an  order  for  publication  made  against  the  principal  defend- 
ant December  1,  1911,  the  principal  case  waq  called  and 
held  open  until  December  2d. 

On  the  date  last  mentioned,  after  receiving  and  filing  aflB- 
davit  of  publication,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $12.66  damages  and  costs  and  the  garnishee  de- 
fendant was  ordered  to  pay  that  sum  into  court. 

We  decide  all  points  in  the  case,  including  those  not  spe- 
cifically mentioned  in  the  foregoing  statement,  as  follows : 

(1)  The  return  of  the  officer  on  the  principal  summons 
was,  with  the  answer  of  the  garnishee,  sufficient  to  authorize 
service  by  publication  under  sees.  3718,  3Y12,  3713,  Stats. 
Sec  3718  relates  to  the  service  of  the  garnishee  summons 
upon  the  principal  defendant.  The  section  relating  to  serv- 
ice of  summons  in  justice's  court  is  sec.  3600,  and  there  sub- 
stituted service  is  made,  when  the  defendant  be  not  found, 
by  leaving  a  copy  thereof  at  his  usual  place  of  abode  in  the 
presence  of  some  one  of  his  family  of  suitable  age  and  discre- 
tion, who  shall  be  informed  of  its  contents.  The  garnishee 
summons  may  be  published  if  the  defendant  cannot  be  found 
or  is  not  a  resident  of  the  state,  "unless  he  shall  have  a  known 
agent  or  attorney  residing  within  the  jurisdiction  of  the  jus- 
tice, or  some  member  of  his  family,  of  suitable  age  and  dis- 
cretion, shall  reside  within  the  same.''  [Sec.  3718.]  This 
must  be  construed  with  the  other  statute,  and  a  member  of 
the  defendant's  family  residing  within  the  jurisdiction  of  the 
justice  must  be  residing  at  defendant's  residence  or  place  of 
abode,  otherwise  such  person  could  not  be  a  member  of  de- 
fendant's family.     Hall  v.  Hall,  25  Wis.  600.     The  word 
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"residence"  is  synonymous  with  "abode,"  and  the  case  of 
Shearer  v.  Davis  &  Starr  L.  Co.  78  Wis.  278,  47  N.  W.  360, 
in  no  way  conflicts  with  this. 

(2)  The  second  adjournment  so  called,  from  December  Ist 
to  December  2d,  must  be  presumed  to  have  been  for  cause 
under  State  ex  rel.  Dearborn  v.  Merrick,  101  Wis.  162,  77 
N.  W.  719  J  and  Field  v.  Hechman,  118  Wis.  461,  95  N.  W. 
377. 

(3)  Holding  open  the  garnishee  case  to  await  the  termi- 
nation of  the  principal  action  is  equivalent  to  continuing  the 
case  for  that  purpose. 

(4)  Failure  to  pay  fees  to  the  garnishee,  the  latter  having 
voluntarily  appeared  and  answered,  is  not  a  jurisdictional 
error. 

(5)  Adding  the  costs  of  the  garnishee  action  to  the  judg- 
ment in  the  principal  action  was  error,  but  not  going  to  the 
jurisdiction. 

(6)  This  writ  of  certiorari  runs  to  the  judgment  in  th« 
principal  action,  and  that  judgment  is  not  affected  by  the 
fact  that  the  garnishee  failed  and  neglected  to  pay  into  jus- 
tice's court  the  sum  found  in  his  hands  to  be  due  and  ordere^l 
paid  in. 

(7)  After  the  issue  and  service  of  the  writ -it  clearly  ap- 
peared by  amended  return  that  proper  service  was  made  on 
respondent  This  should  have  been  taken  to  cure  any  omis- 
sions in  the  original  return,  if  such  cure  was  necessary,  for ' 
it  is  the  fact,  not  merely  the  proof  of  the  fact,  which  gives 
the  justice  jurisdiction,  except  in  those  cases  where  by  stat- 
ute jurisdiction  is  made  to  rest  on  the  proof. 

(8)  It  is  not  denied  in  the  petition  for  this  writ  that  the 
defendant  owes  the  small  sum  for  which  the  action  was 
brought,  and,  that  being  so,  the  court  in  a  case  like  this 
where  the  amount  is  trifling  and  the  objections  technical  and 
do  not  relate  to  jurisdiction  of  the  subject  matter,  should 
have  quashed  the  writ  smi  sponte  under  the  rule  in  Knapp  v. 
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HeJler,  82  Wis.  467,  and  TourvUle  v.  S.  D.  Seavey  Co.  124 
Wis.  56,  102  N.  W.  352. 

By   the  Court. — Judgment  reversed,  with  directions  to 
quash  the  writ  of  certiorari, 


People's  Land  &  Manufactttring  Company,  Appellant,  vs, 
Beyeb,  Respondent 

Beptemher  le — Octo}>er  5, 1915. 

ReaJ  property:  Lawful  use:  Motive:  Landlord  and  tenant:  Agreement 
as  to  lighting:  Inducing  tenant  to  discontinue  existing  service: 
Injunction, 

1.  As  a  general  rule,  whatever  a  man  may  lawfully  do  on  his  own 
property  under  any  circumstances,  he  may  do  regardless  of  the 
motive  for  his  conduct. 

"2.  The  owner  of  a  building  has  a  legal  right  to  lease  it  on  such  terms 
as  he  and  the  tenantis  may  agree  to  with  reference  to  the  light- 
ing thereof. 

3.  Thus,  where  tenants  might  themselves  discontinue  the  lighting 

service  which  was  being  furnished  to  them  by  one  company,  and 
the  lessor  might  terminate  their  leases  on  short  notice,  he  had 
the  right  to  require  as  a  condition  of  continuing  the  tenancies 
that  the  current  for  lighting  be  obtained  from  another  company. 

4.  Although  in  such  case  the  company  which  had  been  furnishing 

the  service  was  entitled  to  a  preliminary  injunction  restraining 
the  cutting  or  disconnecting  of  its  wires  without  notice,  yet 
when  it  appeared  that  in  so  doing  the  new  company  was  acting 
contrary  to  the  instructions  of  the  lessor  and  that  there  was  no 
intention  to  proceed  arbitrarily  or  without  notice  in  the  future, 
there  was  no  suf&cient  ground  for  continuing  the  injunction  in 
force  against  the  lessor. 

Appeal  from. a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

The  plaintiff  is  a  public  utility  corporation  engaged  in  the 
business  of  furnishing  electric  current  for  lighting  purposes 
in  the  city  of  Oconto.     The  Oconto  Electric  Company  is  a 
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rival  corporation  engaged  in  the  same  line  of  business.  The 
defendant  at  one  time  was  a  stockholder  in  the  plaintiff  cor- 
poration, but  sold  his  stock  in  such  company  before  the  com- 
mencement of  this  action.  The  defendant,  either  individ- 
ually or  by  virtue  of  his  interest  in  a  real-estate  corporation, 
owned  or  controlled  eleven  buildings  in  the  city  of  Oconto  at 
the  time  of  the  commencement  of  this  action,  which  were  oc- 
cupied by  fourteen  different  tenants.  Most  of  these  tenants 
were  patrons  of  the  plaintiff  corporation,  in  that  they  pur- 
chased  their  current  for  lighting  purposes  from  such  corpora- 
tion. The  defendant  persuaded  and  induced  the  tenants  to 
discontinue  the  purchase  of  current  from  the  plaintiff  and  to 
buy  from  the  rival  company.  The  last  named  company  was 
about  to  cut  the  wires  of  the  plaintiff  and  connect  its  own 
wires  with  the  buildings  in  question  when  this  action  was^ 
commenced  for  the  purpose  of  restraining  the  defendant 
from  inducing  the  customers  of  the  plaintiff  to  withdraw 
their  business  from  plaintiff,  and  also  to  restrain  the  defend- 
ant from  interfering  with  the  business  property  or  electric 
wiring  connections  of  the  plaintiff.  A  temporary  restrain- 
ing order  was  issued.  The  defendant  answered,  denying 
most  of  the  allegations  of  the  complaint.  The  parties  sub- 
mitted their  proofs  and  the  court  made  its  findings  of  fact 
and  conclusions  of  law,  wherein  it  was  found  that  the  tenants 
had  the  right  to  discontinue  the  plaintiff's  service  on  reason- 
able notice  and  to  purchase  current  elsewhere;  that  before 
the  conmiencement  of  the  action  the  defendant,  entertaining 
hostile  feelings  toward  Mr.  Pamperin,  the  president  of  the 
plaintiff  corporation,  and  because  of  his  desire  to  have  noth- 
ing further  to  do  with  him,  interviewed  his  tenants  and  ar* 
ranged  that  the  buildings  occupied  by  them  should  be  lighted 
with  electricity  furnished  by  the  rival  company  and  that  the 
lighting  bills  be  rendered  to  the  defendant  and  charged  to  the 
tenants  to  be  paid  with  their  rent ;  that  each  of  the  tenants, 
though  satisfied  with  plaintiff's  service,  was  willing  to  make 
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sxich  change,  and  that  in  making  such  arrangement  with  the 
tenants  the  defendant  used  neither  threats,  coercion,  misrep- 
resentation, violence,  fraud,  persuasion,  undue  influence.  Or 
-other  harassing  method;  that  such  arrangement  was  not  car- 
ried out  because  of  the  order  referred  to;  that  pursuant  to 
such  arrangement  the  defendant  notified  the  rival  company 
to  install  its  service  in  said  buildings  and  directed  such  com- 
pany to  notify  the  plaintiff  to  disconnect  its  wires  therefrom, 
but  such  notice  was  not  given  plaintiff;  that  the  rival  com- 
pany started  to  disconnect  plaintiff's  wires  from  one  of  said 
l)uildings,  whereupon  the  preliminary  order  was  issued  and 
was  thereafter  continued  in  force;  that  inmiediately  after 
the  issuance  of  said  order  the  work  of  disconnecting  said 
wires  was  stopped  and  all  of  said  buildings  remained  con- 
nected with  the  plaintiff's  system  and  the  injunctional  order 
has  in  all  respects  been  obeyed,  and  that  no  ground  exists 
for  the  continuance  of  said  injunctional  order  entitling  the 
plaintiff  to  judgment  for  any  of  the  relief  prayed  for  in  the 
-complaint,  except  costs. 

As  conclusions  of  law  the  court  found  tliat  the  plaintiff 
was  justified  in  conunencing  the  action  because  it  was  en- 
titled to  reasonable  notice  of  the  discontinuance  of  its  service 
to  the  defendant's  buildings  and  reasonable  opportunity  to 
disconnect  its  own  wires;  that  the  defendant  had  the  right, 
regardless  of  his  motive,  to  n^otiate  with  his  tenants  with 
reference  to  the  use  of  electricity  in  said  buildings,  and,  on 
reasonable  notice,  to  have  the  service  furnished  by  the  plaint- 
iff discontinued  and  to  have  the  buildings  lighted  with  elec- 
tricity furnished  by  the  rival  company,  and  to  lease  his 
buildings  on  such  terms  as  the  lessor  and  tenants  might  agree 
to  with  reference  to  the  lighting  thereof. 

From  a  judgment  entered  in  accordance  with  these  find- 
ings the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Kittell  &  Burke, 
and  oral  argimient  hj  J.  A,  Kittell. 
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For  the  respondent  there  was  a  brief  by  Greene,  Fairchild, 
North,  Parker  &  McOillan,  and  oral  argument  by  J.  R» 
NoHh. 

Babnes,  J.  Error  is  assigned  because  the  court  refused 
to  permanently  enjoin  defendant  from  interfering  with  plaint- 
iffs wires  until  after  notice  to  remove  was  given  and  a  reason- 
able time  in  which  to  remove  them  had  elapsed. 

The  circuit  judge  reached  the  conclusion  that  the  Oconto 
Company,  in  proceeding  to  cut  plaintiffs  wires  and  discon- 
tinue its  service  without  notice  to  plaintiff,  was  acting  con- 
trary to  instructions  given  by  defendant  and  that  there  was 
no  purpose  or  design  on  defendant's  part  to  proceed  arbi- 
trarily and  without  notice  in  the  future,  and  that  therefore 
no  sufficient  reason  existed  for  continuing  the  preliminary  in- 
junction in  force  so  as  to  require  notice  to  plaintiff  and  op- 
portunity to  remove  its  wire  connections  and  meters  before 
proceeding  to  cut  its  wires.  We  think  the  testimony  sus- 
tained the  conclusion  reached  by  the  circuit  judge. 

Plaintiffs  main  contention  is  that  defendant  should  have 
been  permanently  enjoined  from  inducing  or  influencing 
persons  to  discontinue  the  use  of  electricity  furnished  by 
plaintiff,  even  though  they  occupied  buildings  owned  or  con- 
trolled by  the  defendant. 

It  may  be  assumed  that  plaintiff  had  and  has  a  legal  right 
to  sell  its  current  to  those  who  desired  to  use  it  and  that  such 
a  right  is  entitled  to  legal  protection.  It  could  lawfully  be 
interfered  with,  however,  by  one  who  had  an  equal  or  su- 
perior right.  Johnson  v.  ^ina  L.  Ins.  Co,  158  Wis.  56,  147 
N.  W.  32.  The  general  rule  is  that  whatever  a  man  may 
lawfully  do  on  his  own  property  under  any  circumstances; 
he  may  do  regardless  of  the  motive  for  his  conduct  Metzger 
V.  Eochrein,  107  Wis.  267,  270,  83  N.  W.  308;  Marsh  field 
L.  &  L.  Co.  V.  John  Week  L.  Co.  108  Wis.  268,  84  K  W. 
434;  Ruber  v.  Merkel,  117  Wis.  355,  94  N.  W.  354. 
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It  is  conceded  that  the  tenants  might  themselves  discon- 
tinue the  use  of  plaintiff's  current  on  reasonable  notice,  and 
it  was  found  by  the  court  that  their  leases  ran  from  month  to 
month,  so  that  they  might  be  terminated  on  short  notice. 
The  real  question  is,  Does  the  judgment  permit  the  defend- 
ant to  do  things  which  he  has  no  legal  right  to  do  ?  Defend- 
ant could  legally  refuse  to  rent  his  buildings  if  he  saw  fit. 
He  might  rent  them  with  lights  furnished,  and  we  think  he 
would  be  clearly  within  his  rights  in  saying  to  a  tenant  that 
he  could  lease  only  on  the  condition  that  an  obnoxious  com- 
pany be  not  permitted  to  convey  its  current  into  the  build- 
ing. It  is  necessary  for  a  lighting  company  to  send  its  em- 
ployees into  a  building  occasionally  tO  examine  the  wiring,, 
replace  burned  out  fuses,  and  read  meters.  If  for  any  rea- 
son satisfactory  to  himself  the  owner  of  a  building  does  not 
desire  to  have  the  employees  who  are  under  the  direction  and 
control  of  a  personal  enemy  doing  work  of  this  character 
around  his  building,  he  has  a  right  to  say  to  his  prospective 
tenant  that  he  can  only  lease  on  condition  that  light  be  pro- 
cured from  some  other  source.  We  have  not  before  us  the 
case  where  a  tenant  had  a  long-term  lease  which  did  not 
place  any  restriction  upon  him  in  regard  to  the  purchase  of 
current  The  defendant  was  in  a  position  where  he  might 
terminate  his  tenancies  on  short  notice  and  insist  on  new 
leases.  In  fact  it  does  appear  that  new  agreements  were 
made  whereby  the  landlord  was  to  arrange  and  pay  for  the 
lighting,  adding  the  amount  thereof  to  the  tenants'  rent  bills* 
Under  the  facts  of  this  case  the  court  was  right  in  holding 
that  the  permanent  injunctive  relief  sought  should  not  be 
granted; 

Exception  is  taken  to  one  of  the  findings  of  fact  made  by 
the  trial  court.  The  judgment  is  correct  whether  the  finding 
complained  of  is  right  or  wrong. 

By  the  Court. — The  judgment  and  order  appealed  from 
are  aflBrmed. 

Vol.  161  —  23 
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Laurent,  Appellant,  vs.  Van  Somple,  Kespondent. 

September  IG — October  5, 1915. 

Blander:  Words  not  actionable:  Special  damage, 

1.  Words  alleged  to  have  been  spoken  by  the  pastor  of  a  churcli  con- 

cerning plaintiff,  who  had  charge  of  the  collection  of  the  ac- 
counts of  the  parish,  to  the  effect  that  the  books  showed  that  a 
certain  sum  had  been  collected  but  there  was  "^o  account  to 
show  what  became  of  it/'  are  held  not  to  be  actionable  per  se^ 
because  they  do  not  in  their  natural  and  ordinary  meaning 
charge  a  criminal  offense  but  merely  slovenly  or  imperfect  book- 
keeping. 

2.  Alleged  loss  of  customers  In  his  business  as  a  blacksmith  cannot 

be  held  to  be  the  natural  or  proximate  result  of  the  charge  of 
bad  bookkeeping  so  made,  so  as  to  render  the  words  actionable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

This  is  a  slander  action.     A  demurrer  ore  tenus  to  the 
complaint  was  sustained  and  the  plaintiff  appeals.     The  com- 
plaint charges  in  substance  that  the  plaintiff  is  a  blacksmith 
and  wagonmaker  in  business  as  such  at  Lena,  Oconto  county, 
Wisconsin ;  that  defendant  is  a  priest  and  the  pastor  of  the 
Catholic  church  at  Lena;  that  in  January  and  February, 
1918,  the  plaintiff  was  a  trustee  of  said  church  and  secretary 
of  the  board  of  trustees  having  charge  of  the  collection  of  the 
accounts  of  the  parish;  that  on  January  18,  1914,  the  de- 
fendant, while  speaking  to  the  congregation  about  the  ac- 
counts of  the  church  and  the  moneys  collected  and  handled 
by  the  trustees  and  the  plaintiff,  after  reading  the  accounts 
maliciously  spoke  of  the  plaintiff,  in  the  presence  of  the  en- 
tire congregation,  the  following  words :  "What  was  done  be- 
tween January  and  March,  1913,  I  am  not  responsible  for. 
There  was  sixty-odd  dollars  collected  that  I  cannot  account 
for.     I  have  nothing  to  show.     This  is  for  accounts  of  Janu- 
ary and  February,  1913.     The  books  show  that  this  was  col- 
lected, but  there  is  no  account  to  show  what  became  of  it;'* 
meaning  to  charge  and  being  understood  by  the  hearers  to 
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charge  the  plaintiff  with  larceny  and  embezzlement  of  the 
funds  of  the  church.  It  is  also  alleged  that  by  reason  of  the 
speaking  of  the  words  the  plaintiff  has  been  damaged  in  his 
business  and  lost  numerous  customers  and  greatly  injured  in 
his  reputation^  all  to  his  damage  in  the  sum  of  $3^000. 

For  the  appellant  there  was  a  brief  by  Classen  &  O'Kellir 
her,  and  oral  argument  by  /.  F.  O'Kelliher. 

J.  H.  M.  Wigman,  for  the  respondent 

WiNSLOW,  C.  J.  It  is  held  in  this  case  that  the  judg- 
ment was  right  because  (1)  the  words  alleged  do  not  in  their 
natural  and  ordinary  meaning  charge  a  criminal  offense  but 
merely  slovenly  or  imperfect  bookkeeping;  (2)  if  it  be  held 
that  they  are  defamatory  in  their  nature  and  hence  slander- 
ous because  special  damage  is  alleged  {Servatius  v.  Pichel, 
34  Wis.  292),  the  answer  is  that  loss  of  customers  by  a  black- 
smith cannot  be  held  to  be  the  natural  or  proximate  result  of 
a  charge  of  bad  bookkeeping. 

By  the  Court. — Judgment  aflBrmed. 

SiBBXOKiEB,  J.,  dissents. 


Pedebseit  and  wife,  Respondents,  vs.  Hansen  and  wife, 

Appellants. 

Beptemher  1$— October  5, 1915, 

Reformation  of  instruments:  Mistake:  Evidence:  Sufficiency. 

Reformation  of  a  contract  for  the  conveyance  of  land  to  defendants 
was  properly  adjudged  in  this  case,  the  evidence  being  clear,  con- 
Tincing,  and  satisfactory  that  by  mistake  the  contract  did  not 
express  the  agreement  of  the  parties  in  that  it  failed  to  state  that 
defendants  assumed  a  mortgage  upon  the  land. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 
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This  action  was  brought  to  reform  a  written  instrument. 
The  court  below  found  and  concluded : 

"(1)  That  the  plaintiffs,  Jens  N.  Pedersen  and  Kirstine 
Pedersen,  are  husband  and  wife,  as  are  also  the  defendants, 
Hans  M.  Hansen  and  Alma  Hansen. 

"(2)  That  sometime  in  the  month  of  March,  1912,  and 
prior  to  the  8th  day  of  April,  1912,  the  plaintiffs  and  defend- 
ants entered  into  a  contract  in  writing  for  the  exchange  of 
plaintiffs'  farm  of  120  acres,  more  or  less,  in  Monroe  county, 
Wisconsin,  being  the  premises  described  in  paragraph  2  of 
the  complaint,  for  defendants'  house  and  lot  in  the  city  of 
Kacine,  Wisconsin,  each  to  be  taken  at  an  equal  valuation 
and  title  to  be  conveyed  by  each  grantor  free  and  clear  of  in- 
cumbrances, but  the  plaintiff  Jen^  N.  Pedersen  was  to  pay 
$100  commission  to  the  real-estate  agents  who  brought  the 
parties  together. 

"(3)  That  at  the  time  of  making  said  contract  the  plaint- 
iffs' farm  was  subject  to  a  mortgage  of  $1,700  and  the  de- 
fendants' property  was  subject  to  a  mortgage  of  $3,400 ;  and 
that  the  parties  expected  to  carry  out  their  contract  by  con- 
veying the  two  properties  and  at  the  same  time  'switching' 
or  transferring  the  mortgages  each  from  the  property  covered 
by  it  to  the  property  taken  in  exchange,  but  the  defendant 
Hansen  was  unable  to  induce  the  holder  of  the  $3,400  mort- 
gage to  accept  the  farm  as  security  and  was  unable  otherwise 
to  clear  his  title. 

"(4)  That  thereupon  it  was  agreed  by  the  parties  to  leave 
the  two  mortgages  undisturbed  and  that  each  should  take  the 
property  of  the  other  subject  to  the  payment  of  the  mortgage 
then  existing  thereon,  and  the  defendants  should  pay  to  the 
plaintiffs  the  difference,  or  $1,700,  in  cash. 

"(5)  That  for  the  purpose  of  carrying  into  effect  the 
agreement  as  so  modified,  and  intending  so  to  do,  the  defend- 
ants conveyed  to  the  plaintiffs,  by  quitclaim  deed,  the  house 
and  lot  referred  to,  and  plaintiffs  accepted  the  same,  subject 
to  the  said  mortgage  of  $3,400,  and  the  parties  mutually 
signed  a  contract,  bearing  date  April  8,  1912,  for  the  con- 
veyance of  the  farm  to  defendants  upon  payment  of  the  sum 
of  $1,700,  a  copy  of  which  contract  is  set  forth  in  said  para- 
graph 2  of  the  complaint 
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"(6)  That  Baid  last  mentioned  contract,  by  mutual  mis- 
take of  the  parties  and  by  an  error  of  the  scrivener,  failed  to 
express  the  true  agreement  of  the  parties  in  that  it  failed  to 
state  that  the  purchasers  were  to  assume  and  pay  the  $1,700 
mortgage  on  said  farm,  and  in  that  the  vendors  agreed  there-, 
in  that  upon  payment  to  them  of  $1,700  they  would  convey 
said  farm  to  defendants  free  and  clear  of  incumbrances. 

"(7)   That  in  the  fall  of  1912  the  defendants  discovered 
the  error  in  said  contract  and  sought  to  take  advantage  there- 
of and  make  plaintiffs  pay  said  $1,700  mortgage,  and  re-- 
fused  on  demand  to  permit  said  contract  to  be  corrected  so 
as  to  conform  to  the  real  intent  and  agreement  of  the  parties." 

As  conclusions:  "(1)  That  there  was  a  mutual  mistake  on 
the  part  of  all  the  parties  thereto,  in  said  contract  of  April  8, 
1912,  as  set  forth  in  the  complaint  (2)  That  the  plaintiffs 
are  entitled  to  a  judgment  herein  reforming  and  correcting 
said  contract  by  inserting  therein,  after  the  description  of 
the  premises  contracted  to  be  sold,  a  clause  as  follows :  'Said 
premises  are  subject  to  a  mortgage  held  by  one  T.  C.  Long- 
well  upon  which  there  remains  unpaid  the  principal  sum  of 
$1,700,  which  mortgage  with  the  accrued  interest  the  parties 
of  the  second  part  are  to  assume  as  part  of  the  purchase 
price;'  and  further  by  inserting  in  said  contract,  after  the 
words  'free  and  clear  of  all  legal  liens  and  incumbrances  ex- 
cept the  taxes  herein  agreed  to  be  paid  by  the  parties  of  the 
second  part,'  the  following:  'and  excepting  also  the  $1,700 
mortgage  now  on  said  premises,  which  is  assumed  as  afore- 
said by  the  parties  of  tibe  second  part;'  also  for  the  costs  of 
the  action  to  be  taxed. 

"Let  judgment  be  entered  accordingly.'* 

William  W.  Storms,  for  the  appellants. 
For  the  respondents  there  was  a  brief  by  Simmons  & 
Walker,  and  oral  argument  by  John  B.  Simmons. 

Kerwin,  J.  The  vital  question  in  this  case  is  whether 
the  findings  are  supported  by  the  evidence.  Counsel  for  ap- 
pellants invokes  the  well  settled  rule  that  in  order  to  warrant 
a  court  of  equity  in  reforming  a  contract  the  evidence  must 
be  clear,  convincing,  and  satisfactory. 
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The  question,  therefore,  arises  whether  we  can  say  that 
the  proof  was  not  sufficient  to  satisfy  the  rule.  The  trial 
judge,  in  a  written  decision  which  is  part  of  the  record,  held 
that  the  evidence  satisfactorily  showed  that  a  mistake  had 
been  made  in  reducing  the  agreement  to  writing  and  that  it 
was  not  agreed  that  plaintiffs  should  assume  the  $1,700 
mortgage. 

We  are  of  opinion  that  the  views  of  the  trial  judge  are 
correct  and  the  findings  well  supported  by  the  evidence. 
The  difficulty  in  the  present  case  is  that  while  the  proof  is 
clear,  convincing,  and  satisfactory  as  to  "what  the  agreement 
was,  there  was  a  mistake  made  in  reducing  it  to  writing,  so 
that  as  written  it  did  not  express  the  agreement  of  the  par- 
ties. Under  such  circumstances  a  court  of  equity  will  re- 
form. Wis.  M.  &  F.  Ins.  Co.  Bank  v.  Mann,  100  Wis,  596, 
76  K  W.  777;  Green  Bay  &  M.  C.  Co.  v.  Hewitt,  62  Wis. 
316,  21  N.  W.  216,  22  N.  W.  588;  Lardner  v.  WiUiams,  98 
Wis.  514,  74  N.  W.  346 ;  Kropp  v.  Eropp,  97  Wis.  137, 142, 
72  K  W.  381;  Grant  M.  Go.  v.  Abbot,  142  Wis.  279,  124  N. 
W.  264;  Whitmore  v.  Hay,  85  Wis.  240,  55  K  W.  708; 
Lusted  V.  C.  &  N.  W.  R.  Co.  71  Wis.  391,  36  N.  W.  857; 
Rowell  V.  Smith,  123  Wis,  510,  102  N.  W.  1.      ' 

By  the  Court. — ^Judgment  affirmed. 


Zemke,  Respondent,  vs.  Chicago  &  Nobthwestbrn  Raiit 
WAY  Company,  Appellant 

September  11— October  5, 1915, 

Railroads:  Killing  of  pedestrian  on  track:  Licensees:  Contrihutorp 

negligence. 

1.  A  licensee  walking  along  the  track  of  a  railway  is  bound  to  exer- 
cise ordinary  care  for  his  own  protection,  and  contributory  neg- 
ligence on  his  part  will  defeat  a  recovery  for  Injuries  caused  by 
negligence  of  the  railway  company. 
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2.  Assuming  in  this  case,  but  not  deciding,  that  a  man  who,  while 

walking  along  railway  tracks  In  violation  of  sec.  1811,  Stats., 
was  struck  and  killed  by  a  switch  engine  either  upon  or  just 
after  crossing  a  viaduct,  was  a  licensee  and  not  a  mere  tres- 
passer, the  evidence — showing,  among  other  things,  that  there 
were  danger  signs  at  both  ends  of  the  viaduct  and  of  a  nearby 
railway  bridge  which  deceased  had  crossed,  warning  people  to 
keep  off  the  tracks;  that  there  was  no  room  to  pass  on  the  bridge 
or  viaduct  except  in  the  path  of  passing  trains;  that  deceased 
was  going  north  after  dark  on  the  track  used  by  north-bound 
trains;  that  another  switch  engine  was  operating  on  the  south- 
bound track  with  the  usual  noises;  that  passing  trains  were  fre- 
quent and  speedy;  and  that  if  the  deceased  had  looked  to  the 
south  before  entering  upon  the  viaduct  he  must  have  seen  the 
engine  In  question  approaching — ^Is  held  to  show,  as  matter  of 
law,  that  he  was  guilty  of  contributory  negligence. 

3.  The  fact  that  many  other  persons  had  traveled  along  the  tracks 

in  the  same  way  was  not  sufficient  to  raise  an  issue  on  the  ques- 
tion of  the  contributory  negligence  of  the  deceased,  he  having 
voluntarily  and  without  overmastering  necessity  exposed  him- 
self to  great  and  apparent  hazard. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Bslden,  Circuit  Judge.     Reversed. 

Edward  M.  Smart,  for  the  appellant 

William  W.  Storms,  attorney,  and  John  B.  Simmons,  of 
counsel,  for  the  respondent 

Timlin,  J.  In  this  action  to  recover  damages  under  the 
death  statute  it  appeared  that  the  deceased,  while  traveling 
northward  upon  and  lengthwise  of  the  defendant's  tracks  in 
the  city  of  Racine,  was  killed  by  a  locomotive  switch  engine 
of  the  defendant  which  was  being  moved  northward  on  the 
west  or  left-hand  track  from  Kenosha  to  Milwaukee.  The 
defendant  operates  its  double-track  road  by  running  its  north- 
bound trains  on  the  west  or  left-hand  track  and  its  south- 
bound trains  on  the  east  or  left-hand  track.  For  about  half 
a  mile  southward  from  the  station  at  Racine  the  defendant's 
double  tracks  are  straight  and  in  this  distance  cross  the  Root 
river  on  a  bridge  250  feet  long  and  forty-five  feet  above  the 
river.     The  north  end  of  this  bridge  is  559  feet  south  of  the 
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south  end  of  the  viaduct  crossing  Sixth  street,  and  the  latter 
viaduct  is  fifty-one  feet  north  and  south  and  twenty-seven 
feet  in  width.  The  tracks  then  cross  Mound  avenue  at 
grade  just  north  of  the  Sixth-street  viaduct  and  run  from 
thence  to  Eacine  station.  There  are  danger  signs  main- 
tained  by  it  at  both  ends  of  Eoot-river  bridge  forbidding  tres- 
passing and  warning  people  to  keep  off  the  tracks,  and  at 
both  ends  of  the  Sixth-street  viaduct  and  one  near  the  south- 
erly line  of  Mound  avenue.  In  order  to  cross  Eoot-river 
bridge  or  the  Sixth-street  viaduct  one  must  go  on  the  track 
in  such  a  way  that  he  would  come  in  contact  with  a  passing 
car  should  there  be  one.  There  is  no  sidewalk,  no  room,  and 
no  provision  made  for  the  use  of  these  bridges  by  persona 
traveling  on  the  right  of  way  on  foot  Notwithstanding 
these  danger  signs  and  the  dangerous  condition  of  the  bridge 
and  viaduct  and  the  fact  that  this  road  extends  between  the 
cities  of  Milwaukee  and  Chicago  and  trains  thereon  are  very 
frequent  and  run  at  high  speed,  many  persons  have  persisted 
for  years  in  traveling  lengthwise  on  said  track  from  a  point 
south  of  the  Eoot-river  bridge  northerly  to  the  Eacine  sta- 
tion, so  that  there  are  paths  parallel  with  or  alongside  of  the 
track  worn  by  such  persons  in  those  places  where  the  traveler 
could  leave  the  track  and  walk  alongside  of  it  By  irresist- 
ible inference  the  evidence  establishes  that  the  deceased  was 
going  home  from  work  along  this  railroad  track  after  dark 
and  was  run  over  and  killed  either  at  the  north  end  of  the 
Sixth-street  viaduct  or  thirty  feet  farther  north.  At  this 
time  another  switch  engine  was  switching  cars  and  passing 
back  and  forth  upon  the  east  track.  The  locomotive  which 
ran  down  the  deceased  was  a  switch  engine,  rather  poorly 
equipped  with  headlights,  but  not  so  as  to  bring  it  within 
the  statute  which  required  a  certain  described  headlight,  be- 
cause this  engine  was  not  the  kind  of  engine  there  described. 
It  is  a  stern  rule  of  law  which  requires  the  defendant 
under  such  circumstances  to  treat  the  deceased  as  a  Ucensee 
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notwithstanding  the  warning  notices  and  the  dangerous  na- 
ture of  the  place  and  to  exercise  ordinary  care  for  his  protec- 
tion. The  defendant  under  such  circumstances  is  required 
by  many  cases  to  do  more  than  post  notices  warning  persons 
not  to  use  its  tracks  for  the  purpose  of  traveling  lengthwise 
thereon,  although  what  further  it  should  do  or  could  do  is 
not  clearly  apparent  from  the  cases.  This  case  will  be  de- 
cided upon  the  hypothesis  that  the  adult  deceased  was  a 
licensee  and  that  the  defendant  owed  him  a  duty  to  keep  a 
diligent  lookout  so  as  to  give  him  timely  warning  by  whistle 
or  bell  to  get  off  the  track,  and  further  that  there  is  evidence 
that  the  occupants  of  the  cab  on  the  switch  engine  in  question, 
namely,  fireman,  engineer,  and  pilot,  did  not  exercise  due 
eare  in  maintaining  such  lookout  or  give  such  signals.  While 
not  precisely  in  point  the  following  cases  bear  on  the  subject : 
Tunnison  v.  0.,  M.  &  St.  P.  B.  Go.  150  Wis.  496, 137  N.  W. 
781;  Uliche  v.  C.  £  N.  W.  R.  Co.  152  Wis.  236,  139  N.  W. 
189;  Schug  v.  C,  M.  &  St.  P.  B.  Co.  102  Wis.  515,  78  K 
W.  1090;  Mason  v.  C,  St.  P.,  M.  &  0.  B.  Co.  89  Wis.  151, 
157,  61  K  W.  300 ;  Anderson  v.  C,  St.  P.,  M.  &  0.  B.  Co. 
87  Wis.  195,  207,  58  K  W.  79 ;  Davis  v.  C.  &  N.  W.  B.  Co. 
5S  Wis.  646,  17  N.  W.  406;  Townley  v.  C,  M.  &  St.  P.  B. 
Co.  53  Wis.  626,  11  N.  W.  55 ;  Johnson  v.  C.  &  N.  W.  B. 
Co.  56  Wis.  274,  14  K  W.  181;  Whalen  v.  C.  &  N.  W.  B. 
Co.  75  Wis.  654,  44  N.  W.  849;  Great  NoHhem  B.  Co.  v. 
Thompson,  199  Fed.  895,  47  L.  R  A.  n.  s.  506;  Fearons 
V.  Kansas  City  E.  B.  Go.  180  Mo.  208,  79  S.  W.  394. 

Without  conclusively  deciding  that  under  the  circum- 
stances of  this  case  the  adult  deceased  was  a  licensee  instead 
of  a  trespasser,  the  hypothesis  above  stated  will  serve  for  the 
disposition  of  the  case  on  another  ground.  For,  assuming 
that  the  deceased  was  a  licensee  and  that  the  company  owed 
him  a  duty  to  exercise  ordinary  care  to  the  extent  that  such 
duty  is  due  licensees,  nevertheless  the  licensee  also  owes  him- 
self the  correlative  duty  to  exercise  ordinary  care  for  his  own 
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protection.  By  sec.  1811,  Stats.  1913  (see  Wis.  Annota- 
tions), in  force  when  the  deceased  met  his  death,  it  is  made 
unlawful  for  any  person  other  than  those  connected  with  or 
«nployed  upon  the  railroad  to  walk  along  the  track  of  any 
railroad  except  when  such  road  shall  be  laid  along  public 
streets.     See,  also,  sec  4635,  Stats. 

Assuming  that  this  alone  would  not  charge  the  plaintiff 
with  contributory  negligence  (cases  supra),  still  it  goes  a 
long  way  in  that  direction.  Add  to  this  the  danger  signs 
mentioned  above.  Add  to  this  the  Root-river  bridge  and 
the  viaduct  over  which  there  was  no  room  to  pass  except  in 
the  path  of  a  passing  train.  Next,  the  fact  that  it  was  after 
dark  and  that  the  deceased  was  traveling  northward  on  the 
west  track  and  that  trains  running  north,  consequently  com- 
ing up  behind  him,  ran  on  this  track,  and  that  another  switch 
engine  was  operating  on  the  east  track  with  the  usual  noises ; 
then,  that  the  track  in  question  was  between  the  populous 
cities  of  Chicago  and  Milwaukee,  that  passing  trains  were 
numerous,  frequent,  and  speedy.  Add  to  this  the  evidence 
on  the  part  of  the  plaintiff  that  the  switch  engine  in  question 
was  running  at  the  rate  of  twenty-five  miles  an  hour  and 
that  the  deceased  was  walking.  The  engine  was  moving 
then  about  eight  times  as  fast  as  the  deceased.  Therefore, 
when  the  deceased  reached  the  south  end  of  the  Sixth-street 
viaduct  the  engine  was  approximately  35.7  feet  behind  him 
and  moving  toward  him.  If  it  overtook  him  thirty  feet 
further  north,  then  when  he  reached  the  south  end  of  the  via- 
duct it  was  about  559  feet  behind  him  and  just  leaving  Root- 
river  bridge.  Had  he  turned  and  looked  back  in  the  direc- 
tion of  approaching  trains  he  must  have  seen  this  engine  be- 
fore entering  upon  the  viaduct.  Failing  to  look  back  under 
such  circumstances  before  entering  upon  this  viaduct,  par- 
ticularly in  the  presence  of  the  switching  engine  on  the  east 
track  with  its  noises,  was  a  negligent  act.  Looking  back  and 
proceeding  with  an  approaching  engine  357  or  559  feet  be- 
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hind  him  and  taking  his  chances  of  crossing  the  viaduct 
ahead  of  it  was  a  negligent  act  He  was  run  down  and 
killed  either  just  at  the  north  end  of  this  viaduct  or  thirty 
feet  farther  north.  If  he  was  thirty  feet  farther  north  he 
had  opportunity  to  step  out  from  between  the  tracks.  But 
critical  and  detailed  investigation  of  his  acts,  while  it  makes 
his  negligence  more  apparent,  does  not  seem  to  be  necessary. 
No  man  could  walk  along  this  track  under  the  circumstances 
stated  without  a  consciousness  that  he  was  exposing  himself 
to  danger  unless  he  were  wholly  absent-minded.  This  con- 
scious and  voluntary  exposure  to  danger  or  this  inexcusable 
absent-mindedness  in  the  presence  of  apparent  danger  is  con- 
tributory negligence.  It  is  thought  in  some  of  the  cases  that 
contributory  negligence  established  in  this  way  is  rebutted  by 
showing  that  many  other  persons  traveled  along  the  tracks  in 
the  same  way.  Tovmley  v.  C,  M.  &  8t.  P.  JS.  Co.  53  Wis. 
626,  11  N.  W.  55. 

This  is  not  ordinarily  the  way  to  rebut  a  charge  of  negli- 
gence. But,  assuming  that  this  proof  has  such  tendency,  we 
think  the  particular  situation  and  circumstances  attending 
the  injury  may  be  such  that  the  example  of  others  taking  the 
like  risk  may  be  wholly  insuflScient  to  raise  an  issue  on  the 
question  of  contributory  negligenca  Where  the  act  is  mani- 
festly dangerous  and  there  is  no  overmastering  necessity  re- 
quiring that  such  act  be  done,  the  fact  that  others  had  the 
hardihood  or  the  carelessness  which  prompted  them  to  take 
the  same  risk  cannot  be  taken  to  authorize  the  injured  party 
to  voluntarily  expose  himself  to  great  and  apparent  hazard 
and  yet  recover  for  the  injuries  sustained  by  him  in  direct 
consequence  of  such  exposure.  It  is  considered  that  the 
question  of  contributory  negligence  is  so  plain  in  this  case 
and  so  well  established  as  to  require  an  affirmative  finding  by 
the  court  upon  the  undisputed  evidence  on  this  point. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint. 
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Waonkb,  Administratrix,  Eespondent,  vs.  Eaoins  County^ 
imp.,  Afipellant 

Beptemler  17— October  5,  1915. 

Appealable  ordert:  Consolidation  of  action$. 

An  order  consolidating  actions  is  not  appealable.    Winninghoft  «. 
W'Atig,  64  Wis.  180,  overruled. 

Appeai.  from  an  order  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Dismissed. 
WiUiam  W.  Storms,  district  attorney,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Oeorge  W.  WdUer, 
attorney,  and  Simmons  &  Walker,  of  coimsel,  and  oral  argu- 
ment by  John  B.  Simmons. 

Babnbs,  J.  Two  actions  were  pending  in  the  circuit 
court  for  Racine  County  to  recover  damages  for  the  death  of 
one  Wagner,  one  against  the  T.  L.  Smith  Company  and  the 
other  against  Racine  County.  It  is  t\e  contention  of  the 
plaintiff  that  the  defendants  in  said  actions  were  joint  tort- 
feasors and  that  Wagner's  death  was  proximately  caused  by 
the  concurring  negligence  of  both  defendants.  On  plaint- 
iff's motion  the  two  actions  were  consolidated,  and  the  de- 
fendant Racine  County  appeals  from  the  order  of  consolida- 
tion. 

If  the  order  is  appealable  it  must  be  because  of  the  pro- 
visions contained  in  sub.  (1)  of  sec.  3069,  Stats.  No  otlier 
part  of  the  section  could  possibly  be  applicable.  The  order 
is  not  appealable  under  sub.  (1).  It  is  only  an  order  affect- 
ing a  substantial  right,  "when  such  order  in  effect  determines 
the  action  and  prevents  a  judgment  from  which  an  appeal 
might  be  taken,"  that  is  made  appealable  by  said  subdivision. 
If  it  should  be  conceded  that  the  order  in  question  affects  a 
substantial  right,  which  is,  to  say  the  least,  doubtful,  we  fail 
to  see  how  it  can  possibly  be  said  that  this  order  either  deter^ 
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mined  the  action  or  prevented  a  judgment  from  which  an 
appeal  might  be  taken.  The  action  against  Racine  County 
is  still  pending;  so  it  is  not  determined,  and  after  the  action 
is  tried  a  judgment  may  be  entered  from  which  an  appeal 
can  be  taken.  Two  essential  conditions  to  the  appealability 
of  an  order  under  sub.  (1)  are  lacking.  It  follows  that  if 
the  statute  means  what  it  says  the  appeal  cannot  be  enter- 
tained. 

The  appellant  does  not  attempt  to  argue  that  the  order  is 
one  which  falls  within  the  class  of  orders  made  appealable  by 
sec  8069.  It  does  that,  however,  which  is  ordinarily  more 
eflScacious  than  mere  argument,  it  points  us  to  one  of  our 
former  decisions  in  which  just  such  an  order  was. held  ap* 
pealable.  Winninghoff  v.  Wittig,  64  Wis.  180,  24  N.  W.- 
912.  It  is  also  true  that  the  court  entertained  appeals  from 
orders  of  this  kind  in  other  cases  where  the  question  of  ap- 
pealability was  not  raised  or  considered  by  the  court 

It  would  be  interesting  to  know  by  what  process  of  reason- 
ing the  court  reached  its  conclusion  in  the  Winninghoff  Case. 
It  was  clearly  of  the  opinion  that  the  order  was  appealable,, 
and  this  is  all  that  is  said  about  it  The  statute  has  been 
changed  since  this  case  was  decided,  by  eliminating  what  was 
sub.  4  of  sec.  3069,  R  S.  1878,  but  it  is  difficult  to  see  how 
the  change  accounts  for  the  conclusion  reached  in  the  case* 
under  discussion.  The  repealed  provision  made  an  order 
which  involved  the  merits  of  an  action  or  some  part  thereof 
appealable,  but  the  order  could  hardly  have  been  held  appeal^ 
able  under  such  a  proviso,  inasmuch  as  the  merits  of  the  ac-^ 
tion  would  not  appear  to  have  been  involved.  The  briefs  in 
the  Winninghoff  Case  do  not  help  us  very  much.  The  only 
reference  to  the  question  is  the  following:  "The  order  ap- 
pealed from  is  not  appealable  because  it  is  an  intermediate 
order  which  does  not  affect  any  substantial  right  of  the  ap- 
pellant" Counsel. seemed  to  think  that  if  a  final  order  af- 
fected a  "substantial  right"  it  was  appealable.     Possibly  the. 
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court  for  some  reason  entertained  the  same  view.  This  is 
only  one  of  several  requirements  of  the  statute  which  must 
exist  to  make  the  order  appealable.  We  think  the  case  of 
Winninghoff  v.  Wittig  was  not  correctly  decided  and  that  it 
countenances  a  rule  of  practice  contrary  to  our  statute  law 
and  calculated  to  promote  delays  in  the  trials  of  lawsuits  and 
to  increase  the  expenses  thereof  to  suitors.  The  case  is 
therefore  overruled. 

By  the  Court. — ^Appeal  dismissed. 


SoBLiOK,  Respondent,  vs.  Town  of  Mount  Pleasant,  Ap- 
pellant 

Beptember  17-— October  5, 1915, 

Taxation  of  incomes:  Action  to  recover  illegal  taxes:  Conditions  prece- 
dent: Appeal  to  tax  commission, 

1.  The  remedy  by  appeal  to  the  state  tax  commission,  given  by  sec. 

1087m — 19,  Stats.,  to  a  person  dissatisfied  with  any  determina- 
tion of  the  county  board  of  review  in  respect  to  the  assessment 
of  his  income,  is  not  exclusive  nor  is  such  an  appeal  a  condition 
precedent  to  the  right  to  maintain  an  action  for  the  recovery  of 
illegal  income  taxes  paid  under  protest.  Such  action  may  be 
maintained  under  sub.  (4),  sec.  10S7m — 22,  and  sec.  1164. 

2.  The  legislature  having  in  sec.  1087m — 18,  Stats.,  expressly  pro- 

vided that  the  presentation  of  objections  to  the  county  board  of 
review  shall  be  a  condition  precedent  to  the  right  to  maintain 
an  action  to  question  any  assessment  of  income,  no  other  condi- 
tions should  be  implied,  where  neither  the  situation  presented 
nor  the  language  of  the  statute  unmistakably  calls  for  implied 
conditions. 

Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

Plaintiff  for  the  year  1912  made  an  income  return  show- 
ing a  net  income  of  $53,648.01,  upon  which  sum  the  assessor 
of  incomes  assessed  his  income  tax.     The  board  of  review  no- 
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tified  >iini  that  they  proposed  to  raise  the  assessment  He 
appeared  before  the  board  through  his  son  and  made  full  dis- 
closure under  oath  as  required  by  law.  The  board  raised  the 
assessment  to  $310,699.02  and  the  plaintiff  paid  the  tax  in 
excess  of  that  upon  an  income  of  $53,648.01  under  protest^ 
claiming  that  the  board  of  review  had  no  lawful  ground  for 
raising  the  assessment.  In  this  action,  brought  under  sec 
1164,  Stats.  1913,  he  seeks  to  recover  the  illegal  excess  paid, 
amounting  to  $15,731.52.  To  a  complaint  setting  up  these 
and  other  facts  essential  to  a  recovery  the  defendant  demurred 
on  the  ground  that  the  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  it  did  not  allege 
that  plaintiff  took  an  a[^eal  from  the  assessment  of  the  board 
of  review  to  the  state  tax  commission  as  provided  by  sec 
1087m — 19.  From  an  order  overruling  the  demurrer  the 
defendant  appealed. 

For  the  appellant  there  were  briefs  by  William  W.  Storms, 
attorney,  and  the  Attorney  General  and  Walter  Drew,  dep- 
uty attorney  general,  of  counsel,  and  oral  argument  by 
Mr.  Storms  and  Mr.  Drew. 

For  the  respondent  there  was  a  brief  by  Miller,  Mack  <6 
FairchUd,  and  oral  argument  by  E.  C.  Mack. 

ViNJB,  J.  The  question  presented  by  this  appeal  is 
whether  an  action  to  recover  an  illegal  income  tax  paid  under 
protest  may  be  maintained  without  an  appeal  having  been 
taken  from  the  assessment  of  the  board  of  review  to  the  state 
tax  commission  as  provided  in  sec  10877W — 19,  Stats. 
Sub.  1  of  that  section  reads : 

"Any  person  dissatisfied  with  any  determination,  of  the 
county  board  of  review  may  appeal  within  twenty  days  to  the 
state  tax  commission,  to  whom  a  copy  of  the  record  of  the 
board  shall  be  certified,  together  with  all  evidence  or  a  copy 
thereof,  relating  to  such  assessment^' 

The  defendant  contends  that  the  remedy  given  by  this  sec- 
tion is  exclusive  and  that  a  compliance  with  its  provisions  is 
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a  condition  precedent  to  the  right  to  maintain  any  action  or 
proceeding  for  the  recovery  of  illegal  income  taxes. 

The  solution  of  the  question  raised  depends  upon  the  coil- 
atruction  to  be  given  to  several  sections  of  the  Income  Tax 
Law  in  addition  to  the  section  quoted.  Sec.  1087m — 18 
provides : 

**No  person  subject  to  assessment  by  the  county  assessor 
shall  be  allowed  in  any  action  or  proceeding  to  question  any 
assessment  of  income,  unless  objections  thereto  shall  first 
have  been  presented  to  the  county  board  of  review  in  good 
faith  and  full  disclosure  made  under  oath  of  any  and  all  in- 
come of  such  party  liable  to  assessment" 

In  sub.  (4),  sec.  1087m— 22,  it  is  provided  that  "All  laws 
not  in  conflict  with* the  provisions  of  this  act,  relating  to  the 
assessment,  collection  and  payment  of  taxes  on  personal  prop- 
erty, the  correction  of  errors  in  assessment  and  tax  rolls,  the 
compromise  or  cancellation  of  illegal  taxes  and  the  refund  of 
moneys  paid  thereon,  shall  be  applicable  to  the  income  tax 
herein  provided  for." 

The  substance  of  the  defendant's  argument  is  that  the  In- 
•come  Tax  Law  provides  for  a  complete  scheme  of  taxation, 
and  that  such  scheme  must  be  followed  and  exhausted  before 
recourse  can  be  had  to  the  courts ;  that  the  remedy  given  by 
it  is  exclusive,  and,  if  not  pursued  as  far  as  it  permits,  then 
a  resort  to  the  courts  is  in  conflict  with  its  provisions  be- 
<5ause  it  provides  a  different  remedy,  namely,  in  this  case,  an 
appeal  to  the  state  tax  commission  instead  of  an  action  in 
'Court  It  is  also  urged  that  it  was  the  legislative  scheme  to 
vest  jurisdiction  in  the  first  instance  in  the  commission  cre- 
ated to  administer  the  law,  to  the  end  that  a  cheap  and  speedy 
remedy  could  be  had  and  the  law  harmoniously  construed  by 
a  single  body — ^the  commission — instead  of  by  the  different 
circuit  courts  of  the  state.  If  such  was  the  legislative  in- 
tent, then  it  should  control  the  construction  to  be  given  the 
aections  quoted  and  the  remedy  given  by  the  Income  Tax 
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Law  should  be  held  to  be  exclusive  and  to  be  a  condition 
precedent  to  the  right  to  maintain  an  action  for  the  recovery 
of  illegal  taxes.  State  ex  rel.  Superior  v.  Duluth  St.  B.  Go. 
153  Wis.  650,  142  N.  W.  184. 

While  it  must  be  conceded  that  there  is  much  force  in  the 
argument  of  defendant,  still  we  think  the  legislative  lan- 
guage is  so  certain  and  explicit  upon  the  subject  that  no  seri- 
ous doubt   can  be  entertained  as  to  its   intent     In  sec 
1087m — 18  the  condition  precedent  to  the  right  to  maintain 
an  action  or  proceeding  to  question  any  assessment  of  in- 
come is  specifically  stated.     Such  condition  is  that  the  per- 
son questioning  the  assessment  must  have  presented  his  ob- 
jections to  the  board  of  review  in  good  faith  and  made  a  fuU 
disclosure  imder  oath  of  all  his  income.     The  legislature 
having  expressly  spoken  upon  the  subject  of  conditions  prece- 
dent to  the  right  to  maintain  an  action,  no  other  conditions 
than  those  named  should  be  implied  unless  the  language  or 
the  situation  presented  is  such  as  to  unmistakably  call  for 
implied  conditions.     Expressio  unius  est  exclusio  alterius. 
Neither  the  situation  presented  nor  the  language  of  the  stat- 
ute requires  resort  to  implied  conditions  precedent     The 
remedy  by  action  is  a  well  recognized  one  in  ^this  state  and 
is  expressly  granted  by  sec  1164,  Stats.  1913.     It  should  not 
be  taken  away  from  the  taxpayer  except  by  a  clear  legislative 
mandate.     MUwavJcee  v.  Wakefield,  134  Wis.  462,  113  N. 
W.  34,  115  N.  W.  137. 

The  appeal  to  the  state  tax  commission  provided  for  in 
sec  1087m — 19  is  permissive  merely.  The  language  of  the 
section  contains  no  intimation  that  unless  it  is  taken  there 
can  be  no  redress  in  the  courts.  In  the  very  preceding  sec- 
tion the  l^slature  has  spoken  on  the  subject  of  conditions 
precedent  to  the  right  to  maintain  an  action.  If  the  per- 
missive appeal  to  the  tax  commission  had  been  thought  to  be 
one,  it  is  strange  that  no  direction  to  that  effect  was  made 
when  the  subject  was  fresh  in  the  minds  of  the  lawmakers. 
Vol.  161  —  24 
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Of  course  the  language  granting  the  right  of  appeal  could  not 
be  mandatory.  If  it  were  it  would  compel  an  aggrieved  tax- 
payer to  take  an  appeal  whether  or  not  he  wanted  to  further 
insist  upon  the  objections.  This  the  legislature  naturally^ 
did  not  wish  to  do,  so  the  language  used  had  to  be  permissive- 
in  form  and  the  word  "ma/'  suitably  expressed  the  idea. 
The  word  "musf'  was  clearly  an  improper  word  to  use.  So- 
no  particular  force  can  be  given  to  the  mere  permissive  form 
of  the  language  used  in  providing  for  the  appeal.  But  the 
fact  that  no  suggestion  was  made  in  the  language  granting  it 
that  the  appeal  was  a  condition  precedent  to  the  right  Uy 
maintain  an  action  in  court  is  highly  significant  when  it  is 
borne  in  mind  that  the  section  giving  the  right  to  appeal  fol- 
lows the  one  providing  for  a  condition  precedent  Such 
omission  must  be  held  to  indicate  a  legislative  intent  that  an 
action  may  be  maintained  without  taking  an  appeal 
By  the  Court. — Order  aflSrmed. 


Vbnneit,  Administratrix,  Appellant,  vs.  New  Delias  Lum- 
ber Company,  Respondent 

Septemher  16— October  26,  1915. 

Workmen^M  compensation:  Statute  construed:  "Accident:"  "Personalt 
injury:"  Typhoid  fever. 

1.  An  employee  who,  as  the  result  of  drinking  polluted  water  fur- 

nished by  the  employer  at  its  factory,  became  sick  with  typhoid 
fever,  was  at  the  time  of  such  injury  "performing  service  grow- 
ing out  of  and  incidental  to  his  employment,"  within  the  meaning 
of  sec.  2394—3,  Stats. 

2.  A  personal  injury  "accidentally  sustained"  or  "proximately  caused 

by  accident,"  within  the  meaning  of  sec  2394 — 3,  Stats.,  may  be 
one  which  resulted  from  carelessness  or  negligence.  The  words 
should  be  given,  as  intended  by  the  legislature,  their  popular 
meaning. 
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3.  Typhoid  fever  contracted  by  an  employee  as  the  result  of  drinking 
polluted  water  furnished  by  the  employer  is  a  "personal  injury 
accidentally  sustained"  and  "proximately  caused  by  accident/' 
within  the  meaning  of  sec  2394 — 3,  Stats. 
Babnes,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  E.  C.  Higbee^  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  as  administratrix  of  her  husband's 
estate  and  as  his  widow  on  account  of  her  husband's  death. 

The  defendant  is  a  corporation  organized  under  the  laws 
of  the  state  of  Wisconsin.  The  deceased,  Gerhard  Vennen, 
was  employed  by  the  defendant  during  the  spring  and  early 
summer  of  the  year  1914.  The  defendant  was  engaged  in 
operating  a  manufacturing  lumber  establishment  located  on 
the  Chippewa  river  in  the  city  of  Eau  Claire,  Wisconsin. 
In  connection  with  its  establishment  the  defendant  main- 
tained an  outhouse  and  two  toilets  for  its  employees  work- 
ing there  and  a  toilet  in  its  principal  office  building.  All 
of  the  sewage  from  these  toilets  was  discharged  into  the 
river  near  defendant's  establishment.  The  pleadings  allege 
that  the  defendant  in  supplying  water  for  its  boilers  not  only 
secured  water  from  the  city  waterworks,  but  also  used  water 
from  the  river,  which  was  obtained  by  means  of  intake  pipes ; 
that  the  defendant  was  negligent  in  placing  its  intake  pipes 
in  such  location  that  they  carried  into  the  boilers  water 
that  was  contaminated  by  the  sewage,  and  that  this  water 
through  defendant's  negligence  became  mixed  with  the  water 
from  the  city  waterworks  because  of  improper  connecting 
pipes.  It  is  further  alleged  that  the  defendant  negligently 
permitted  and  caused  the  employees  to  drink  of  this  polluted 
water  and  thereby  caused  the  deceased,  Gerhard  Vennen,  to 
become  sick  with  typhoid  fever,  which  resulted  in  his  death 
on  July  25,  1914. 

The  defendant  alleges  and  claims  that  the  court  had  no 
jurisdiction  of  the  matter  because  the  defendant  at  the  time 
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here  in  question  had  more  than  four  employees  engaged  in  a 
common  employment  and  that  it  had  filed  notice  of  election 
to  accept  the  provisions  of  the  Workmen's  Compensation  Act, 
and  that  the  plaintiff's  intestate  had  never  filed  any  election 
not  to  accept  the  provisions  thereof. 

Plaintiff  demurred  to  this  defense  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense.  The  cir- 
cuit court  ordered  that  the  demurrer  be  overruled.  From 
such  order  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  signed  by  Fred  Arnold, 
attorney,  and  Daniel  H.  Orady,  of  counsel,  and  oral  argu- 
ment by  Mr.  Orady. 

For  the  respondent  there  was  a  brief  by  Sturdevant  & 
Farr,  and  oral  argument  by  L.  M.  Sturdevant. 

SiEBECKER,  J.  This  appeal  presents  an  important  ques- 
tion as  to  the  liability  and  nonliability  of  employers  under 
the  provisions  of  the  Workmen's  Compensation  Act.  The 
ruling  upon  the  demurrer  to  the  answer  assumes  that  the 
facts  stated  in  the  pleading  exist  as  alleged,  regardless  of 
evidence  in  respect  thereto.  Sub.  (3),  sec  2394 — 3,  Stats., 
provides  that  where  the  right  to  compensation  under  the  pro- 
visions of  the  Workmen's  Compensation  Act  exists  for  per- 
sonal injury  or  death,  it  shall  be  the  exclusive  remedy  against 
the  employer  for  such  injury  or  death.  Milwaukee  v.  Alt- 
hoff,  156  Wis.  68, 145  N.  W.  238 ;  Smale  v.  Wrought  WasTier 
M.  Co.  160  Wis.  331, 151  N.  W.  803. 

By  sec.  2394 — 3  it  is  enacted : 

"Liability  for  the  compensation  hereinafter  provided  for, 
in  lieu  of  any  other  liability  whatsoever,  shall  exist  against 
an  employer  for  any  personal  injury  accidentally  sustained 
by  his  employee,  and  for  his  death,  in  those  cases  where  the 
following  conditions  of  compensation  concur:  .  .  . 

"(2)  Where  .  .  .  the  employee  is  performing  service 
growing  out  of  and  incidental  to  his  employment  •  •  • 
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"(3)  Where  the  injury  is  proximately  caused  by  accideut^ 
and  is  not  intentionally  self-inflicted." 

The  facts  alleged  show  that  the  parties  to  the  action  were 
subject  to  the  Compensation  Act  The  inquiry  then  is,  Was. 
Vennen's  death  proximately  caused  by  accident  while  he  was- 
"performing  service  growing  out  of  and  incidental  to  his  em- 
ployment" ?  The  inference  from  the  alleged  facts  is  reason- 
ably clear  that  Vennen  at  the  time  of  the  alleged  injury  re- 
sulting in  his  death  was  "performing  service  growing  out  of 
and  incidental  to  his  emplojTnent."  The  contention  that  an. 
injury  resulting  from  carelessness  or  negligence  is  not  one 
that  can  be  said  to  have  been  accidentally  sustained  in  the 
sense  of  the  Compensation  Act  is  not  well  founded.  As  de- 
clared in  Northwestern  Iron  Co.  v.  Industrial  Comm.  154^ 
Wis.  97,  142  N.  W.  271,  "In  giving  construction  to  such 
statutes  words  are  to  be  taken  and  construed  in  the  sense  in. 
which  they  are  understood  in  common  language,  taking  into- 
consideration  the  text  and  subject  matter  relative  to  which 
they  are  employed."  The  words  should  be  given,  as  intended 
by  the  lawmakers,  their  popular  meaning.  Sadowski  v^ 
Thomas  F.  Co.  157  Wis.  443,  146  N.  W.  770.  "A  very 
large  proportion  of  those  events  which  are  universally  called 
accidents,  happen  through  some  carelessness  of  the  party  in- 
jured, which  contributes  to  produce  them.  .  .  .  Yet  such  in- 
juries, having  been  unexpected  and  not  caused  intentionally 
or  by  design,  are  always  called  accidents,  and  properly  so."' 
Accidents  without  negligence  are  rare  as  compared  to  acci- 
dents resulting  from  negligence.  Opinion  of  Paine,  J.,  in 
Schneider  v.  Provident  L.  Ins.  Co.  24  Wis.  28.  The  inten- 
tion of  the  legislature  to  include  accidental  injuries  resulting 
from  negligence  within  the  language  of  the  Compensation 
Act  is  so  manifest  that  there  is  no  room  to  indulge  in  con- 
struction of  the  language  employed.  In  the  popular  sense- 
the  words  as  used  in  the  Compensation  Act,  referring  to  a. 
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personal  injury  accidentally  sustained  by  an  employee  while 
performing  services  growing  out  of  and  incidental  to  his  em- 
ployment, include  all  accidental  injuries,  whether  happening 
through  negligence  or  otherwise  except  those  intentionally 
self-inflicted. 

The  inquiry  is,  Was  the  disease  from  which  it  is  alleged 
Vennen  died  proximately  caused  by  accident  ?  Do  the  facts 
and  circumstances  alleged  in  the  case  set  forth  the  conditions 
to  entitle  an  employee  to  compensation  "for  any  personal  in- 
jury accidentally  sustained"  which  was  "proximately  caused 
by  accident"  while  "performing  service  growing  out  of  and 
incidental  to  his  employment"?  We  have  already  noticed 
that  the  alleged  injury  was,  under  the  facts  stated  in  the 
pleadings,  received  by  deceased  while  in  plaintiff's  employ 
and  while  he  was  "performing  service  growing  out  of  and  in- 
cidental to  his  employment"  Whether  or  not  the  alleged  ac- 
cidental injury  caused  Vennen's  death  is  suflBciently  pleaded 
and  remains  a  question  for  determination  from  the  evidence 
at  the  inquest  of  the  case.  There  remains  the  important  in- 
quiry. Do  the  allegations  state  a  case  showing  that  Vennen's 
death  is  attributable  to  "accident"  in  the  sense  of  the  Com- 
pensation Act  ?  It  is  urged  that  the  contracting  of  typhoid 
disease,  under  the  facts  and  circumstances  stated,  does  not  show 
that  his  death  was  due  to  an  accidental  occurrence.  The  term 
"accidental,"  as  used  in  compensation  laws,  denote^  some- 
thing unusual,  unexpected,  and  undesigned.  The  nature  of 
it  implies  that  there  was  an  external  act  or  occurrence  which 
caused  the  personal  injury  or  death  of  the  employee.  It  con- 
templates an  event  not  within  one's  foresight  and  expectation, 
resulting  in  a  mishap  causing  in j  ury  to  the  employee.  Such  an 
occurrence  may  be  due  to  purely  accidental  causes  or  it  may 
be  due  to  oversight  and  negligence.  The  fact  that  deceased 
became  afflicted  with  typhoid  fever  while-in  defendant's  serv- 
ice would  not,  in  the  sense  of  the  statute,  constitute  a  charge 
that  he  sustained  an  accidental  injury,  but  the  allegations  go 
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further  and  state  that  this  typhoid  affliction  is  attributable  to 
the  undesigned  and  unexpected  occurrence  of  the  presence  of 
bacteria  in  the  drinking  water  furnished  him  by  the  defend- 
ant as  an  incident  to  his  employment  These  facts  and  cir- 
cumstances clearly  charge  that  Vennen's  sickness  was  the  re- 
sult of  an  unintended  and  unexpected  mishap  incident  to  his 
employment.  These  allegations  fulfil  the  requirements  of 
the  statute  that  the  drinking  of  the  polluted  water  by  the  de- 
ceased was  an  accidental  occurrence  while  he  was  "perform- 
ing service  growing  out  of  and  incidental  to  his  employ- 
ment.'*  It  is  alleged  that  the  consequences  of  this  alleged  ac- 
cident resulted  in  afflicting  Vennen  with  typhoid  disease, 
which  caused  his  death.  Diseases  caused  by  accident  to  em- 
ployees while  "performing  service  growing  out  of  and  inci- 
dental to  his  employment"  are  injuries  within  the  contem- 
plation of  the  Workmen's  Compensation  Act  This  was  rec- 
ognized in  the  case  of  Heileman  B,  Co.  v.  Industrial  Comm., 
ante,  p.  46,  152  N.  W.  446,  and  Voelz  v.  Industrial  Comm., 
ante,  p.  240,  152  N.  W.  830.  The  English  Compensation 
Act  made  employers  liable  to  employees  for  "personal  injury 
by  accident  arising  out  of  and  in  the  course  of  the  employ- 
ment'' Under  this  act  it  has  been  held  that  contraction  of  a 
disease  may  be  caused  by  accident.  See  the  following  cases : 
Brintons  v.  Turvey,  [1905]  A.  C.  230.  A  workman  became 
infected  through  a  bacillus  from  the  wool  which  he  was  assort- 
ing, resulting  in  giving  him  the  disease  of  anthrax  of  which 
he  died,  and  it  was  held  that  it  was  a  case  of  **injury  by  acci- 
dent" Alloa  C.  Co.  V.  Drylie,  [1913]  1  Scots  L.  T.  167, 
4  N.  &  C.  C.  A.  899.  Drylic,  a  workman  in  a  coal  pit, 
through  accident  was  exposed  to  icy  cold  water  up  to  his 
knees  and  became  chilled  whicTi  made  him  sick,  resulting  in 
pneumonia  of  which  he  died.  Upon  the  evidence  adduced 
the  court  found  that  the  pneumonia  was  caused  by  the  chill 
and  that  death  resulted  from  "injury  by  accident"  The 
cases  wherein  liability  has  been  found  distinguish  between 
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disease  resulting  from  accidental  injury  and  disease  which  re- 
sults from  an  idiopathic  condition  of  the  system  and  not  at- 
tributable to  some  accidental  agency  growing  out  of  the  em- 
ployment. The  latter  class  of  diseases  are  held  not  to  be  with- 
in the  contemplation  of  the  act. 

We  are  of  the  opinion  that  the  decision  of  the  trial  court 
holding  that  the  facts  pleaded  show  that  Vennen's  death  was 
caused  by  accident  while  performing  service  growing  out  of 
and  incidental  to  his  employment  is  correct  and  that  the  de- 
murrer was  properly  overruled. 

By  the  Court. — The  order  appealed  from  is  affirmed. 

Babnes,  J.  {dissenting).  By  sec  2894 — 3  liability  ex- 
ists under  the  Compensation  Act,  where  employer  and  em- 
ployee are  under  it,  (1)  for  "any  personal  injury  accidentally 
sustained"  by  the  employee  while  "performing  service  grow- . 
ing  out  of  and  incidental  to  his  employment,  .  .  .  where  the 
injury  is  proximately  caused  by  accident,  and  is  not  inten- 
tionally self-inflicted,'*  and  (2)  for  death  where  the  employee 
is  performing  such  service  and  where  the  injury  causing 
death  is  "proximately  caused  by  accident"  and  not  intention- 
ally self-inflicted. 

To  justify  recovery  under  this  statute,  where  death  does 
not  ensue,  there  must  be  a  personal  injury  actually  sustain^, 
which  injury  is  proximately  caused  by  accident  Where  re- 
covery is  sought  for  death,  the  statute  does  not  in  express 
terms  say  that  a  personal  injury  must  actually  be  sustained, 
but  only  that  there  must  be  an  injury  "caused  by  accident" 

I  think  it  is  very  improbable  that  the  legislature  intended 
to  give  compensation  where  death  resulted  from  an  accident 
and  deny  it  in  case  of  mere  disability,  and  that  by  fair  im- 
plication it  was  intended  to  allow  compensation  for  death 
only  where  it  resulted  from  "personal  injury."  In  other 
words,  if  recovery  can  be  had  in  case  of  death  from  typhoid 
fever,  then  indemnity  shoidd  be  allowed  for  disability  and 
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medical  attendance  in  case  of  recovery.  If  this  be  bo,  then 
two  things  must  occur  as  a  condition  precedent  to  recovery : 
there  must  be  a  personal  injury  and  it  must  be  caused  by  ac- 
cident If  the  taking  of  typhoid  germs  into  the  system  is  a 
"personal  injury^'  and  an  "accident*'  within  the  meaning  of 
the  law,  then  the  decision  is  right  If  there  can  be  a  recovery 
in  the  case  of  typhoid  fever,  then  the  same  result  would  fol- 
low for  tuberculosis,  pneumonia,  smallpox,  anthrax,  ordinary 
colds,  and  other  diseases,  where  the  sick  employee  was  able  to 
trace  the  cause  of  his  sickness  to  some  unusual  conditions  in 
the  surroundings  in  which  he  worked.  If  I  understand  the 
opinion  correctly,  most  if  not  all  diseases  may  be  accidental, 
and  recovery  may  be  had  on  account  of  the  same,  except  those 
of  an  "idiopathic"  character.  Idiopathy  is  defined  as  "a 
morbid  state  or  condition  not  preceded  and  occasioned  by  any 
other  disease;  an  individual  or  personal  state  of  feeling;  a 
mental  condition  peculiar  to  one's  self."  Idiopathic  is  de- 
fined as  "of  or  pertaining  to  a  morbid  state ;  not  secondary  or 
arising  from  any  other  disease;  as  an  idiopathic  affection." 
Cent  Diet 

The  peculiar  concern  of  this  court  is  to  get  at  the  legislative 
intent  When  the  court  ascertains  that  intent,  it  has  not  only 
performed  its  full  duty  but  has  exhausted  its  legitimate  pow- 
ers. It  has  no  right  to  curtail  or  extend  the  provisions  of  any 
statute. 

The  Compensation  Act  as  now  construed  by  the  court  will, 
I  think,  add  materially  to  the  liabilities  popularly  supposed  to 
exist  under  the  act,  if  it  does  not  double  them.  If  the  legis- 
lature so  intended,  well  and  good.  I  cannot  bring  myself  to 
believe  that  it  did  so  intend. 

It  is  a  matter  of  common  knowledge  that  cases  of  sickness 
and  disease  are  much  more  numerous  than  cases  of  what  are 
commonly  known  as  .accidents.  The  Compensation  Act  was 
passed  after  an  exhaustive  study  of  the  subject  of  industrial 
insurance  by  a  committee  of  the  legislature  which  covered  a 
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period  of  two  years.  There  were  two  classes  of  acts  in  oper- 
ation in  other  jurisdictions,  one  covering  diseases  and  acci-. 
dent,  the  other,  not  in  terms  at  least  covering  disease.  If  it 
had  been  the  purpose  of  the  legislature  to  include  the  large 
class  of  cases  that  would  result  from  sickness,  it  is  fair  to  pre- 
sume that  it  would  have  done  so  in  express  and  unmistakable 
terms,  and  not  by  the  use  of  language  that  is  at  least  popu- 
larly understood  not  to  include  them.  In  the  numerous  dia- 
cussions  on  the  proposed  law  before  the  legislature,  which  are 
fresh  in  mind,  it  does  not  appear  to  have  occurred  to  any  one 
that  diseases  were  included  or  intended  to  be  included.  In 
the  four  years  that  have  elapsed  since  the  original  act  was 
passed  thousands  of  cases  of  sickness  other  than  those  of  an 
^'idiopathic"  character  must  have  arisen  where  there  was 
ground  for  claiming  that  the  sickness  was  contracted  in  the 
course  of  employment,  and  yet  this  is  the  first  case  where  the 
claim  was  made  that  the  Compensation  Act  applies  to  sick- 
ness. Even  the  representative  of  the  deceased  is  not  making 
such  a  claim  here.  On  the  contrary  she  is  resisting  it  and  in- 
sisting that  she  is  free  to  pursue  her  common-law  remedy. 

Now  the  words  "personal  injury"  are  words  commonly  and 
ordinarily  used  to  designate  injury  caused  by  external  vio- 
lence, and  they  are  not  used  to  indicate  disease.  Neither  do 
we  speak  of  sickness  as  an  "accident"  or  an  "injury."  When 
we  hear  that  someone  has  suffered  an  accident  we  at  once  con- 
clude that  he  has  suffered  some  more  or  less  violent  external 
bodily  injury.  It  is  in  this  sense,  I  think,  that  the  words 
"personal  injur/^  and  "injury  •  .  .  caused  by  accident"  are 
used  in  the  statute.  When  our  neighbor  has  typhoid  fever, 
we  do  not  think  of  classifying  his  ailment  as  an  "accident,*' 
an  "injury,"  or  a  "personal  injury."  It  is  only  by  an  ex- 
tremely far  fetched  and  I  believe  illogical  construction  of  the 
words  referred  to  that  they  can  be  held  to  include  disease  not 
resulting  from  some  external  violence. 

It  is  well  nigh  a  demonstrable  certainty  that  the  legislature 
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never  intended  to  provide  compensation  for  sickness  not  re- 
sulting from  external  bodily  violence.  Wisconsin  was  one  of 
the  pioneers  in  this  kind  of  legislation.  It  v^as  known  that  it 
wonld  entail  large  burdens  on  our  manufacturers,  who  would 
thus  be  placed  at  a  disadvantage  in  competing  with  employ- 
ers in  other  states  where  no  such  law  was  then  in  existence. 
The  law  was  an  optional  one  and  is  so  yet  As  was  expected, 
there  was  a  great  deal  of  hesitancy  on  the  part  of  employers 
about  coming  under  it.  Had  it  been  supposed  that  it  pro- 
vided compensation  for  disease  or  sickness,  it  is  probable 
that  the  purpose  of  the  law  would  have  been  practically  nul- 
lified. The  effect  of  the  decision  in  this  case  is  of  course 
conjectural,  but  it  is  not  without  the  range  of  possibilities 
that  some  at  least  of  those  who  are  now  under  the  act  will  ex- 
ercise their  election  not  to  remain  under  it  It  is  now  a  gen- 
erally accepted  truism  that  many  diseases  attack  those  who 
are  physically  weak  and  run  down  rather  than  those  who  are 
strong  and  able  to  throw  off  unwelcome  disease  germs.  The 
weak  must  work  as  well  as  the  strong  or  else  be  taken  care  of 
by  the  public,  and  should  they  be  discriminated  against  in 
the  matter  of  securing  emplojTnent  much  harm  would  follow. 
The  question  whether  we  should  or  should  not  have  insur- 
ance against  sickness  is  one  of  legislative  policy.  The  man- 
ner of  paying  such  insurance,  if  decided  upon,  is  also  a  ques- 
tion of  legislative  policy  within  constitutional  limits.  I  do 
not  question  the  power  of  the  legislature  to  pass  an  option 
law  such  as  we  have  providing  for  indemnity  against  disease. 
What  I  do  say  is,  that  the  legislature  has  not  done  so,  and 
that  the  act  passed  has  been  stretched  by  construction  so  as 
to  add  to  it,  in  all  probability,  as  large  a  class  of  claims  and 
liabilities  as  that  actually  included  in  the  original  act 

The  great  weight  of  authority  is  contrary  to  the  decision 
in  this  case.  In  Fenton  v.  Thorley  &  Co.  [1903]  A.  C.  443, 
it  is  said  that  the  words  'T}y  accident'^  are  used  to  qualify 
the  word  "injury,"  confining  it  to  certain  classes  of  injuries 
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and  excluding  other  classes,  as,  for  instance,  injuries  by  dis- 
use or  injuries  self  inflicted  by  design.  In  Broderich  v. 
London  County  Council,  [1908]  2KB.  807,  15  Am.  & 
Eng.  Ann.  Cas.  885,  the  inhalation  of  sewer  gas  by  which  an 
employee  contracted  enteritis  was  held  not  to  be  a  personal  in- 
jury by  accident.  Paralysis  resulting  from  exposure  to  con- 
tact with  lead  was  held  not  to  be  an  injury  caused  by  acci- 
dent Steel  V.  Cammell  L.  &  Co.  [1905]  2KB.  232, 
2  Am.  &  Eng.  Ann.  Cas.  142.  An  abscess  in  the  hand  pro- 
duced by  continuous  rubbing  of  a  pick  handle  held  not  to  be 
an  injury  produced  by  accident  Marshall  v.  East  Holywell 
<J.  Co.  93  L.  T.  Rep.  360.  Working  with  a  blistered  finger 
among  red  lead  and  oil  which  produced  an  inflammation  and 
swelling  not  an  injury  produced  by  accident  Walker  «. 
LUleshall  C.  Co.  [1900]  1  Q.  B.  488.  Copper  poisoning 
resulting  from  contact  with  dust  produced  by  filing  is  not  an 
injury  produced  by  accident  Hichens  v.  Magnus  M.  Co. 
35  N.  J.  Law  J.  327.  Death  from  anthrax  from  handling 
animals  that  died  from  this  disease  held  not  injury  caused 
by  accident.  Sherwood  v.  Johnson,  S  Butterworlii's  WorknL 
C.  C.  686. 

The  Michigan  court  has  held  that  since  an  accident  is  an 
unforeseen  event  occurring  without  design,  the  Compensa- 
tion Act  of  that  state  (which  is  similar  to  ours  on  the  point 
under  discussion)  does  not  cover  occupational  diseases, 
which  are  diseases  arising  from  causes  incident  to  certain 
employments.  Adams  v.  Acme  W.  L.  &  (7.  Works,  182 
Mick  157,  148  N.  W.  485. 

Kindred  cases  dealing  with  the  subject  under  considera- 
tion have  arisen  under  policies  of  accident  insurance.  They 
hold  that  disease  not  resulting  from  or  produced  by  external 
violence  is  not  an  accident  for  which  recovery  can  be  had 
under  such  contracts.  Bacon  v.  U.  S.  Mut.  Ace.  Asso.  123 
N.  Y.  304,  25  JSr.  E.  399;  Smith  v.  Travelers  Ins.  Co.  219 
Mass,  147,  106  N.  E.  607  j  Sinclair  v.  Maritime  P.  A.  Co. 
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107  Eng.  a  L.  478;  Dozier  v.  Fidelity  &  0.  Co.  46  Fed. 
446. 

By  sec  2394 — 11,  Stats.,  it  is  provided  that  no  claim  to 
recover  compensation  under  sees.  2394 — 3  to  2394 — 31,  in- 
clusive, shall  be  maintained  unless,  within  thirty  days  after 
the  occurrence  of  the  accident  which  is  claimed  to  *have 
caused  the  injury  or  death,  notice  in  writing  be  given  to  the 
employer  stating  the  time  and  place  of  the  injury.  This 
must  mean  that  the  legislature  had  in  mind  something  defi- 
nite and  tangible,  something  that  could  be  located  as  to  time 
and  place,  where  it.  used  the  word  "accident *'  I  do  not  see 
how  this  statute  can  be  complied  with  in  a  typhoid  fever  casa 

The  Xew  Jersey  court,  following  what  it  conceives  to  be 
the  English  rule,  holds  that  "where  no  specific  time  or  occa- 
sion can  be  fixed  upon  as  the  time  when  the  alleged  accident 
happened,  there  is  no  injury  by  accident  within  the  meaning  of 
the  compensation  act."  Liondale  B.,  D,  &  P.  Works  v. 
RiJcer,  85  K  J.  Law,  426,  89  AtL  929. 

The  latest  expression  of  the  English  courts  on  the  subject 
to  which  attention  has  been  called  is  Eke  v.  Hart-Dyke, 
[1910]  2  K.  B.  677.  There  a  laborer  died  from  ptomaine 
poisoning  caused  by  the  inhalation  of  sewer  gas.  It  was 
held  that  this  was  not  an  injury  caused  by  accident,  one  of 
the  concurring  judges  saying  that  there  could  be  no  recovery 
for  injury  by  accident  where  you  cannot  give  a  date,  and 
adding :  "It  is  hardly  a  lawyer's  question." 

The  Brintons  Case  (Brintons  v.  Turvey,  [1905]  A.  0. 
230)  cited  in  the  majority  opinion  is  discussed  in  Eke  v. 
Eart'Dykej  where  it  is  referred  to  as  an  extreme  case,  the 
logic  of  which  could  be  approved  only  on  the  theory  that  the 
anthrax  germ  which  was  floating  in  the  air  and  which  lodged 
in  the  eye  of  the  deceased  produced  an  abrasion  which  devel- 
oped infection.  In  the  decision  the  case  is  compared  with  a 
spark  flying  from  an  anvil  and  injuring  the  eyesight. 

The  Scotch  case  cited  in  the  opuiion  {Alloa  G.  Co,  v.  Dry- 
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lie,  [1913]  1  Scots  L.  T.  167,  4  K  &  0.  0.  A.  899)  is  au- 
thority for  affirming  the  decision  in  the  present  case,  but  is^ 
much  more  restricted  in  its  application  than  is  the  present 
decision.  The  opinion  of  Lord  Dundas,  which  wa9  con- 
curred in  by  a  majority  of  the  judges,  states: 

"The  present  case  could  never  be  fairly  cited  in  the  future 
as  indicathig  that  the  court  is  willing  to  hold  that  a  mere 
ordinary  disease  (e.  g.  pneumonia)  entitles  a  workman  to- 
compensation.  The  court  must  be  satisfied  .  .  .  that  the 
disease  was  attributable  to  some  particular  event  qr  occur- 
rence of  an  unusual  and  unexpected  character  incident  to  the 
employment,  which  could,  in  the  light  of  the  decisions,  be 
fairly  described  as  an  accident" 

I  think  this  is  the  only  decided  case  to  which  attention 
has  been  called  which  tends  to  support  the  decision  of  the 
court,  while  the  cases  to  the  contrary  are  numerous.  In  the 
two  Wisconsin  cases  cited  the  disease  for  which  recovery  was 
allowed  was  proximately  caused  by  an  injury  resulting  troia 
external  violence. 


Gimbel  Bbothbrs,  Tncorpokated,  and  others,  Respondents, 
vs.  ToLMAN  and  wife,  Appellants. 

October  o—Octoher  26, 1915, 

Reformation  of  lease:  Mistake:  Evidence:  Lachee. 

1.  A  finding  of  the  trial  court  that  by  mutual  mistake  of  the  parties 

there  was  a  misdescription  of  the  premises  intended  to  be  cot- 
ered  by  a  lease  is  held  to  be  sustained  by  the  evidence. 

2.  Delay  in  commencing  an  action  for  correction  of  the  misdescrip- 

tion of  premises  in  a  lease  did  not  constitute  laches  where  plaint- 
iff was  in  peaceable  possession  of  the  disputed  premises,  with  de- 
fendants' consent,  and  the  rights  of  innocent  parties  were  in  no 
way  prejudiced. 

Appbai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Eschweiler,  Circuit  Judge.     Affirmed^ 
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This  is  an  action  to  reform  a  lease  covering  a  portion  of  a 
-city  block  in  the  city  of  Milwaukee,  on  the  ground  of  in  al- 
leged mutual  mistake  in  the  description  of  the  premises. 

At  the  time  the  lease  was  executed  defendant  Tolman  was 
the  owner  of  the  property  in  question.  The  deed  by  which 
he  acquired  title  thereto  describes  the  property  by  lots,  in 
block  69,  according  to  the  recorded  plat  of  the  city  of  Mil- 
waukee. In  July,  1902,  Tolman  and  wife  made  this  con- 
tract with  the  individual  plaintiffs,  leasing  a  part  of  the 
property  Tolman  owned  in  this  block,  describing  it  by  metes 
and  bounds.  According  to  this  description  the  lease  en- 
eroached  seven  tenths  of  a  foot  on  the  Third  street  frontage 
and  five  tenths  of  a  foot  on  the  Grand  avenue  frontage  of  the 
property  adjoining  the  leased  premises  and  known  as  the 
Matthews  building,  and  according  to  the  claina  of  the  plaint- 
iffs omitted  therefrom  a  strip  seven  tenths  of  a  foot  wide 
fronting  on  Third  street  and  lying  along  the  southerly  side 
of  the  northeast  quarter  of  the  block  and  extending  from 
Third  street  to  the  north  and  south  center  line  of  this  block. 
Under  the  lease  the  plaintiffs  have  occupied  all  of  the  prop- 
erty in  the  northeast  quarter  of  block  69,  except  the  part  oc- 
cupied by  the  Matthews  building,  from  the  date  of  the  lease 
to  the  present  time. 

The  trial  court  found  that  it  was  the  intention  of  the  par- 
ties to  have  the  lease  cover  all  of  the  northeast  quarter  of 
block  69  except  the  part  known  as  the  Matthews  building, 
and  awarded  judgment  for  the  reformation  of  the  descrip- 
tion of  the  premises  leased  to  conform  to  the  understanding 
and  intention  of  the  parties.  From  such  judgment  this  ap- 
peal is  taken. 

For  the  appellants  there  were  briefs  by  Charles  F,  Faw- 
sett  and  Fordyce  H.  Bottum,  and  oral  argiunent  bv  Mr,  Faw* 
sett. 

For  the  respondents  there  was  a  brief  by  OlicTcsman,  Oold 
dc  Corrigan,  attorneys,  and  George  B.  Luhm^n,  of  counsel, 
and  oral  argument  by  Nathan  OlicJcsm^in. 
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SiEBECKEB,  J,  By  the  lease  in  question  the  defendant 
Tolrnhn  and  wife  leased  the  premises  owned  by  Tolman  in. 
the  northeast  quarter  of  block  69  pursuant  to  the  recorded 
plat  and  the  description  thereof  in  the  conveyances  by  which 
Tolman  acquired  title.  The  court  found  that  the  parties  to 
the  lease  believed  and  understood  that  the  occupation  and 
use  of  the  northeast  quarter  of  this  block,  with  respect  to 
street  and  lot  lines,  conformed  to  the  measurements  as  shown 
by  the  recorded  plat,  and  that  the  distance  from  the  bound- 
ary line  between  Grand  avenue  and  the  groiind  occupied  by^ 
the  Matthews  building  to  the  dividing  line  between  the  south- 
erly wall  of  the  Davidson  Theater  Annex  building  and  the 
ten-foot  passageway  adjacent  thereto  was  205  feet,  and  that 
the  distance  from  the  boundary  line  between  Third  street 
and  the  lands  abutting  thereon  as  occupied  by  buildings  in 
the  northeast  quarter  of  this  block  to  the  center  line  of  the 
north  and  south  alley  as  platted  and  subsequently  vacated 
was  160  feet;  and  that  the  parties  understood  said  dimen- 
sions embraced  and  correctly  described  the  northeast  quarter 
of  block  69 ;  that  the  parties  to  this  lease  intended  and  un- 
derstood that  the  description  set  forth  in  this  lease  was  ta 
cover  and  include  all  of  the  premises  owned  by  the  lessor, 
Tolman,  in  the  northeast  quarter  of  this  block,  excepting  the 
part  known  as  the  Matthews  building.  The  evidence  abun- 
dantly sustains  these  findings  of  fact  It  is  without  dispute 
that  the  description  in  the  lease  does  not  correctly  describe 
the  premises  the  lessor  Tolmmi  owned  in  the  northeast  quar^ 
ter  of  block  69,  which  the  parties  intended  to  cover  and  in- 
clude in  the  lease.  That  Mr.  Smith,  the  original  lessee's 
representative,  believed  and  understood  that  the  lease  in 
question  was  to  cover  and  include  all  of  the  property  Tolman 
owned  in  the  northeast  quarter  of  this  block,  is  clearly  infer- 
able from  the  facts  and  circumstances  shown  by  the  evidence. 
It  is  manifest  from  the  transaction  between  Smith  and  Tol- 
mun  that  they  both  contemplated  and   intended  that  the 
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courses  and  distances  embraced  in  the  description  in  the 
lease  included  all  the  property  Tolman  owned  in  this  quar- 
ter of  the  block.  A  potent  and  convincing  undisputed  fact, 
which  supports  the  court's  conclusions  upon  the  evidence,  is 
the  entry  and  occupancy  by  the  plaintiffs  under  the  lease  of 
the  premises  embraced  in  the  corrected  description.  This 
entry  and  occupancy  of  the  premises  was  with  defendants' 
consent  and  has  continued  to  the  present  time.  It  seems 
dear  that  the  parties  made  a  mutual  mistake  in  describing 
the  premises  intended  to  be  included  in  the  lease. 

The  postponement  by  the  plaintiffs  to  institute  an  action 
for  the  correction  of  the  misdescription  did  not  operate  to  the 
prejudice  of  innocent  parties,  and  is  barren  of  the  element 
of  laches  so  far  as  the  defendants  are  concerned.  Schuster 
V.  Milwaukee  E.  R.  &  L.  Co.  142  Wis.  578,  126  K  W.  26; 
Ludington  v.  Patton,  111  Wis.  208,  86  N.  W.  57L 

Nor  can  laches  be  imputed  to  plaintiffs  under  the  circum- 
stances showing  that  they  have  been  in  peaceable  possession 
of  the  disputed  premises  with  the  defendants'  consent 
Bchroeder  v.  Smith,  249  111.  574,  94  K  E.  969;  Wyhle  v. 
Bartholomew,  258  HI.  358,  101  N.  E.  597;  Carr  v.  Burris, 
148  Ky.  232,  146  S.  W.  424. 

The  court  properly  awarded  judgment  for  reformation  of 
the  description  contained  in  the  lease. 

By  the  Court. — The  judgment  appealed  from  is  aflSrmed. 
Vol.  161  —  26 
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Ballard,  Respondent,  vs.  Thomas  Fubnaob  Company,  Ap- 
pellant 

October  6 — October  26, 1915. 

Master  and  servant:  Injury:  Insecure  path:  Contributory  negligences 
Question  for  jury. 


In  an  action  for  injuries  to  an  employee  contributory  negligence  ^ 
a  Jiiry  question  upon  evidence  showing,  among  other  things,  that 
as  he  was  walking  in  defendant's  factory  along  a  narrow  patli 
constructed  of  a  thin  coating  of  concrete  laid  on  ashes,  close  to 
the  edge  of  which  was  an  excavation,  the  bank  caved  away  caus- 
ing him  to  fall  into  the  excavation,  that  for  weeks  he  and  others 
had  walked  over  the  path  safely,  and  that  he  knew  of  the  excava- 
tion and  of  the  thinness  of  the  concrete,  but  not  showing  that  he 
knew  or  even  suspected  the  insecure  condition  of  the  bank  under 
the  concrete. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Obrbn  T.  Williams,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  personal  injury  begun  in  the  civil 
court  of  Milwaukee  county.  At  the  close  of  the  evidence  the 
court,  upon  motion  of  the  defendant,  directed  a  verdict  in  its 
favor  on  the  ground  that  the  evidence  showed  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory  negligence. 
Plaintiff's  counsel  moved  to  reopen  the  case  for  the  admis- 
sion of  further  testimony  to  show  that  plaintiff  was  unable  to 
see  clearly  without  his  glasses,  and  that  at  the  time  of  his 
injury  he  was  not  wearing  his  glasses,  and  to  clear  up  certain 
ambiguity  as  to  how  the  accident  really  happened-  The  mo- 
tion was  denied.  Afterwards  the  civil  court,  upon  motion 
of  plaintiff,  set  aside  the  verdict  and  granted  a  new  triaL 
Upon  appeal  to  the  circuit  court,  and  after  a  hearing  therein, 
it  entered  an  order  affirming  the  order  of  the  civil  court  grant- 
ing a  new  trial.  From  such  order  of  the  circuit  court  the 
defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Doe,  Ballhom  & 
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Wilkie,  and  oral  argument  by  Harold  M.  WUkie  and  J.  B. 
Doe. 

For  the  respondent  there  was  a  brief  by  Cochems  &  Wolfe 
and  P.  (7.  Kolinskh  and  oral  argument  by  H.  0.  Wolfe. 

ViNJE,  J.  The  defendant  concedes  there  is  evidence  suf- 
ficient to  go  to  the  jury  as  to  negligence  on  its  part,  but  it 
claims  that  the  evidence  conclusively  shows  contributory  neg- 
ligence on  the  part  of  the  plaintiff  and  therefore  the  court 
erred  in  setting  aside  the  verdict  and  granting  a  new  trial 
We  shall  assume  that  the  civil  court  did  not  grant  a  new  trial 
on  the  ground  that  it  erred  in  not  reopening  the  case,  but  that 
the  new  trial  was  granted  because  contributory  negligence 
was  a  jury  question. 

Plaintiff,  who  was  a  carpenter  about  fifty-two  years  of  age, 
in  the  course  of  his  employment  at  about  2  o'clock  on  the 
day  of  the  accident  passed  in  a  northerly  direction  through 
the  engine  room,  where  construction  work  was  being  carried 
on.  The  path  along  which  he  walked  was  one  that  had  been 
commonly  used  by  the  employees  for  some  time  past  It 
was  two  feet  wide  and  was  constructed  of  a  thin  coating  of 
concrete  laid  on  ashes.  It  passed  between  a  pump  on  one 
side  and  an  excavation  on  the  other.  The  side  of  the  path 
next  to  the  excavation  was  about  five  inches  lower  than  the 
other  side.  The  excavation  was  dug  some  three  weeks  or 
more  before  the  accident  and  plaintiff  knew  it  was  there,  and 
since  it  was  made  had  walked  along  the  path  eight  or  ten 
times  before  he  was  hurt.  Plaintiff's  evidence  shows  that 
the  excavation  was  about  nine  or  ten  feet  long,  five  or  five 
and  one-half  feet  wide,  and  three  feet  deep.  Defendant  says 
it  was  seven  feet  long,  three  feet  wide,  and  eighteen  inches 
deep.  Both  agree  that  it  came  close  to  the  edge  of  the  path. 
On  the  day  of  the  accident  loose  boards  from  a  concrete  form 
that  had  been  taken  down  lay  scattered  along  the  path,  and 
plaintiff  testified  that  as  he  came  along  the  path  opposite  the 
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excavation  he  stepped  on  a  piece  of  board  that  was  lying  there 
and  the  bank  and  dirt  caved  away  and  he  slipped  off  the 
board  backward  into  the  hole,  and  sustained  the  injuries 
complained  of.  There  is  no  evidence  contradicting  his  state- 
ment as  to  how  he  fell  into  the  excavation. 

The  gist  of  defendants  argument  is  that  since  plaintiff 
knew  of  the  existence  of  the  excavation  and  its  location  with 
reference  to  the  path ;  knew  that  the  latter  was  covered  with 
only  a  thin  coating  of  concrete  and  saw  the  boards  scattered 
about,  he  was  aware  of  the  defect  that  caused  his  fall,  and 
having  failed  to  show  that  his  attention  was  in  any  way  ex- 
cusably diverted  he  must  be  presumed  to  have  rCTiembered 
the  defect  and  to  have  been  negligent  in  being  injured  by  it 
Numerous  Wisconsin  cases  beginning  with  Devine  v.  Fond 
du  Lac,  113  Wis.  61,  88  N.  W.  913,  and  ending  with  Bohitir 
son  V.  Oconto,  154  Wis.  64,  142  N.  W.  125,  are  cited  to  sus- 
tain the  proposition  stated.  If  the  case  came  squarely  with- 
in the  principle  announced  the  granting  of  a  new  trial  could 
perhaps  be  sustained,  if  at  all,  only  upon  the  ground  that  we 
could  not  say  there  was  a  clear  abuse  of  discretion  under  all 
the  circumstances  disclosed  by  the  record,  including  the  re- 
fusal of  the  request  to  reopen  the  case  for  further  testimony. 
But  we  think  the  case  is  one  that  does  not  fall  tmder  the 
principle  applicable  to  a  known  defect  It  is  true  plaintiff 
knew  of  the  excavation,  of  the  thinness  of  the  concrete,  and 
of  the  loose  boards  scattered  about.  But  it  does  not  appear 
that  he  knew  of  or  even  suspected  the  insecure  condition  of 
the  bank  under  the  concrete.  That  is  what  caused  him  to 
fall.  He  says  "the  bank  caved  away  and  the  dirt'^  and  he 
fell  There  is  nothing  in  the  evidence  to  charge  him  with 
knowledge  of  the  condition  of  the  bank  at  the  place  it  caved 
in.  In  walking  along  the  path  he  could  not  very  well  see  the 
face  of  the  bank  that  caved  in,  as  it  was  almost  directly  un- 
derneath him.  For  weeks  previously  he  had  walked  over 
the  same  path  safely  and  had  seen  others  do  so.     The  con- 
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Crete  with  the  earth  firm  underneath,  though  thin,  had  sus- 
tained their  weight  Prom  anything  that  appears  in  the  evi- 
dence he  had  no  reason  to  believe  that  it  would  not  do  so  at 
the  time  of  his  injury.  His  stepping  upon  a  board  could  not 
be  said  to  contribute  to  the  result,  for  that  served  to  distrib- 
ute his  weight  over  a  greater  area  and  hence  lessen  the  pres- 
sure directly  under  his  foot  Since  the  path  was  only  two 
feet  wide  it  did  not  permit  him  to  keep  any  distance  away 
from  the  excavation.  He  must  come  quite  close  to  it  or  else 
not  use  the  path  at  all.  Just  where  on  the  path  he  walked 
does  not  appear.  But  with  the  obstruction  of  a  pump  on  one 
side  of  a  two-foot  path  and  an  excavation  on  the  other  it  is 
dear  he  had  no  wide  latitude  of  choice.  Hence  it  is  not 
easy  to  perceive  how  a  recollection  of  all  the  defects  existing, 
even  if  known  to  him,  would  have  enabled  him  with  the  great- 
est amount  of  care  to  proceed  more  safely  than  he  did. 
^oellner  v.  Fond  du  Lac,  147  Wis.  800,  306, 133  N.  W.  85. 
Whether  he  was  negligent  in  using  the  path  at  all  is  a  jury 
question.  Fvhrmann  v.  Coddington  E.  Co.  156  Wis.  650, 
146  N.  W.  796.  Under  these,  circumstances  it  cannot  be 
held  as  a  matter  of  law  that  plaintiff  was  negligent  in  walk- 
ing along  the  path  as  he  did,  and  the  court  properly  set  aside 
the  verdict  and  granted  a  new  triaL 
By  the  Court. — Order  affirmed. 


State  ex  eel.  Kempsmith,  Respondent,  vs.  Widule,  Clerk, 
etc..  Appellant 

Octoher  e — Octoher  26, 1915. 

Taxation  of  incomes:  Annuity  upon  which  inheritance  tax  toas  paid. 

1.  The  yearly  payments  to  an  annuitant  by  trustees  out  of  the  in- 
come of  property  given  to  them  by  win  for  that  purpose  are  not 
taxable  as  income  of  the  annuitant,  where  the  Inheritance  tax 
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was  duly  paid  upon  the  interest  of  the  annuitant  in  the  estate  of 
the  testator. 
2.  Such  an  annuity  is  subject  to  the  Inheritance  Tax  Law,  and  the 
value  in  prmsenti  of  the  right  to  receive  it  may  properly  be  ap- 
praised under  sub.  4,  5,  sec.  1087 — 15,  Stats. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orben  T.  Williams,  Circuit  Judge.     Affirmed. 

Certiorari  action  to  test  the  validity  of  the  assessment  of 
an  income  tax,  imder  the  laws  of  this  state,  on  an  annuity  be- 
queathed to  Abhie  W.  Kempsmith  by  her  husband,  Frank 
Kempsmith. 

Mr.  Kempsmith,  by  will,  left  a  considerable  estate  in  trust, 
in  part,  to  pay  out  of  the  net  income  thereof  $3,600  per  year 
to  his  wife,  Abbie,  so  long  as  she  should  live.  In  due  course, 
the  bequest  was  valued  under  the  inheritance  tax  law  of  the 
state,  the  prescribed  inheritance  tax  was  assessed  thereon, 
and  was  paid  by  or  on  account  of  the  beneficiary.  When  she 
made  her  income  tax  statement  for  the  year  she  received  the 
first  annuity  payment  of  $3,600,  she  claimed  that  such  sum 
was  not  assessable.  Such  claim  was  overruled  by  the  taxing 
officers  and  she  carried  the  matter,  by  certiorari,  to  the  cir- 
cuit court  for  Milwaukee  county,  where,  in  due  course,  it  was 
heard,  resulting  in  a  decision  that  the  value,  in  prossenti,  of 
the  probable  future  payments  having  been  determined  and 
the  statutory  inheritance  tax  paid  thereon,  the  yearly  pay- 
ments were  not  taxable  under  the  Income  Tax  Law.  Judg- 
ment was  accordingly  rendered  reversing  the  determination 
to  the  contrary. 

For  the  appellant  there  was  a  brief  signed  by  the  Attorney 
General,  E.  E.  Brossard,  assistant  attorney  general,  Winfred 
C.  Zdbel,  district  attorney  of  Milwaukee  county,  W.  X.  Tihbs 
and  Daniel  W.  Sullivan,  assistant  district  attorneys,  Daniel 
W.  Hoan,  city  attorney  of  Milwaukee,  and  Max  Schoeiz,  Jr., 
assistant  city  attorney:  and  the  cause  was  argued  orally  by 
Mr.  Brossard,  Mr.  Sullivan,  and  Mr.  Schoetz. 


Digitized  by  VjOOQIC 


26]  AUGUST  TERM,  1916.  391 

state  ex  rel.  Kempsmith  v.  Widule,  161  Wis.  389. 

For  the  respondent  there  was  a  brief  by  Aarons  &  Niven, 
and  oral  argument  by  C.  L.  Aarons. 

^Iarshall,  J.  As  above  indicated,  this  appeal  involves 
only  this  question :  If  a  testator  wills  property  in  trust  to  be 
invested  and  a  specified  sum  per  year  paid  out  of  the  net  in- 
come to  a  designated  beneficiary  for  life,  and  such  benefi- 
ciary's interest  in  the  estate  is  appraised  and  the  statutory  in- 
heritance tax  is  paid  thereon,  do  the  yearly  payments  made 
thereafter  to  the  annuitant,  constitute  income  under  the  in- 
come tax  laws  of  this  state?  We  must  look  to  the  written 
law  for  the  answer. 

We  will  rest  the  case  on  the  letter  of  the  statute,  and  the 
logic  thereof  as  heretofore  declared  by  this  court  that  the  in- 
heritance tax  is  a  burden  placed  upon  the  right  to  receive  by 
will  or  inheritance.  Nunnemacher  v.  State,  129  Wis.  190, 
108  K  W.  627;  Estate  of  Bullen,  143  Wis.  612,  128  K  W. 
109.  Keeping  that  in  mind  and  avoiding  confusion  which 
might  be  cryted  by  indulging  in  technical  distinctions  be- 
tween names  of  beneficiary  interests,  the  purpose  of  our  leg- 
islature is  plain.  The  right  to  receive  being  the  subject  of 
inheritance  taxation,  the  amount  is  regulated,  primarily,  by 
the  value  of  the  right.  The  right  in  the  particular  case  has 
reference  to  the  privilege  to  receive,  for  life,  the  yearly  pay- 
ments. There  may  be  many  payments  but  the  right  is  an 
entirety.  That  vested,  subject  to  the  burden  on  the  transfer, 
as  soon  as  the  will  was  allowed.  Clearly  it  could  be  valued, 
the  transfer  tax  be  assessed  thereon,  and  be  wholly  liquidated, 
if  such  be  the  legislative  plan. 

Sec.  1087 — 1  of  the  Inheritance  Tax  Law  provides  that: 
"A  tax  shall  be  and  is  hereby  imposed  upon  any  transfer  of 
property,  ...  or  income  therefrom  in  trust  or  otherwise,  to 
any  person,^'  etc.  That  seems  plain  and  to  cover  the  bequest 
here  since  it  was  income  from  property  held  in  trust. 

Sec.  1087 — 1,  sub.  (4),  provides  that  the  inheritance  tax 
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shall  be  imposed  when  the  beneficiary  becomes  "entitled,  in 
possession  or  expectancy,  to  any  property  or  the  income 
thereof,"  by  transfer,  by  will,  or  the  intestate  laws  of  the 
state. 

Sec.  1087 — '5,  sub.  1  of  the  original  act  provided,  as  does 
the  law  now,  that  the  inheritance  tax,  subject  to  some  excep- 
tions not  material  to  this  case,  "shall  be  due  and  payable  at 
the  time  of  the  transfer." 

Sec  1087 — 15,  sub.  4,  5,  provides  for  the  appraisal  of  the 
value  in  proesenii  of  the  right  to  receive,  as  was  done  in  this 
case;  and  sec.  1087 — 9  affords  the  beneficiary  an  option  to 
postpone  payment  of  the  transfer  tax  until  acquirement  of 
possession,  which  option,  as  indicated  in  the  statement,  waB 
not  taken  in  this  case. 

In  harmony  with  the  foregoing  and,  evidently,  to  render 
clear  the  legislative  purpose  not  to  place  an  inheritance  tax 
on  the  transfer  of  the  right  to  the  entirety,  and  subsequently 
such  a  tax  on  the  elements  thereof,  it  expressly  exempted: 
"All  inheritances,  devises  and  bequests  received  during  the 
year  which  are  subject  to  and  have  complied  with  the  inherit- 
ance tax  laws  of  this  state.^'     Sub.  (i),  sec.  1087»w — 4. 

That  language  seems  about  as  unambiguous  as  English 
words  could  be.  Applied  to  the  situation  in  hand,  the  an- 
nuity payment  bequeathed  to  Mrs.  Kempsmith,  which  was 
attempt  to  be  taxed  under  the  Income  Tax  Law,  was  a  part 
of  the  entire  right  to  $3,600  per  year  for  her  life,  was  sub- 
ject to  the  Inheritance  Tax  Law,  and  she  complied  therewith 
in  all  respects.  Therefore  it  must  follow  that  such  payment 
was  exempt  as  the  circuit  judge  decided.  Whether  the  in- 
come of  the  estate  paid  by  the  trustees  to  the  annuitant 
should  form  part  of  their  taxable  income,  is  not  affected  by 
what  is  here  decided. 

By  the  Court.—^ Judgment  affirmed. 


Digitized  by 


Google 


26]  AUGUST  TERM,  1915.  393 

Field  y.  Milwaukee,  161  Wis.  393. 

State  kz  bel.  Field,  Respondent,  vs.  Widule,  Clerk,  etc.,  Appellant 

October  S^Octoher  t6, 1915. 

State  ex  rel.  Kempsmith  v.  Widule,  ante,  p.  389,  followed. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Milwaukee  county: 
Ob&en  T.  Williams,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  signed  by  the  Attorney  General, 
E,  B.  Brossard,  assistant  attorney  general,  Winfred  C.  Zaheh  district 
attorney  of  Milwaukee  county,  W.  L.  Tihhs  and  Daniel  W.  Bullivan,  as* 
sistant  district  attorneys,  Daniel  W.  Hoan,  city  attorney  of  Milwaukee, 
and  Max  Schoetz,  Jr„  assistant  city  attorney;  and  the  cause  was  argued 
orally  by  Mr.  Brossard,  Mr,  Bullivan,  and  Mr,  Schoetz. 

Cha$.  T,  HickoXt  for  the  respondent. 

B1A.B8HALL,  J.  Thls  actlon  involves  the  question  in  respect  to  a  life 
annuity  of  95,000  per  year,  decided  herewith  in  State  ex  rel,  Kemp* 
smith  V.  Widule,  ante,  p.  889, 154  N.  W.  695,  and  is  ruled  thereby. 

By  the  Court. — ^Judgment  afilrmed. 


TiKLD,  Respondent,  vs.  Citt  of  Milwaukee,  Appellant 

October  e--October  26, 1915, 

Statutory  remedy,  when  exclusive:  Income  taxes  paid  under  protest: 
Recovery  by  action:  Conditions  precedent, 

1.  Where  a  statutory  remedy  is  provided  for  the  enforcement  of  a 
common-law  right  without  expressly  or  by  necessary  inference 
Interfering  with  freedom  to  resort  to  the  old  remedy,  the  new 
one  Is  cumulative  unless  the  court  on  grounds  of  public  policy 
sees  fit  to  make  its  activity  in  that  field  more  or  less  contingent 
upon  the  new  remedy  being  exhausted. 

%  The  statutory  remedy  by  appeal  from  the  disallowance  by  a  com- 
mon council  of  a  claim  for  repajrment  of  Income  taxes  paid  under 
protest  is  not  exclusive  of  the  right  to  bring  an  action  to  recover 
such  taxes;  nor  is  approval  of  the  assessor  of  incomes  or  of  the 
tax  commission  as  provided  in  sub.  (4),  sec.  1087m — 22,  Stats., 
a  condition  precedent  to  the  maintenance  of  such  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Osoab  M.  Feitz,  Circuit  Judge.     Affirmed. 
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Action  to  recover  taxes  paid  under  protest.  There  was  an 
income  tax  assessed  on  a  year's  payment  of  a  $5,000  life  an- 
nuity left  to  plaintiff  by  will,  payable  out  of  the  net  income 
of  the  testator's  estate.  The  beneficiaiys  interest  in  the  es- 
tate was  valued,  an  inheritance  tax  assessed  thereon,  and 
paid,  and  subsequently  an  income  tax  assessed  on  a  yearly- 
payment  made  in  1912  and  $250  paid  for  the  previous  year^ 
Plaintiff  claimed  a  deduction  of  the  annuity  payments  in  ar- 
riving at  her  net  income  for  taxation  under  the  laws  of  this 
state.  The  proper  taxing  officer,  the  Milwaukee  county 
board  of  review  and  the  state  tax  commission,  refused  to  al- 
low such  claim  and,  in  due  course,  plaintiff  paid  the  tax 
under  protest  and,  subsequently,  duly  filed  her  claim  against 
the  city  of  Milwaukee  for  repayment  of  the  money,  whick 
was  disallowed.  She  then  commenced  this  action  upon  the 
ground  which  ruled  in  State  ex  rel.  Kempsmith  v.  Widule, 
ante,  p.  389, 154  N.  W.  695. 

For  the  appellant  there  was  a  brief  signed  by  the  Attorney 
General,  E.  E,  Brossard,  assistant  attorney  general,  Winfred 
C.  Zabel,  district  attorney  of  Milwaukee  county,  W.  L,  Ttbbs 
and  Daniel  W.  Sullivan,  assistant  district  attorneys,  Daniel 
W.  Roan,  city  attorney  of  Milwaukee,  and  Max  Schoetz,  Jr.,. 
assistant  city  attorney,  and  a  separate  brief  by  Daniel  W. 
Hoan,  city  attorney,  and  Max  Schoetz,  Jr.,  assistant  city  at- 
torney; and  the  cause  was  argued  orally  by  Mr.  Brossardj. 
Mr.  Sullivan,  and  Mr.  Schoetz. 

Chas.  T.  HicJcox,  for  the  respondent 

Marshall,  J.  Unless  a  question  of  practice  presently  to 
be  mentioned  requires  a  different  result,  this  cause  is  ruled 
in  respondent's  favor  by  the  decision  in  the  case  mentioned 
in  the  statement. 

Sec.  1164,  Stats.,  empowers  common  councils  to  refund 
taxes  illegally  assessed  and  paid,  contingent  upon  "all  condi- 
tions prescribed  by  law  for  the  recovery  of  illegal  taxes'^ 
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having  "been  complied  with."  Sub.  (4),  sec.  1087m — 22, 
makes  the  section  aforesaid  applicable  to  income  taxes  condi- 
tioned upon  the  written  approval  "of  the  assessor  of  incomes 
who  made  the  assessment  or  of  the  tax  commission  in  the 
case  of  assessments  made  by  it,  specifying  the  defect  in  the 
assessment  or  tax  proceeding  and  thfe  amount  of  taxable  in- 
come which  should  have  been  assessed  and  the  amount  of  the 
taxes  justly  chargeable  thereto." 

It  seems  plain  from  the  foregoing  that  the  common  coun- 
cil of  the  city  of  Milwavkee  could  not,  properly,  have  re- 
funded the  taxes  for  want  of  the  approval  mentioned.  It  is 
insisted  on  behalf  of  appellant  that  the  statutory  remedy  by 
appeal  is  exclusive  and  that  the  court  should  have  dismissed 
the  action  imder  the  rule  in  State  ex  rel.  Superior  v.  Duluth 
St.  R.  Co.  153  Wis.  650,  142  N.  W.  184,  and  similar  cases. 

Where  a  statutory  remedy  is  provided  for  the  enforce- 
men  of  a  common-law  right  without  expressly,  or  by  neces- 
sary inference,  interfering  with  freedom  to  resort  to  the  old 
remedy,  the  new  one  is  cumulative  unless  the  court,  on 
grounds  of  public  policy,  sees  fit  to  make  its  activity  in  that 
field  more  or  less  contingent  upon  the  new  remedy  being  ex- 
hausted. That  is  the  logic  of  State  ex  rel.  Superior  v.  Du- 
luth St.  B.  Co.,  supra.  We  are  unable  to  discover  any  clear 
legislative  attempt  to  make  the  statutory  remedy  in  question 
exclusive.  Moreover  the  point  is  expressly  ruled  in  respond- 
ents favor  by  Horlick  v.  Mount  Pleasant,  ante,  p.  366,  154 
N.  W.  375.  It  was  there  held  that  sec  10877W — 18  prescribes 
the  condition  precedent  to  the  right  to  bring  such  an  action 
as  this,  and  that  the  specification  thereof,  by  a  familiar  rule 
of  construction,  indicates  that  the  legislative  purpose  was  to 
make  that  the  sole  condition.  Such  condition  was  satisfied 
in  this  case. 

By  the  Court. — The  judgment  is  affirmed. 
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State  bx  bbl.  Bbenk^  Respondent,  vs.  Widulb,  Clerk,  etc. 

Appellant. 

October  6—Octoher  26, 1915. 

Taxation  of  incomes:  Inheritance  of  real  estate:  Income  from  toithout 

the  state. 

Assuming,  but  not  deciding,  that  an  inheritance,  received  by  a  resi- 
dent of  this  state,  of  real  estate  located  in  another  state  is  income 
within  the  meaning  of  the  state  Income  Tax  Law,  it  is  within  the 
class  of  incomes  derived  from  sources  whoUy  without  the  state 
and  therefore  not  taxable  under  that  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af' 
firmed. 

Certiorari  to  reverse  the  action  of  the  income  tax  board  of 
review  of  the  county  of  Milwaukee  in  assessing  an  inherit- 
ance of  real  estate  located  in  the  state  of  Michigan  as  a  part 
of  the  taxable  income  of  the  relator. 

The  relator  is  a  resident  of  the  state  of  Wisconsin  and  en* 
gaged  in  business  in  the  city  of  Milwaukee.  Mary  Brenk, 
mother  of  the  relator,  died  on  the  14th  day  of  April,  1913,  in 
the  city  of  Jackson,  Michigan,  and  left  an  estate  consisting 
entirely  of  real  estate,  all  of  which  is  located  in  the  state  of 
Michigan.  The  relator's  share  of  the  estate  amounted  to 
$7,316.80.  On  the  24th  day  of  February,  1914,  the  relator 
made  a  report  of  his  income  for  the  year  1913  and  filed  the 
report  with  the  county  assessor  of  incomes  for  the  county  of 
Milwaukee.  In  this  report  he  listed  the  inheritance  here  in 
question  under  the  head  of  ^^Gross  income,"  but  claimed  the 
right  to  deduct  the  inheritance  from  the  amount  shown  on 
his  report  under  the  head  of  "Deductions  and  exemptions. '* 

The  county  assessor  refused  to  allow  the  deduction  and  the 
county  board  of  review  sustained  the  holding  of  the  assessor. 
The  relator  then  appealed  to  the  Wisconsin  tax  commission 


Digitized  by 


Google 


26]  AUGUST  TEEM,  1915.  897 

state  ex  rel.  Brenk  t.  Widtde,  161  Wis.  896. 

and  the  commission  entered  an  order  confirming  the  action  of 
the  cotmtj  assessor  and  the  board  of  review. 

The  relator  petitioned  for  and  the  circuit  court  for  Mil- 
waukee county  allowed  a  writ  of  certiorari  to  review  the  ac- 
tion of  the  assessing  officers.  The  circuit  court  entered  judg- 
ment annulling  the  acts  of  the  county  assessor  of  incomes 
and  the  income  tax  board  of  review  of  Milwaukee  county  and 
allowing  the  inheritance  to  be  deducted  from  the  taxable  in- 
come of  the  relator.  From  such  judgment  this  appeal  is 
taken. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Oerir 
eral,  E.  E,  Brossard,  assistant  attorney  general,  Winfred  C. 
Zabel,  district  attorney  of  Milwaukee  county,  W.  L.  Tibhs 
and  Daniel  W.  Sullivan,  assistant  district  attorneys,  Daniel 
W.  Hoan,  city  attorney  of  Milwaukee,  and  Max  Schoetz,  Jr., 
assistant  city  attorney;  and  the  cause  was  argued  orally  by 
Mr.  Brossard,  Mr.  Sullivan,  and  Mr.  Schoetz. 

For  the  respondent  there  was  a  brief  by  Alexander  ifk 
BurJce,  and  oral  argument  by  F.  P.  Burke. 

SiEBECKEB,  J.  The  inquiry  is.  Did  the  court  err  in  hold- 
ing that  the  real  estate  the  relator  inherited  from  his  mother 
is  not  ta:table  as  income  under  the  provisions  of  the  state  In- 
come Tax  Act  ?  The  inheritance,  consisting  of  real  estate,  is 
located  in  the  state  of  Michigan,  and  was  received  by  the  re- 
lator from  his  mother,  who  at  the  time  of  her  death  in  April, 
1913,  was  a  resident  of  the  state  of  Michigan.  Eelator  was 
then  a  resident  of  the  city  of  Milwaukee,  and  in  the  month  of 
February,  1914,  made  return  of  his  income  for  the  year  of 
1913  to  the  assessor  of  incomes  for  the  county  of  Milwaukee 
for  purposes  of  taxation. 

Sec.  1087m — 10,  Stats.  1913,  provides  that  the  state  tax 
commission  and  assessors  of  income  shall  annually  on  Janu- 
ary fir^t,  or  as  soon  as  practicable  thereafter,  assess  every  in- 
come received  during  the  preceding  calendar  year  liable  to 
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taxation  under  the  law.  The  law  in  force  January  1,  1914, 
must  control  in  the  instant  case.  Sub.  2,  sec.  1087m — 2, 
declares  that  the  term  "income,"  as  used  in  the  act,  shall  in- 
clude: (a)  All  rent  of  real  estate;  (b)  all  dividends  from 
stock  and  interest  from  money  loaned  or  invested;  (c)  all 
wages,  salaries,  or  fees;  (d)  all  business  profits;  (e)  all  roy- 
alties from  mines,  franchises,  and  legalized  privileges; 
(f)  "and  all  other  gains,  profits  or  income  of  any  kind  de- 
rived from  any  source  whatever  except  such  as  hereinafter 
exempted."  Sec.  1087m — 4  provides  for  various  deductions, 
and  among  others  specifies  the  following  in  sub.  (i) :  "All  in- 
heritances, devises  and  bequests  received  during  the  year 
which  are  subject  to  and  have  complied  with  the  inheritance 
tax  laws  of  this  state."  The  taxing  authorities  of  Milwau- 
kee county  and  the  state  tax  commission,  it  is  stated,  have  in- 
cluded inheritances  as  being  "income"  within  the  provisions 
of  the  Income  Tax  Act  and  determined  that  relators  inherit- 
ance of  real  estate  located  in  the  state  of  Michigan  was  as- 
sessable income.  The  provisions  of  the  act  do  not  clearly 
express  the  legislative  intent  on  this  subject.  The  correct- 
ness of  the  interpretation  the  taxing  authorities  have  given 
this  part  of  the  statute  is  important,  and  in  the  light  that  the 
issues  of  the  case  now  before  us  will  be  finally  determined 
under  another  phase  of  the  statute,  we  deem  it  advisable  not 
to  determine  whether  or  not  an  inheritance  is  income  within 
the  meaning  of  the  Income  Tax  Act.  Assuming,  without  de- 
ciding, that  relator's  inheritance  of  real  estate  located  in  the 
state  of  Michigan  is  income  within  the  meaning  of  this  stat- 
ute, is  it  assessable  under  the  provisions  of  this  act?  The 
provisions  of  sub.  3  of  sec.  1087m — 2,  Stats.  1911,  were  fully 
considered  and  construed  in  the  case  of  State  ex  reh  Arpin  v. 
Eberhardi,  158  Wis.  20,  147  K  W.  1016.  U\)on  full  dis- 
cussion and  consideration  of  the  different  parts  of  this  statute 
it  was  determined  that : 

"All  income  received  by  residents  of  the  state  from  sources 
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within  it  is  taxable,  and  all  income  of  such  residents  from 
sources  without  the  state  on  account  of  rentals,  stocks,  bonds, 
.  securities,  or  evidences  of  indebtedness  is  taxable.  No  other 
income  is  made  taxable  by  the  law  and  therefore  cannot  be 
taxed." 

Nothing  is  suggested  nor  do  we  perceive  any  reasons  why 
this  was  not  the  correct  interpretation  of  the  statute.  The 
provisions  of  this  section  as  amended  in  1913  do  not  change 
the  law  in  this  respect  Assuming  for  the  purposes  of  this- 
case  that  this  inheritance  is  "income"  within  the  meaning  of 
the  Income  Tax  Law,  it  is  within  the  class  of  incomes  derived 
from  sources  wholly  without  the  state,  and  therefore  is  not 
taxable  under  the  law.  The  trial  court  properly  set  aside 
the  action  of  the  Milwaukee  county  income  tax  board  of  re- 
view by  which  relator  was  refused  a  deduction  of  the  amount 
of  $7,316.80,  the  sum  he  specified  in  his  income  tax  return 
as  an  inheritance  of  real  estate  located  in  the  state  of  Michi- 
gan. 

By  the  Court, — The  judgment  appealed  from  is  affirmed. 


South  SpB  Ltjmbitr  CoMPAmr,  Respondent,  vs.  John  Eller 
Lumber  Company  and  others,  Appellants. 

October  6 — October  26, 1915. 

Conspiracy:  Collusion:  Pleading:  Complaint:  Joinder  of  causes  of  ao 

tion:  Parties. 

1.  To  constitute  conspiracy  no  express  agreement  is  necessary,  an  un- 

derstanding or  tacit  concurrence  in  mental  intent  to  effect  the 
common  purpose  being  sufficient;  and  under  certain  circum- 
stances "coUusion"  is  synonymous  with  conspiracy. 

2.  A  complaint  charging,  among  other  things,  collusion  between  all  ex- 

cept one  of  the  defendants  to  defraud  the  plaintiff  corporation, 
and  that  in  pursuance  of  such  collusive  agreement  they  fraudu- 
lently and  corruptly  converted  goods  and  money  of  the  plaintiff 
and  used  plaintiff's  funds  in  the  purchase  of  real  estate,  title  ta 
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which  was  taken  in  the  name  of  certain  of  the  defendants,  and 
praying  for  an  accounting  of  the  property  so  converted  and  for 
general  relief,  is  held,  on  demurrer,  to  state  but  one  cause  of  ac- 
tion. 
8.  The  fact  that  the  title  to  some  of  the  property  in  question  waa 
placed  in  the  defendant  who  was  not  a  party  to  the  colluslTe 
agreement,  rendered  her  a  proper  party  to  the  action. 

Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county :  F.  C.  Eschwbileb,  Circuit  Judge.     Affirmed. 

The  appeals  are  from  orders  overruling  demurrers  to 
plaintiff's  complaint  After  alleging  the  corporate  existence 
of  plaintiff  and  defendant  John  Eller  Lumber  Company,  the 
complaint  alleges,  among  other  things : 

That  the  defendant  Stephen  H.  Eller  as  vice-president, 
treasurer,  and  sole  manager  and  pretended  president  of 
plaintiff,  and  in  collusion  with  the  defendant  John  Eller 
Lumber  Company  and  defendant  Oeorge  F.  Eller,  fraudu- 
lently and  unlawfully  transferred,  converted,  and  delivered 
unto  the  defendant  John  Eller  Lumber  Company,  of  which 
the  defendant  Stephen  H.  Eller  was  the  president  and  de- 
fendant George  F.  Eller  secretary  and  treasurer,  and  unto 
Oeorge  F.  Eller  large  quantities  of  goods,  wares,  merchan- 
dise, and  money  from  the  plaintiff  without  accounting  and 
paying  therefor;  that  the  defendants  jointly  and  severally 
unlawfully  held  said  goods,  merchandise,  and  money  and 
have  converted  the  same  into  cash  for  their  own  use,  to  the 
damage  of  plaintiff  in  the  sum  of  $30,000. 

That  the  books  and  records  of  the  plaintiff  showing  the 
transaction  were  destroyed  by  the  defendant  Stephen  H. 
Eller;  that  the  defendant  Stephen  H.  Eller  unlawfully  and 
corruptly  converted  large  amounts  of  money  belonging  to  the 
plaintiff  while  he  was  acting  as  vice-president,  treasurer,  and 
sole  manager  of  plaintiff's  business,  and  invested  the  money 
so  unlawfully  converted  in  real  estate,  taking  the  title  thereto 
in  his  own  name,  and  has  taken  and  converted  from  plaintiff 
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large  sums  of  money,  and  said  Stephen  H.  Eller  with  the 
funds  of  plaintiff  purchased  real  estate,  causing  the  record 
title  to  appear  in  defendant  Oeorge  F.  Eller;  and  also  used 
the  funds  of  the  plaintiff  in  the  pui'chase  of  real  estate  and 
caused  the  title  to  the  same  to  appear  in  the  name  of  defend- 
ant Emily  Knauer. 

That  the  defendant  Stephen  H.  Eller  is  lessee  of  a  safe- 
deposit  box  in  the  First  Trust  Company  in  Milwaukee,  in 
which  he  has  concealed  records,  book3,  moneys,  and  securi- 
ties belonging  to  plaintiff,  and  plaintiff  fears  that  said 
Stephen  H.  Eller  will  dispose  of  the  contents  of  said  box. 

That  defendant  John  Eller  Lumber  Company  claims  to  be 
the  owner  of  real  estate,  the  title  to  which  is  in  the  name  of 
Oeorge  F.  Eller,  and  that  plaintiff  believes  said  real  estate 
was  purchased  with  the  funds  of  this  plaintiff. 

That  plaintiff  is  informed  and  believes  that  the  defend- 
ants, unless  restrained,  will  dispose  of  their  property  to  inno- 
cent purchasers  for  value  and  leave  no  property  available 
from  which  plaintiff  may  be  reimbursed  for  the  unlawful  and 
corrupt  conversion  set  out  in  the  complaint;  that  the  defend- 
ant Stephen  H.  Eller  pretends  to  be  the  owner  of  some  shares 
of  capital  stock  of  plaintiff  which  are  now  held  by  pledgees 
for  moneys  advanced  to  defendant  Stephen  H.  EUer,  and 
that  said  Stephen  H.  Eller  and  Oeorge  F.  Eller  are  the  own- 
ers of  other  stocks  which  are  partially  incumbered  and  held 
by  pledgees;  that  plaintiff  is  informed  and  believes  that  the 
defendants  Stephen  H.  Eller  and  Oeorge  F.  Eller  and  John 
Eller  Lumber  Company  will  dispose  of  their  property  to  in- 
nocent purchasers  for  value,  leaving  no  funds  from  which 
this  plaintiff  may  be  reimbursed,  unless  restrained,  all  to  the 
irreparable  injury  of  plaintiff;  that  defendants  are  finan- 
cially irresponsible  and  plaintiff  is  without  adequate  and 
complete  remedy  at  law. 

The  prayer  demands  accounting  of  the  goods,  wares,  mer- 
VoL.  161  —  26 
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chandise,  and  moneys  so  conveyed,  transferred,  and  converted 
by  defendants  belonging  to  plaintiff,  and  general  equitable  re- 
lief. 

The  defendants  demurred  separately,  setting  up  as  grounds 
of  demurrer  (1)  that  several  causes  of  action  have  been  im- 
properly united;  (2)  that  the  complaint  does  not  state  facts 
suflBcient  to  constitute  a  cause  of  action.  The  court  over- 
ruled the  demurrers,  from  which  orders  these  appeals  were 
taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
J.  W.  Flynn  and  Henry  Y.  KanCj  and  for  the  respondent  on 
that  of  Bohmrich  &  Gabel. 

Kerwin,  J.  That  the  complaint  states  a  cause  of  action 
is  clear  and  is  not  seriously  denied  by  the  appellants,  there- 
fore no  time  need  be  spent  in  discussing  the  demurrer  on  that 
ground.  It  is  insisted  by  counsel  for  appellants  that  several 
causes  of  action  are  improperly  united  in  the  complaint  It 
is  argued  that  there  is  a  separate  cause  of  action  stated 
against  the  defendant  Stephen  H.  Eller  united  with  a  cause 
of  action  against  the  other  defendants  except  the  defendant 
KnaueVj  which  two  causes  of  action  are  united  with  a  third 
against  the  defendants  except  the  defendant  Eller  Lumber 
Company,  It  is  contended  that  the  issues  in  these  alleged 
separate  causes  of  action  are  in  no  way  related  to  each  other 
and  do  not  affect  all  the  parties  to  the  action,  therefore  can- 
not be  joined. 

We  think  the  intention  of  the  plaintiff  in  drafting  the  com- 
plaint was  to  state  but  one  cause  of  action  and  that  the  com- 
plaint is  capable  of  that  construction.  There  are  specific  alle- 
gations that  all  of  the  defendants  except  the  defendant  Knauer 
fraudulently  colluded  together  to  defraud  the  plaintiff  out  of 
its  property ;  that  Stephen  H.  Eller  as  vice-president,  treas- 
urer,  sole  manager,   and  pretended  president  of  plaintiff 
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fraudulently  and  unlawfully  transferred,  converted,  and  de- 
livered unto  the  defendant  John  Eller  Lumber  Company  and 
the  defendant  George  F.  Eller  large  quantities  of  goods, 
wares,  merchandise,  and  money  of  the  plaintiff  without  ac- 
counting and  paying  therefor.  It  is  further  alleged  "that 
the  defendants  jointly  and  severally  unlawfully  held  said 
goods,  merchandise,  and  money  and  have  converted  the  same 
into  cash  for  their  own  use,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $30,000."  The  other  allegations  of  the  complaint 
respecting  the  unlawful  and  corrupt  conversions  by  the  de- 
fendant John  Eller  Lumber  Company,  Stephen  H,  Eller, 
and  George  F.  Eller  and  the  taking  of  title  to  real  estate  pur- 
chased with  the  money  of  plaintiff  manifestly  relate  to  the 
collusive  agreement  made  and  entered  into  by  the  defend- 
ants. At  least  such  construction  may  fairly  be  inferred  from 
the  whole  complaint.  Laun  v.  Kipp,  155  Wis.  34Y,  145  N, 
W.  183,  and  cases  there  cited;  Sullivan  v.  Ashland  L,,  P.  & 
St.  R.  Co,  156  Wis.  445,  146  K  W.  506.  Looking  at  the 
whole  complaint,  it  may  fairly  be  inferred  that  the  intention 
of  the  pleader  was  to  charge  collusion  or  conspiracy  between 
aU  of  the  defendants  except  Knauer  to  defraud  the  plaintiff, 
and  that  they  carried  out  such  coUusive  agreement  by  the 
conversions  set  up  in  the  complaint. 

The  complaint  charges  "collusion"  between  the  defend- 
ants, and  this  court  has  held  that  under  certain  circumstances 
collusion  is  synonvmous  with  conspiracy.  Miller  v.  Bayer, 
94  Wis.  123,  68  N.  W.  869.  To  constitute  conspiracy  no  ex- 
press agreement  is  necessary.  An  understanding  or  tacit 
concurrence  in  mental  intent  to  effect  the  common  purpose 
is  sufficient.  Patnode  v.  Westenhaver,  114  Wis.  460,  90  N". 
W.  467. 

The  fact  that  the  title  to  some  of  the  property  alleged  to 
have  been  unlawfully  converted  was  placed  in  defendant 
Knauer  made  her  a  proper  party  defendant     Sec.  2603, 
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Stats.;  Draper  v.  Brown,  115  Wis.  361,  91  N.  W.  1001; 
Grady  v.  Maloso,  92  Wis.  666,  66  N.  W.  808;  Sullivan  v. 
Ashland  L.,  P.  £  St.  R.  Co.  156  Wis.  445, 146  N.  W.  506. 

The  complaint  is  based  upon  one  primary  right — account- 
ing and  recovery  of  property  fraudulently  converted  under  a 
collusive  agreement  between  all  of  the  defendants  except  the 
defendant  Knauer,  and  she  is  a  proper  party  under  the  stat- 
ute and  repeated  decisions  of  this  court 

By  the  Court. — The  orders  appealed  from  are  afltaned. 


Banaszek,  by  guardian  ad  litem.  Appellant,  vs.  F.  Maybb 

Boot  &  Shoe  Company,  Respondent 

Same,  Respondent,  vs.  Same,  Appellant 

October  6 — October  26, 1915. 

Master  and  servant:  Injury:  Insecurely  guarded  rollers:  Evidence: 
Sufficiency:  Opinion:  Special  verdict:  Order  for  judgment:  Taxa- 
tion  of  costs:  Time  limited:  New  trial  as  to  damages  only. 

1.  Under  sees.  1636^  and  1636ii,  Stats.  1911,  which  made  the  duty  to  se- 

curely guard  dangerous  machinery  an  absolute  one,  testimony  of 
an  employee  that  when,  as  the  result  of  a  sudden  Jerk,  his  fingers 
went  through  a  slot  in  the  guard  and  came  in  contact  with  the 
rollers  of  a  machine  for  pressing  shoe  soles  they  were  caught  and 
drawn  further  in,  and  that  a  thin  cast-iron  strip  forming  the  base 
of  the  guard  broke  and  gave  way,  allowing  his  hand  to  be  severely 
hurt,  was  sufficient  to  Justify  the  Jury  In  finding  that  the  rollers 
were  not  securely  guarded,  although  there  was  expert  testimony 
to  the  effect  that  the  guard  could  not  be  broken  in  the  manner  de- 
.    scribed. 

2.  A  verdict,  if  supported  by  evidence,  is  not  impeached  by  producing 

evidence  which,  if  believed  by  the  Jury,  would  have  supported  a 
contrary  finding. 
8.  Where  the  trial  court  in  effect  decided  that  its  clerk  hod  no  author* 
ity  to  enter  an  order  for  Judgment  on  a  special  verdict,  and  itself 
signed  and  filed  a  written  order  for  Judgment  thereon,  the  date 
of  such  written  order,  not  that  of  said  entry  by  the  clerk,  fixed 
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the  beginning  of  the  sixty  days  within  which,  under  sec  2894a,. 
I  Stats.,  the  prevailing  party  might  tax  his  costs. 

4.  The  plaintiff  in  an  action  for  unliquidated  damages  cannot  retain 
the  advantage  gained  by  a  verdict  in  his  favor  and  at  the  same 
time  have  a  new  trial  for  the  purpose  of  increasing  or  adding  to 
the  damages  assessed  in  such  verdict  [Whether  such  a  prac- 
tice, even  if  authorized  by  statute,  would  be  due  process  of  law,. 
Is  doubted.]  ^ 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  0.  Ludwig,  Circuit  Judge.     Affirmed, 

For  the  plaintiff  there  were  briefs  by  Rubin,  Fawcett  & 
Butcher,  attorneys,  and  W.  B,  Rubin  and  Paul  R.  Newcomb^ 
of  counsel,  and  oral  argument  by  W.  B.  Rubin. 

For  the  defendant  there  was  a  brief  by  Doe,  Ballhom  £ 
WUkie,  and  oral  argument  by  Harold  M.  WUkie  and  J.  J8» 
Doe. 


Timlin,  J.  In  this  action  by  an  employee  against  his  em- 
ployer grounded  upon  negligent  injury,  the  plaintiff  recov- 
ered judgment  for  $2,000  and  costs  for  a  serious  injury  ta 
his  left  hand,  not,  however,  amounting  to  total  loss  or  dis- 
ability of  the  hand.  From  this  judgment  the  defendant  ap- 
peals, contending  chiefly  that  the  evidence  is  insufficient  to- 
support  the  verdict,  and  that  in  any  event  costs  should  not 
have  been  taxed  in  plaintiff's  favor  because  more  than  sixty 
days  from  the  rendition  of  the  verdict  had  expired  when  the 
costs  were  taxed.  The  plaintiff  appeals  because  he  considers 
the  damages  inadequate,  and  attempts  to  raise  this  question 
by  exception  to  the  denial  of  his  motion  made  below  to  let  the 
verdict  stand  for  $2,000  and  grant  a  partial  new  trial  for  an 
assessment  of  additional  damages,  or  in  the  alternative  to  let 
the  verdict  stand  as  fixing  the  liability  of  the  defendant  and 
award  a  new  trial  for  the  purpose  of  assessing  damages  only. 

Considering  first  the  defendant's  appeal:  The  plaintiff 
was  working  at  a  machine  pressing  shoe  soles  between  rollers. 
Between  him  and  these  rollers  was  a  cast-iron  guard,  and 
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through  a  slot  or  opening  in  this,  parallel  with  the  rollers,  the 
soles  were  fed  into  the  rollers.  Below  "this  slot  and  part  of 
the  guard  was  a  thin  cast-iron  strip  forming  the  base  of  the 
guard  and  fastened  to  the  table  in  front  of  the  rollers  by  a 
screw  in  the  middle  and  tied  at  each  end  with  wire  passing 
under  the  table.  This  guard  had  previously  been  broken  and 
was  repaired  by  an  iron  lug  bolted  and  riveted  to  the  upright 
and  to  the  flat  strip  mentioned,  but  it  appeared  to  have  some 
looseness  or  play.  The  plaintiff's  account  of  the' injury  is 
that,  standing  with  both  feet  on  the  treadle  in  order  to  in- 
crease the  pressure  of  the  rollers,  he  was  by  a  sudden  jerk, 
caused  probably  by  the  rollers  coming  together  after  a  piece 
of  sole  leather  had  passed  through,  thrown  forward,  and,  ex- 
tending his  hands,  he  thrust  one  of  them  through  the  slot  to 
contact  with  the  rollers,  which,  seizing  his  fingers,  drew  them 
further  in,  when  the  guard  gave  way  by  the  breaking  of  the 
cast-iron  strip  mentioned  and  allowed  his  hand  to  be  severely 
hurt.  Defendant's  counsel  and  his  expert  witness  do  not  be- 
lieve that  it  could  be  possible  to  break  the  cast-iron  guard  in 
this  way  and  present  an  explanation  which  is  quite  plausible 
and  supported  by  evidence,  although  defendant's  witness 
Herman  Mueller  on  cross-examination  shows  that  the  break 
could  happen  in  that  way  without  the  fault  of  the  operator. 
But  a  verdict,  if  supported  by  evidence,  is  not  impeached  by 
producing  evidence  which,  if  believed  by  the  jury,  would 
have  supported  a  contrary  finding. 

The  question  remains  whether  the  employer  furnished  a 
secure  guard.  On  September  1,  1911,  when  this  injury  took 
place,  sees.  1636;  and  1636;;^  Stats.  1911,  which  made  the 
duty  to  furnish  such  a  guard  absolute,  were  in  force.  Htl" 
senhoff  v.  Pass,  155  Wis.  628,  145  K  W.  198. 

In  the  continual  flux  and  change  now  characteristic  of  the 
statute  law,  this  statute  appears  in  the  Statutes  of  1913,  with 
its  head  cut  off,  as  sec.  1636;;,  which  refers  to  guarding  or 
protecting  machinery  or  appliances,  etc,  "in  the  manner  re- 
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quired  in  the  foregoing  section."  The  foregoing  section  re- 
lates to  the  number  of  matches  to  be  packed  in  a  box. 
Ch.  223,  Laws  of  1913,  appears  to  repeal  sea  1636;,  which 
imposed  the  absolute  duty  to  guard  machinery,  but  whether 
any  other  provision  of  statute  takes  its  place,  or  whether  with 
the  ^^foregoing  section"  repealed  the  duty  still  persists  as  an 
absolute  duty,  are  questions  not  in  this  case  and  therefore  not 
decided.  But  imder  the  statute  governing  this  case  a  guard 
which  was  so  insecure  as  to  fail  of  its  purpose  in  the  very  ex- 
igency in  which  a  guard  is  required  might  authorize  the  jury 
to  find  that  the  machinery  was  not  securely  guarded.  There 
is  evidence  from  an  inspection  of  the  guard  itself  that  it  i& 
very  thin,  brittle,  and  consequently  weak.  We  cannot  accept 
as  conclusive  upon  the  court  below  or  the  jury  or  this  court, 
opinion  testimony  to  the  effect  that  this  guard  could  not  be 
broken  in  the  mariner  described  by  the  plaintiff,  viz.  by  hav- 
ing his  hand  drawn  by  the  rollers  behind  the  guard  further 
into  the  feed  slot  or  opening  in  the  guard.  Por,  although 
somewhat  disguised,  such  conclusion  is  really  an  opinion* 
So  we  conclude  that  there  was  evidence  from  which  the  jury 
might  find  as  they  did,  "the  revolving  rollers  at  which  the 
plaintiff  worked  when  he  was  injured  were  not  securely 
guarded."  There  was  also  evidence  from  which  the  jury 
were  authorized  to  find  that  the  plaintiff  at  the  time  of  his  in- 
jury was  performing  his  work  in  the  usual  manner. 

On  defendant's  second  point  it  appears  that  after  the  spe- 
cial verdict  there  were  motions  in  writing  on  the  part  of  the 
plaintiff  and  on  the  part  of  the  defendant  and  that  the  court 
heard  and  denied  these  several  motions  on  July  30,  1914. 
He  signed  no  written  order  on  that  day,  but  the  clerk  entered 
in  the  clerk's  record  book,  apparently  on  his  own  motion,  the 
following:  "July  30,  1914.  The  court  now  being  fully  ad- 
vised in  the  premises  renders  decision  in  open  court,  orders : 
that  the  motion  for  a  new  trial  be  denied  and'that  the  motion 
for  increase  of  damages  be  denied.     The  court  further  or- 
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dered  th^t  judgment  be  ordered  for  the  plaintiflf  for  $2,000 
damages  as  found  by  the  special  verdict"  On  October  14, 
1914,  the  circuit  judge,  by  an  order  in  writing  signed  and 
filed  on  that  day,  ordered  that  the  plaintiff  have  judgment  on 
said  verdict  for  the  sum  of  $2,000  with  interest  and  costs. 

In  Dresser  v.  Lemma,  122  Wis.  38Y,  100  K  W.  844,  and 
cases  therein  cited,  the  rule  was  established  that  sec.  2894a 
relates  only  to  verdicts  upon  which  the  clerk  of  the  court  has 
authority  to  prepare  and  enter  the  proper  judgment,  hence 
not  to  special  verdicts,  at  least  until  after  the  court  makes  an 
order  for  judgment  thereon.  The  clerk  could  not  give  him- 
self authority,  where  he  otherwise  had  none,  by  any  entry  in 
his  record  book  not  the  act  of  or  in  pursuance  of  the  order  of 
the  circuit  judge.  The  latter  having  signed  the  subsequent 
order  in  writing  on  October  14,  1914,  and  having  approved 
the  allowance  of  costs  which  were  taxed  more  than  sixty  days 
after  July  30,  1914,  by  doing  so  in  legal  effect  decided  that 
the  clerk  had  no  authority  to  enter  judgment  on  this  verdict 
until  on  or  after  October  14,  1914.  It  is  noticeable  that  the 
clerk's  entry  itself  by  implication  anticipates  the  necessity  or 
the  probable  making  and  filing  of  a  written  order  at  some 
later  time,  for  it  says,  "ordered  that  judgment  be  ordered  for 
the  plaintiff." 

We  believe  it  is  the  general  practice  to  have  an  order  in 
writing  signed  and  filed  in  case  the  motion  for  judgment  on 
a  special  verdict  is  either  granted  or  denied.  It  is  only  by 
construction  that  special  verdicts  are  included  at  all  in  sec. 
2894a,  that  section  being  limited,  as  we  have  seen,  in  case  of 
verdicts,  to  a  verdict  upon  which  the  clerk  is  authorized  to 
enter  judgment.  So  where  the  circuit  court  by  his  rulings 
repudiates  the  notion  that  the  clerk's  entry  was  his  act  in 
ordering  judgment  and  enters  instead  a  written  order  duly 
signed  and  filed,  the  latter  must  be  taken  to  set  the  sixty  days 
running  within  which  the  prevailing  party  must  tax  his  costs. 

The  plaintiff  plants  his  appeal  on  very  novel  grounds. 
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Notwithstanding  its  novelty,  the  plaintiff's  counsel  appears 
to  be  quite  serious  in  his  presentation  of  and  insistence  upon 
a  right  to  hold  fast  to  the  verdict  wherever  it  favors  him  and ' 
to  set  it  aside  and  have  a  new  trial  of  the  remaining  questions 
in  the  action  so  far  as  the  verdict  is  adverse  to  him.  But  the 
damages  in  an  action  for  negligence  are  entire  and  indivis- 
ible and  cannot  be  split  up  so  as  to  form  a  basis  for  several 
trials.  Indeed  the  splitting  up  of  entire  demands  so  that  a 
man' may  institute  several  actions  where  one  would  suffice  is 
forbidden,  whether  these  demands  arise  on  contract  or  grow 
out  of  tort.  This  is  too  elementary  to  require  citation  of  au- 
thority to  support  it.  It  may  well  be  doubted  whether,  even 
if  authorized  by  statute,  it  would  be  due  process  of  law  to 
permit  the  plaintiff,  in  an  action  for  unliquidated  damages, 
to  retain  the  advantage  gained  by  the  verdict  and  at  the 
same  time  have  one  or  more  new  trials  for  the  purpose  of  in- 
creasing or  adding  to  the  damages  first  awarded.  This 
might  deprive  the  defendant  in  such  new  trial  of  the  benefit 
of  many  items  of  evidence  proper  to  be  considered  by  the 
jury  in  mitigation  of  unliquidated  damages.  It  would  also 
impair  or  destroy  the  finality  of  verdicts  and  of  judgments 
founded  thereon.  Besides,  the  amount  of  the  verdict  here 
is  not  so  low  as  to  indicate  bias,  passion,  prejudice,  or  per- 
verseness  on  the  part  of  the  jury.  Between  this  amount 
awarded  and  the  higher  amount  expected  by  plaintiff,  hon- 
est men  might  reasonably  differ  with  regard  to  its  adequacy 
as  compensation.  The  plaintiff's  motions  were  properly  de- 
nied, and  the  judgment  must  be  affirmed  on  both  appeals. 

By  the  Court. — ^It  is  so  ordered,  neither  party  to  recover 
costs,  except  that  the  defendant  pays  the  clerk's  fees. 
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MuEHLBATJEK,  Appellant,  vs.  Klokner,  Respondent. 

October  6— October  26, 1915. 

Eighways:  Collision  between  vehicles:  Negligence:  Questions  for  fury. 

1.  In  an  action  for  personal  injuries  sustained  when  defendant's 

wagon  collided  with  plaintiff's  buggy  which  was  being  driven  in 
the  opposite  direction  on  the  extreme  right  of  the  traveled  track, 
it  is  held  on  the  evidence  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  failing  to  have  her  buggy 
brought  to  a  standstill  before  the  collision  occurred  or  in  filing 
to  shout  a  warning  to  defendant's  driver.  Lloyd  v.  Pugh,  158 
Wis.  441,  distinguished. 

2.  It  is  not  negligence  as  a  matter  of  law  to  permit  an  eleven-year-old 

boy,  when  accompanied  by  a  parent,  to  drive  a  horse  which  is  not 
shown  to  be  difficult  to  manage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Eschweilee,  Circuit  Judge.     Reversed. 
Max  J.  Leutermann  and  F.  P.  Hopkins,  for  the  appellant. 
G.  J.  Daveluar,  for  the  respondent. 

Barnes,  J.  This  is  an  action  for  damages  for  personal 
injury.  The  jury  found  the  defendant  negligent,  acquitted 
the  plaintiff  of  contributory  negligence,  and  awarded  $1,350 
damages.  The  trial  court  changed  the  answer  of  the  jury 
on  the  question  of  contributory  negligence  and  ordered  judg- 
ment dismissing  the  complaint     Plaintiff  appeals. 

Plaintiff  was  proceeding  easterly  on  one  of  the  streets  of 
Wauwatosa  in  a  light  buggy  drawn  by  one  horse  which  was 
being  driven  by  her  eleven-year-old  son.  The  defendant's 
servant  was  driving  a  heavy  horse  attached  to  a  heavy  wagon 
in  the  opposite  or  westerly  direction.  Both  horses  were  pro- 
ceeding slowly.  The  two  vehicles  collided,  and  the  plaintiff 
was  thrown  from  her  huggy  and  injured.  Water  and  sewer 
pipes  were  being  laid  on  the  north  side  of  the  street,  which 
for  this  reason  was  closed  to  travel. 
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There  was  evidence  from  which  the  jury  might  have  found 
that  the  unobstructed  portion  of  the  street  was  forty  feet 
wide  in  the  vicinity  of  the  collision ;  that  there  was  an  em- 
bankment on  the  south  edge  of  the  traveled  street  from  one 
and  one-half  to  two  and  one-half  feet  in  height;  that  the 
vehicle  in  which  plaintiff  was  riding  was  being  driven  as 
close  to  this  embankment  as  it  could  be,  and  that  the  defend- 
ant had  the  free  use  of  all  of  the  forty-foot  strip  except  that 
taken  up  by  the  plaintiff's  buggy  on  the  extreme  south  side. 

The  lower  court  held  plaintiff  guilty  of  contributory  neg- 
ligence because  her  vehicle  was  not  brought  to  a  standstill 
before  the  collision  occurred,  and  perhaps  because  she  did 
not  do  anything  to  warn  the  defendant's  driver  that  a  col- 
lision was  imminent  unless  he  changed  his'  coursa  The 
court  seems  to  have  based  its  decision  largely  on  the  case  of 
Lloyd  17.  Pugh,  158  Wis.  441,  149  N.  W.  150.  In  this  case 
the  collision  occurred  at  the  intersection  of  two  streets.  The 
plaintiff  was  going  east  and  the  defendants  team  nearly 
north.  It  was  the  duty  of  one  or  the  other  of  them  to  stop 
if  it  was  necessary  to  do  so  to  avoid  a  collision.  Defend- 
ant's driver  had  the  right  of  way  and  plaintiff  was  held 
guilty  of  contributory  negligence  because  she  did  not  ob- 
serve the  law  of  the  road  or  else  veer  to  the  north  to  avoid 
the  collision.  Here,  according  to  evidence  which  the  jury 
had  a  right  to  believe,  the  buggy  in  which  the  plaintiff  was 
riding  was  not  only  on  the  right  side  of  the  traveled  track 
but  was  to  the  extreme  right  of  such  track  when  the  accident 
occurred.  It  is  not  at  all  certain  that  by  stopping  she  would 
have  improved  the  situation  or  prevented  the  collision.  She 
had  a  right  to  assume  until  it  was  perhaps  too  late  that  de- 
fendant's driver  would  not  ^Tiog"  all  of  the  road,  but  would 
turn  out  in  time  to  prevent  what  occurred.  She  also  had  a 
right  to  assume  that  the  teamster  was  not  blind  and  that  he 
was  paying  some  attention  to  where  he  was  going,  without 
an  alarm  being  shouted  at  him.     Persons  riding  in  horse- 
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drawn  vehicles  are  not  obliged  to  carry  trumpets  with  them. 
Both  plaintiff  and  her  boy  testified  that  they  were  frightened 
when  they  became  aware  of  the  fact  that  they  were  in  dan- 
ger of  being  run  into.  This  was  natural  enough,  particu- 
larly as  plaintiff  was  holding  a  three-year-old  baby  in  her 
arms. 

This  court  held  at  an  early  day  in  Wood  v.  Luscomb,  23 
Wis.  287,  where  the  facts  were  more  favorable  to  the  defend- 
ant than  they  are  here,  that  it  was  not  contributory  negli- 
gence as  a  matter  of  law  for  a  person  driving  on  the  right 
side  of  a  street  to  fail  to  stop  before  the  collision  occurred. 
There  may  be  cases  where  the  contrary  should  be  held,  but  un- 
der the  facts  in  the  instant  case  we  are  of  the  opinion  that  the 
contributory  negligence  of  the  plaintiff  was  a  jury  question. 
It  is  suggested  that  it  was  negligence  on  plaintiff's  part  to 
permit  an  eleven-year-old  boy  to  drive  the  horse.  We  do  not 
think  it  is  negligence  as  a  matter  of  law  to  permit  a  boy  of 
this  age  when  accompanied  by  a  parent  to  drive  a  horse  that 
was  not  shown  to  be  diflScult  to  manage.  We  do  not  see  how 
the  boy's  manner  of  driving,  or  his  management  of  the  horse, 
had  anything  to  do  with  the  accident,  unless  it  be  said  that 
he  was  bound  to  stop  before  the  collision  occurred.  The  de- 
fendant's teamster  might  have  had  a  wholesome  fear  or  re- 
spect for  one  who  was  more  muscular  than  he,  and  hesitate 
to  run  him  down,  but  others  besides  pugilists  have  rights  on 
our  public  highways. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  reinstate  the  answer  of  the  jury  to  the 
fourth  question  in  the  special  verdict  and  to  enter  judgment 
for  the  plaintiff  on  the  verdict  as  corrected. 
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"Wbigbll,  Eespondent,  vs.  Gregg  and  husband,  Appellants, 

October  7— October  t6, 1915. 

Appeal:  Review:  Ooncluaiveness  of  findings:  Mortgages:  Implied 
agency  to  receive  payments:  Possession  of  securities:  Trust 
companies:  Tender:  Payment  into  court:  Foreclosure:  8olicitor'$ 
fee, 

1.  A  finding  by  the  trial  court  which,  though  nominally  a  finding  of 
fact,  is  in  the  nature  of  a  legal  conclusion  from  undisputed  evi- 
dence has  not  the  same  conclusiveness  on  appeal  as  a  finding 
resting  upon  probative  disputed  facts,  but  may  be  disregarded 
almost  as  readily  as  a  pure  error  of  law. 

t.  A  note  and  mortgage  given  by  defendant  to  a  trust  company,  pay- 
able to  it  at  its  offices,  were  sold  and  delivered  to  plaintiff.  De- 
fendant paid  the  interest  to  the  trust  company  for  five  years. 
Then,  by  written  agreement  between  defendant  and  the  trust 
company  as  agent  for  the  owner  (whose  identity  was  not  dis- 
closed), the  time  for  payment  was  extended,  defendant  agreeing 
therein  to  pay  the  principal  and  interest  to  the  trust  company 
as  agent.  Plaintiff  consented  to  this  agreement  Afterwards 
defendant  paid  interest  and  also,  before  it  was  due,  a  part  of  the 
principal  to  the  trust  company.  Held,  that  plaintiff  had  given 
the  trust  company  apparent  authority  to  receive  such  payments 
and  was  bound  thereby. 

t.  The  mere  fact  that  an  agent  has  not  possession  of  notes  or  securi- 
ties at  the  time  of  payment  is  not  conclusive  that  he  has  no  au- 
thority to  receive  such  pajrment. 

4.  In  view  of  the  broad  statutory  powers  of  triist  companies  and  the 

universal  custom  of  dealing  with  them  as  principals,  though 
known  to  be  agents  or  trustees,  their  authority  to  act  need  not 
be  established  by  the  same  strict  rules  that  obtain  in  case  of  in- 
dividuals. 

5.  As  against  persons  who  in  good  faith  and  without  negligence  have 

relied  upon  the  authority  of  a  trust  company  to  act  in  a  business 
matter  of  which,  to  the  knowledge  of  its  principal,  it  has  as- 
sumed full  charge,  such  principal  must  be  held  bound  by  acts  of 
the  company  which,  though  in  excess  of  its  express  authority, 
are  not  unusual  and  are  fairly  germane  to  the  subject  matter 
intrusted  to  it 
<.  Refusal  of  the  holder  to  receive  the  amount  due  on  a  note  because 
he  claimed  a  larger  sum,  did  not  waive  the  tender  or  make  it 
unnecessary  to  keep  the  tender  good  by  payment  into  court  as 
provided  in  Circuit  Court  Rule  XV. 
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7.  An  allowance,  without  evidence,  of  |200  as  solicitor's  fee  on  fore> 
closure  of  a  mortgage  for  |4,500  on  which  the  balance  due  waa 
about  11,550,  is  reduced  to  |50. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

Action  to  foreclose  a  mortgage  for  $4,500.  Defense,  pay- 
ment of  $3,000  and  tender  of  balance.  The  circuit  court 
found  against  the  defendants  and  entered  judgment  for  the 
face  of  the  mortgage  with  interest,  costs,  and  $200  solicitor  a 
fee.     From  such  judgment  defendants  appealed. 

Adolph  Huebschmann,  for  the  appellants. 

Charles  E.  Wild,  for  the  respondent 

ViNJE,  J.  December  10,  1903,  the  defendant  Margaret 
Anna  Gregg  executed  and  delivered  to  the  Citizens  Trust 
Company  her  note  for  $4,500  payable  in  five  years  and  se- 
cured by  a  mortgage  on  real  estate  executed  by  her  and  her 
husband,  Walter  F.  Gregg.  On  December  10,  1908,  the 
time  of  payment  of  the  note  was  extended  five  years  by  an 
agreement  in  writing  entered  into  by  the  Citizens  Trust 
Company  as  agent  for  the  owner  of  the  note  and  mortgage  as 
party  of  the  first  part  and  Margaret  Anna  Gregg  and  Walter 
F,  Gregg  as  parties  of  the  second  part.  In  this  extension 
agreement  the  defendants  agreed  to  pay  the  Citizens  Trust 
Company  as  agent  the  sum  of  $4,500  in  five  years,  together 
with  interest  at  the  rate  of  five  per  cent,  per  annum  payable 
semi-annually.  This  agreement  was  signed,  sealed,  wit- 
nessed, and  acknowledged  by  the  respective  parties  and  was 
accompanied  by  eleven  semi-annual  interest  coupons  signed 
by  both  defendants.  The  defendants  negotiated  the  loan 
through  one  H.  J.  Mabbett  and  paid  their  semi-annual  in- 
terest to  the  Citizens  Trust  Company  through  him.  On 
August  24,  1909,  they  paid  directly  to  the  Citizens  Trust 
Company  $1,000  of  principal  and  it  released  a  portion  of 
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the  mortgaged  premises.  On  October  2,  1909,  they  paid  a 
further  sum  of  $2,000  directly  to  the 'Citizens  Trust  Company 
-and  took  a  receipt  for  the  payment.  On  January  11,  1904, 
the  plaintiff  bought  the  note  and  mortgage  from  the  Citizens 
Trust  Company  and  both  were  delivered  to  him  and  have 
remained  in  his  possession  since.  He  also  bought  from  time 
to  time  a  number  of  other  notes  and  mortgages  from  it,  of 
which  he  took  and  retained  possession.  The  Trust  Com- 
pany collected  interest  on  the  notes  sold  to  him  and  in  some, 
cases  the  principal  also,  and  it  would  either  turn  over  the 
cash  to  him  or  other  securities  approved  by  him  in  lieu  of 
cash.  The  Trust  Company  looked  after  taxes  and  the  in- 
surance on  mortgaged  premises  and  executed  releases  of 
-mortgages  when  paid  in  full.  The  Trust  Company  did  not 
notify  plaintiff  of  the  payment  of  the  $1,000  and  $2,000 
principal  paid  in  1909,  and  he  did  not  perhaps  learn  defi- 
nitely of  such  payments  till  September  4,  1913.  He  then 
demanded  cash  or  approved  securities  from  it,  but  received 
neither.  He  tried  at  various  times  between  then  and  Oc- 
tober 2,  1913,  when  the  Trust  Company  closed  its  doors  and 
was  taken  charge  of  by  the  commissioner  of  banking  of  this 
state,  to  get  a  settlement  with  it,  but  without  success.  On 
October  7,  1913,  he  notified  the  defendants  not  to  make  any 
payments  to  the  Trust  Company,  and  that  was  the  first  time 
the  defendants  or  either  of  them  knew  who  owned  their 
note  and  mortgage.  The  extension  agreement  was  sent  to 
plaintiff  and  he  consented  to  it,  but  whether  such  consent 
was  given  before  or  after  its  execution  does  not  clearly  ap- 
pear; and  he  says  he  is  unable  to  say  whether  or  not  he 
knew  by  the  terms  of  the  agreement  that  the  Trust  Company 
had  authority  to  collect  principal  and  interest.  All  other 
notes  and  mortgages  bought  by  him  from  the  Trust  Com- 
pany as  well  as  the  ones  in  suit  were  made  payable  to  the 
Trust  Company  at  its  office. 

The  trial  court  foimd  that  the  Citizens  Trust  Company 
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had  no  authority  from  the  plaintiff  to  recei%^e  the  partial  pay- 
ments of  $1,000  and  $2,000,  and,  since  he  did  not  receive 
the  same  or  any  part  thereof,  defendants  are  entitled  to  no 
credit  therefor  as  against  him.  This  finding  rests  upon  con- 
clusions drawn  from  the  almost  undisputed  evidence  as  to 
the  transactions  between  the  several  parties  rather  than 
upon  any  conflict  in  the  testimony.  It  therefore  does  not 
carry  with  it  the  same  conclusiveness  as  a  finding  resting^ 
only  upon  probative  disputed  facts.  It  is  rather  in  the  na- 
ture of  a  legal  conclusion  drawn  from  undisputed  evidence, 
which,  if  not  in  accordance  with  the  view  of  this  court,  can 
be  disregarded  almost  as  readily  as  a  pure  error  of  law  on 
the  part  of  the  trial  court  This  is  said  not  by  the  way  of 
criticism  of  the  finding  m^de  or  of  its  form,  but  as  a  reason 
why  this  court  feels  free  to  disregard  it  though  nominally  a 
finding  of  fact 

Treating  the  Trust  Company  as  having  no  greater  general 
powers  than  an  individual  agent,  as  the  trial  court  evidently 
did,  he  came  to  the  conclusion  that  it  had  neither  express  nor 
implied  authority  to  receive  a  part  of  the  principal  before 
due.  The  cases  of  Bartel  v.  Brown,  104  Wis.  493,  80  N. 
W.  801;  Kohl  v.  Beach,  107  Wis.  409,  83  K  W.  657;  Loir 
zeaux  V.  Fremder,  123  Wis.  193,  101  N.  W.  423 ;  and  Bautz 
V.  Adams,  131  Wis.  152,  111  N.  W.  69,  tend  to  support  such 
conclusion,  though  it  is  deemed  that  the  undisputed  facts 
bring  the  case  within  the  doctrine  of  implied  authority  even 
if  the  agent  were  an  individual  instead  of  a  trust  company. 
McDennott  v.  Jackson,  97  Wis.  64,  72  K  W.  375 ;  Free- 
man V.  Dells  P.  &  P.  Oo.  150  Wis.  93, 135  K  W.  540.  In 
McDermott  v.  Jackson  the  rule  is  thus  stated : 

"If  a  principal  so  conducts  his  business,  either  through 
negligence  or  otherwise,  as  to  lead  the  public  to  believe  that 
his  agent  possesses  authority  to  contract  in  the  name  of  the 
principal,  such  principal  is  bound  by  the  acts  of  such  agent, 
within  the  scope  of  his  apparent  authority,  in  so  contracting 
with  any  person  who,  upon  the  faith  of  such  holding  out,  be- 
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lieves,  and  has  reasonable  ground  to  believe,  that  the  agent  has 
such  authority,  and  in  good  faith  deals  with  him,  even  though 
such  agent  have  express  secret  instructions  to  the  contrary.  If 
the  principal,  by  his  conduct,  imparts  to  his  agent  a  particu- 
lar character,  he  is  legally  respopsible  to  innocent  third  per- 
sons for  all  responsibilities  which  would  be  incident  to  such 
character  if  it  existed  by  express  authority,  and  without  re- 
gard to  any  secret  instructions.**     Pages  72,  73. 

In  the  present  case  the  principal,  through  the  extension 
agreement,  imparted  to  the  Trust  Company  the  apparent 
power  to  deal  with  the  whole  subject  matter  of  the  loan  by 
making  it  payable  to  the  Trust  Company  at  its  office  and  by 
failing  to  disclose  his  identity,  thus  making  it  impossible  for 
the  defendants  to  know  who  was  the  owner  of  the  securities. 
Only  a  partial  payment  of  principal  was  made,  and  there 
was  no  special  oexsasion  for  the  production  of  the  note  and 
mortgage,  or  a  demand  for  them,  as  in  case  of  a  payment  in 
fulL  There  is  nothing  in  the  evidence  to  show  that  the  de- 
fendants did  not  have  a  right  to  assume  that  the  Trust  Com- 
pany at  all  times  held  possession  of  the  note  and  mortgage. 
When  paid  in  full,  a  failure  to  demand  and  receive  them  is 
deemed  in  law  negligence  on  the  part  of  the  payor  unless  ex- 
cused by  special  circumstances.  Spence  v.  Pieper,  107  Wis. 
453,  83  N.  W.  660.  But  a  want  of  possession  of  securities 
.does  not  determine  the  question  of  authority.  In  2  Corp. 
Jur.  625,  the  rule  is  thus  stated: 

!  "The  mere  fact  that  the  agent  has  not  possession  of  the 
notes  or  securities  at  the  time  of  payment  is  not  conclusive 
that  he  has  no  authority  to  collect  the  same,  but  is  only  a  cir- 
cumstance to  be  considered  in  determining  the  question ;  and 
the  facts  and  circumstances  may  be  such  that,  notwithstand- 
ing the  agent  has  not  such  possession,  he  has  actual  author- 
ity, expressed  or  implied,  to  make  the  collection." 

A  large  number  of  authorities  are  cited  to  sustain  the  rule 
stated. 

In  Central  T.  Co.  v.  Folsom,  1G7  X.  Y.  285,  60  N.  E. 
Vol.  161  —  27 
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599,  it  is  said,  quoting  from  Doubleday  v.  Kress,  60  N.  T. 
410: 

"The  reason  of  the  rule  that  one  who  has  made  the  loan 
as  agent  and  taken  the  security  is  authorized  to  receive  pay- 
ment when  he  retains  possession  of  the  security  is  founded 
upon  human  experience  that  the  payor  knows  that  the  agent 
has  been  trusted  by  the  payee  about  the  same  business,  and 
he  is  thus  given  a  credit  with  the  payor/* 

In  Cheshire  Prov.  Inst.  v.  Vandergrift  (Neb.)  95  N.  W. 
615,  it  appeared  that  an  undisclosed  principal  directed  his 
agent  to  make  a  loan  and  to  take  a  note  and  coupons  evidenc- 
ing the  loan  and  the  mortgage  securing  the  same  in  the  name 
of  the  agent  and  that  he  permitted  the  agent  to  collect  the 
interest.  It  was  held  that  such  facts  tended  strongly  to 
show  authority  on  the  part  of  the  agent  to  receive  and  receipt 
for  the  payment  of  the  note  and  to  enter  a  satisfaction  of 
the  mortgage. 

But  in  determining  the  question  of  the  powers  of  an  agent 
trust  companies  do  not  stand  on  a  parity  with  individuals. 
They  are  by  law  (sees.  2024 — T7t  et  seq.  Stats.  1913)  au- 
thorized to  act  "as  agent  or  attorney  for  the  transaction  of 
business,  the  management  of  estates,  the  collection  of  rents, 
interests,  dividends,  mortgages,  bonds,  bills,  notes,  and  other 
securities  or  moneys"  (sub.  (7),  sec.  2024 — 77k) ,  and  under 
such  authority  it  has  become  customary  in  the  business  world 
to  do  just  what  the  plaintiff  did  in  this  case — ^leave  it  to  the 
Trust  Company  to  collect  principal  and  interest  on  loans 
purchased  from  it,  reinvest  the  moneys  collected  subject  to 
his  right  to  approve  the  security,  look  after  the  payment  of 
taxes  and  insurance  on  mortgaged  premises,  and  execute  re- 
leases of  mortgages  when  paid. 

In  the  instant  case  the  loan  was  negotiated  by  the  Trust 
Company  and  made  payable  to  it  and  at  its  office;  interest 
was  paid  to  it  semi-annually  for  five  years,  and  then  it  made 
an  extension  agreement  with  the  defendants,  signed  and  ae- 
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knowledged  by  it  The  principal  and  interest  were  made 
payable  to  it  and  at  its  place  of  business.  True,  the  exten- 
sion agreement  informed  the  defendants  that  the  Trust  Com- 
pany was  acting  for  an  undisclosed  principal.  But  such 
principal,  they  knew,  directed  them  to  deal  with  the  Trust 
Company  by  keeping  himself  undisclosed.  They  were  com- 
pelled to  deal  with  the  Trust  Company  as  long  as  neither 
the  principal  nor  it  saw  fit  to  inform  them  who  in  fact  was 
the  owner  of  the  note  and  mortgage  The  custom  of  dealing 
with  trust  companies  on  the  assumption  that  they  possess 
plenary  authority  to  do  the  things  they  hold  themselves  out 
as  having  authority  to  do,  is  so  general  that  incalculable 
hardships  would  ensue  if  their  authority  to  act  had  to  be  es- 
tablished by  the  same  strict  rules  that  obtain  in  the  case  of 
an  individual  acting  as  an  agent  Where  to  the  knowledge 
of  a  principal  they  assume  full  charge  of  a  business  matter 
he  must  be  held  to  have  constituted  them  his  agent  for  that 
purpose,  even  though  they  may  exceed  express  authority,  so 
long  as  their  action  is  fairly  germane  to  the  subject  matter 
intrusted  to  their  hands.  The  principal  cannot  be  heard  to 
say,  as  against  those  who  have  in  good  faith  and  without  neg- 
ligence relied  upon  their  authority  to  act,  that  he  did  not  ex- 
pressly empower  them  to  do  an  act  which  relates  to  and  is  a 
customary  transaction  in  the  matter  intrusted  to  them. 
Owing  to  the  broad  statutory  authority  given  them  to  act  as 
agents  for  others,  and  the  universal  custom  of  the  public  of 
dealing  with  them  as  with  a  principal,  though  known  to  be 
agents  or  trustees,  they  must  be  held  to  have  authority  to  act 
where  they  assume  to  do  so,  and  where  their  action  is  not  an 
unusual  one  and  is  germane  to  the  subject  matter  intrusted 
to  them,  and  parties  in  good  faith,  and  without  negligence, 
believe  that  they  possess  the  authority  necessary  to  bind  their 
|)rincipal. 

Tested  by  these  principles  the  case  at  bar  is  one  where  the 
plaintiff  is  bound  by  the  acts  of  its  agent,  the  Trust  Com- 
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pany,  in  receiving  part  of  the  principal  before  it  became  due 
and  in  releasing  a  portion  of  the  mortgaged  premises.  Pay- 
ment to  it  was  payment  to  plaintiff.  The  trial  court,  there- 
fore, erred  in  refusing  a  credit  to  the  defendants  of  $3,000 
on  the  note. 

On  December  10,  1913,  the  defendants  tendered  plaintiff 
the  sum  of  $1,546.16,  the  amount  then  due  on  the  noto.  He 
refused  to  receive  it,  claiming  $3,000  more  with  interest  was 
due.  The  defendants  failed  to  pay  the  amount  into  court  as 
required  by  Circuit  Court  Kule  XV,  and  the  court  properly 
found  that  their  tender  was  not  kept  good.  The  cases  of 
Kreutzer  v.  Lynch,  122  Wis.  474,  100  K  W.  887,  and  Inglis 
V.  Fohey,  136  Wis.  28,  116  N.  W.  857,  relied  upon  by  de- 
fendants to  the  effect  that  plaintiff  waived  the  tender  by  re- 
fusing to  accept  the  money,  do  not  apply  to  a  case  like  the 
one  at  bar  where  the  dispute  is  as  to  the  amount  due.  The 
cases  mentioned  are  where  the  party  to  whom  the  tender  was 
made  repudiated  in  toto  the  contract  relied  upon  by  the  party 
making  the  tender.  The  mortgage  provides  for  a  customary 
and  reasonable  sum  of  money  as  solicitor's  fee.  The  court 
found,  without  any  evidence  so  far  as  we  can  discover  from 
the  record,  that  $200  was  a  reasonable  and  customary  fee. 
This  amount  should  be  reduced  to  $50. 

By  the  Court — Judgment  reversed.  The  trial  court  is 
directed  to  enter  judgment  of  foreclosure  against  the  prem- 
ises not  released  from  the  lien  of  the  mortgage  in  favor  of 
plaintiff  for  the  sum  of  $1,546.16,  with  interest  thereon 
from  December  10,  1913,  at  six  per  cent,  $50  solicitor's  fee, 
and  the  costs  of  the  action.  Judgment  for  a  deficiency,  if 
any,  to  be  entered  against  both  defendants.  The  defendants 
are  entitled  to  their  costs  upon  this  appeal 
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WiNTBENiTZ,  Appellant,  vs.  Schmidt,  Respondent 

Octoher  7 — October  26,  1915. 

Judgment  on  cognovit:  Reopening  case:  Discretion:  Appeal  from 
civil  court:  Coats, 

L  It  was  an  abuse  of  discretion  to  refuse  to  reopen  a  case  in  which 
Judgment  had  been  entered  on  cognovit  and  permit  defense  to  be 
made,  where  the  moving  papers  included  an  answer  setting 
forth  a  complete  defense  and  showed  that  the  Judgment  was 
suffered  through  'Mistake,  inadvertence,  surprise,  or  excusable 
neglect." 

2.  The  hearing  of  an  appeal  to  the  circuit  court  from  the  civil  court 
of  Milwaukee  county  is  brought  on  by  motion,  and  motion  costs 
not  exceeding  |10  may  be  allowed  thereon. 

Z.  Under  sec.  3069,  Stats.  1913,  as  amended  by  sec.  9,  ch.  219,  Laws 
1915,  an  order  of  the  circuit  court  simply  reversing  an  order  of 
the  dyll  court  la  not  appealable. 

Apptcat,  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscae  M.  Fbitz,  Circuit  Judge.     Affirmed. 

Judgment  on  cognovit  having  been  entered  in  the  civil 
court  of  Milwaukee  county  in  this  action,  that  court  denied 
defendant's  motion  to  vacate  the  judgment  and  allow  a  de- 
fense to  be  interposed.  On  appeal  to  the  circuit  court  this 
order  was  reversed  with  $10  costs,  and  the  civil  court  was 
ordered  to  allow  the  proposed  defense  to  be  made  on  certain 
terms.     From  this  latter  order  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Michael  Levin. 

F.  H.  Gugel,  for  the  respondent 

WiNSLOw,  C.  J.  The  order  of  the  circuit  court  must  be 
affirmed.  The  moving  papers  in  the  civil  court  included  an 
answer  setting  forth  a  complete  defense  and  affidavits  show- 
ing that  the  judgment  had  been  suffered  through  "mistake, 
inadvertence,  surprise,  or  excusable  neglect."  Under  these 
circumstances  it  is  an  abuse  of  discretion  to  refuse  to  reopen 
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the  case  and  allow  the  defense  to  be  made.  Sec.  2832, 
Stats. ;  Bloor  v.  Smith,  112  Wis.  340,  87  K  W.  870. 

The  court  was  entirely  justified  in  imposing  motion  costs. 
Such  costs,  not  exceeding  $10,  may  be  allowed  on  any  mo- 
tion. Sec.  2924,  Stats.  The  hearing  of  an  appeal  from  the 
civil  court  to  the  circuit  court  is  brought  on  by  motion. 
Sub.  4,  sec.  28,  ch.  549,  Laws  1909. 

Under  the  present  statute  regulating  appeals  to  this  court 
the  order  of  the  circuit  court  before  us  would  not  be  appeal- 
able because  it  simply  reverses  an  order  of  the  civil  court 
Sec.  3069,  Stats.,  as  amended  by  sec.  9,  ch.  219,  Laws  1915. 

By  the  Court, — Order  affirmed. 


Tabak,  Appellant,  vs.  Milwaukee  Electbio  Batlwat  & 
Light  Company,  Respondent 

October  7—Octoher  26,  1915. 

Street  railways:  Injury  to  passenger:  Jerking  of  car  in  starting:  Neg- 
ligence: Special  verdict:  Construction:  Omissions:  Decision  5y 
court. 

1.  The  mere  fact  that  a  street  car  was  suddenly  Jerked  when  it 
started,  causing  a  passenger  to  fall,  does  not  in  itself  establish 
negligence  in  the  starting. 

S.  In  an  action  for  injuries  to  a  passenger  who  fell  while  going  from 
the  platform  to  the  inside  of  a  street  car,  findings  by  the  Jury 
that  the  car  was  suddenly  jerked  so  as  to  cause  such  fall  and 
that  the  jerking  was  not  due  to  any  negligence  of  the  motorman» 
are  construed  as  showing  no  more  than  that  the  car  started  with 
the  ordinary  jerking  of  an  electric  street  car  in  its  usual  opera- 
tion. 

8.  Where  counsel  for  the  respective  parties  were  required  by  the 
trial  court  to  specify  their  objections  to  the  questions  prepared 
by  the  court  for  a  special  verdict,  but  did  not  call  attention  to  the 
omission  of  any  controverted  matter  of  fact,  any  such  matter  so 
omitted  will  be  deemed,  under  sec.  2858m.  Stats.,  to  have  been 
determined  by  the  court  in  conformity  with  its  Judgment. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oscab  M.  Fritz,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  a  passenger  on  one  of  defend- 
ant's street  cars. 

The  plaintiff  is  a  married  woman  thirty-five  years  of  age. 
The  defendant  operates  electrically  propelled  street  cars  in 
the  city  of  Milwaukee  and  carries  passengers  for  hire.  On 
April  22,  1914,  in  the  forenoon,  the  plaintiff  with  a  friend, 
one  Mrs.  Cucu,  boarded  one  of  defendant's  cars  which  was 
being  operated  on  Thirty-fifth  street  After  getting  onto  the 
platform  of  the  car  and  attempting  to  step  into  the  aisle  of 
the  car,  and  while  reaching  in  her  sweater  pocket  for  her 
transfer,  the  car  started  and  the  plaintiff  was  thrown  to  the 
floor.  There  is  a  step  leading  from  the  platform  into  the 
car,  and  the  plaintiff  was  thrown  across  this  step  in  such  a 
way  that  her  omentum  was  torn  so  as  to  necessitate  an  im- 
mediate operation.  The  plaintiff  alleges  in  her  complaint 
that  the  car  started  with  1a  sudden  jerk,  caused  by  the  negli- 
gence of  the  defendant,  and  the  plaintiff  and  Mrs.  Cucu  both 
testified  at  the  trial  that  the  car  did  start  with  a  jerk.  One 
Mr.  Gaulke,  who  boarded  the  car  at  the  same  place,  testified 
that  there  was  no  jerk,  and  so  did  the  conductor. 

By  a  special  verdict  the  jury  found  that  the  car  was  sud- 
denly jerked ;  that  the  motorman  was  not  negligent  in  oper- 
ating the  car ;  that  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  proximately  contributed  to  produce  her  injury; 
and  assessed  plaintiff's  damages  at  $1,500. 

An  order  was  entered  denying  plaintiff's  motion  for  judg- 
ment on  the  verdict  and  for  a  new  trial  and  granting  defend- 
ant's motion  for  judgment  on  the  verdict.  This  is  an  ap- 
peal from  the  judgment  in  defendant's  favor. 

For  the  appellant  there  was  a  brief  by  Rubin,  Fawceit  & 
Butcher,  attorneys,  and  W.  B.  Rubin  and  Paul  R.  Newcomb, 
of  counsel,  and  oral  argument  by  W.  B.  Rubin.     They  cited, 
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among  other  cases,  Fitch  v.  Mason  City  &  C.  L.  T.  Co.  124 
Iowa,  665,  100  N.  W.  618;  Smith  v.  St.  Paul  City  B.  Co. 
32  Minn.  1,  18  N.  W.  827,  828;  New  Jersey  R.  &  T.  Co.  v. 
Pollard,  22  Wall.  341;  O'Callaghan  v.  Dellwood  Park  Co. 
242  111.  336,  89  N.  E.  1005;  LouisvUle,  N.  A.  &  C.  B.  Co. 
V.  Jones,  lOa  Ind.  551,  9  N.  E.  476;  St.  Louis,  I.  M.  £  8. 
B.  Co.  V.  Holmes,  96  Ark.  339,  131  S.  W.  692 ;  Consolidated 
T.  Co.  V.  Thalheimer,  59  K  J.  Law,  474,  37  Atl.  132 ;  Cop^ 
land  V.  Omaha  &  C.  B.  St.  B.  Co.  (Neb.)  161  N.  W.  947; 
Irvine  v.  D.,  L.  &  TF.  B.  Co.  184  Fed.  664,  671;  Lee  Line 
Steamers  v.  Bobin^on,  218  Fed.  559,  563;  Oleeson  v.  Va. 
M.  B.  Co.  140  U.  S.  435,  443, 11  Sup.  Ct  859;  Weber  v.  C, 
B.  I.  &  P.  B.  Co.  (Iowa)  151  N.  W.  852;  Harden  v.  C,  M. 
&  St.  P.  B.  Co.  102  Wis.  213,  78  N.  W.  424;  Spencer  v.  C, 
M.  &  St.  P.  B.  Co.  105  Wis.  311,  313,  81  N.  W.  407;  Hop- 
kins V.  C,  M.  &  St.  P.  B.  Co.  128^ Wis.  403,  107  N.  W.  330; 
Otto  V.  Milwaukee  N.  B.  Co.  148  Wis.  54,  134  N.  W.  157; 
Kinziger  v.  C.  &  N.  W.  B.  Co.  156  Wis.  497,  146  K  W. 
518;  Hewitt  v.  Southern  Wis.  B.  Co.  159  Wis.  309,  150  N. 
W.  502. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Shaw, 
Muskai  &  Van  Dyke,  and  oral  argument  by  Carl  MuskaL 

SiEBECKEB,  J.  The  jury  by  their  special  verdict  foimd 
that  the  car,  when  started,  was  "suddenly  jerked,"  which 
caused  the  plaintiff  to  fall  onto  the  floor  of  the  car  while 
going  from  the  platform  to  the  inside  of  the  car.  The  plaint- 
iff described  the  start  of  the  car  as  follows :  "It  started  so  fast 
and  jerked;"  "The  car  went  backward  and  forward;"  "It 
was  fast;"  ^^When  I  got  in  the  car  the  car  started  inmiedi- 
ately  and  it  started  so  suddenly;"  "It  jerked  up  and  down, 
and  I  fell."  Mrs.  Cucu,  sworn  as  a  witness,  testified  that 
she  boarded  the  car  with  the  plaintiff,  that  plaintiff  followed 
her  and  was  "right  behind"  her,  and  that  the  car  "jerked;" 
that  plaintiff  fell  against  her  foot;  that  she  was  then  stepping 


Digitized  by 


Google 


26]  AUGUST  TERM,  1915.  425 

Tabak  y.  Milwaukee  E.  R.  ft  L.  Co,  161  Wis.  422. 

in  the  car  when  the  car  started  and  jerked  and  the  plaintiff 
fell.  A  Mr.  Gaulke  boarded  the  car  at  the  same  time,  was 
ahead  of  the  ladies,  and  did  not  observe  any  jerk  or  motion 
of  the  car  before  plaintiff  fell.  The  conductor  testified  that 
the  car  had  not  started  when  the  plaintiff  fell,  and  the  motor- 
man  states  he  did  not  know  that  plaintiff  had  fallen  until 
she  was  removed  from  the  car.  The  jury  found  that  the 
jerking  of  the  car  was  not  due  to  any  negligence  of  the 
motorman.  The  court  held  that  the  finding  of  the  jury  that 
plaintiff's  fall  was  caused  by  a  sudden  jerk  of  the  car  did 
not,  under  the  facts  and  circumstances  shown,  justify  the  in- 
ference that  defendant  was  guilty  of  negligence  in  starting 
the  car.  The  court  construed  the  finding  in  question  1  of 
the  verdict  as  showing  no  more  than  that  the  car  started  with 
the  ordinary  jerking  of  an  electric  street  car  in  its  usual  op- 
eration. We  are  of  the  opinion  that  this  conclusion  of  the 
trial  court  was  correct  The  fact  that  the  car  suddenly 
jerked  when  it  started  does  not  in  itself  establish  negligence. 
McGann  v.  Boston  E.  R.  Co.  199  Mass.  446,  85  N*.  E.  570; 
Boston  E.  R.  Co.  v.  Smith,  168  Fed.  628;  Bradley  v.  Ft.  W. 
&  E.  R.  Co.  94  Mich.  35,  53  K  W.  915;  Otto  v.  M.  N.  B. 
Co.  148  Wis.  54,  134  K  W.  157. 

It  is  contended  that  under  this  ruling  of  the  court  in  con- 
struing the  effect  of  the  verdict  it  was  error  not  to  grant 
plaintiff  a  new  trial  upon  the  ground  that  the  special  verdict 
as  construed  by  the  court  made  it  an  incomplete  verdict  At 
the  time  the  case  was  submitted  to  the  jury  upon  the  special 
verdict  rendered,  counsel  for  the  respective  parties  were  re- 
quired by  the  court  to  specify  their  objections  to  the  verdict 
as  prepared  by  the  court  and  no  controverted  matter  of  fact 
was  brought  to  the  attention  of  the  court  as  omitted  from  the 
verdict  Under  this  state  of  the  record  the  provision  of  sec. 
2858m,  Stats.  1918,  controls,  and  it  must  be  considered  that 
any  omitted  controverted  matter  of  fact  not  included  in  the 
verdict  was  determined  by  the  court  in  conformity  with  the 
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judgment.  The  record,  however,  discloses  that  the  court  de- 
termined the  issues  of  negligence  upon  the  evidence  before  it 
In  the  written  memorandum  decision  pf  the  court  on  the  mo- 
tion for  a  new  trial  the  court  states : 

"The  evidence  discloses  that  at  the  time  the  car  was  jerked 
the  plaintiff  was  going  from  the  platform  to  the  inside  of  the 
car  proper.  She  was  standing  apparently  in  a  safe  place. 
The  mere  fact  that  while  she  was  in  that  position  there  was  a 
sudden  jerk  of  such  car  as  caused  her  to  be  thrown,  does  not 
in  and  of  itself  entitle  her  to  recover.  Negligence  in  some 
respect  on  the  part  of 'the  defendant,  or  for  which  the  defend- 
ant is  chargeable,  must  also  be  affirmatively  established. 
(Citing.)  The  jury  has  expressly  found  that  there  was  no 
negligence  on  the  part  of  the  motorman  in  operating  the  car. 
There  is  no  evidence  that  there  was  any  defect  in  the  car  or 
the  tracks." 

This  is  a  determination  of  the  questions  not  included  in 
the  verdict  and  the  record  sustains  the  conclusions  of  the 
court.     There  is  no  reversible  error  shown  by  the  record. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


City  of  Milwaukee,  Respondent,  vs.  Filkb  &  Stowell 
Company,  Appellant 

Octoler  7 — October  26,  1915. 

Municipal  corporations:  Power  to  regulate  steam  engines,  etc:  Licens- 
ing of  engineers, 

1.  Power  to  regulate,  given  to  a  municipal  corporation,  ordinarily 

includes  the  power  to  license  when  necessary  to  proper  regula- 
tion. 

2.  Considered  in  connection  with  sec.  925 — 52c,  Stats.,  relating  to  the 

construction  of  powers  conferred  upon  cities  of  the  first  class,  the 
power  given  to  the  city  of  Milwaukee  "to  provide  for  the  inspec- 
tion and  regulation  of  stationary  engines  and  boilers"  includes 
power  to  require  the  licensing  of  engineers  for  such  engines 
and  boilers. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscae  M.  Fritz,  Circuit  Judga     Affirmed. 

This  action  was  brought  by  the  city  of  Milwaukee  to  re- 
cover a  penalty  on  breach  of  ordinance  relating  to  stationary 
and  portable  boilers.  It  is  charged  that  the  defendant 
owned  and  controlled  a  certain  steam  power  plant  and  au- 
thorized and  permitted  certain  persons  without  a  proper  and 
valid  license,  as  required  by  ordinance,  to  operate,  manage, 
and  take  charge  of  a  steam  power  plant  while  working  under 
pressure,  and  that  said  defendant  became  subject  to  the  pen- 
alty provided  in  the  ordinance. 

The  defense  is  want  of  power  by  the  city  to  pass  the  ordi- 
nance. Power  is  claimed  by  plaintiif  under  the  charter  pro- 
vision "to  provide  for  the  inspection  and  regulation  of  sta- 
tionary engines  and  boilers.''  The  ordinance  provides  that 
it  shall  be  unlawful  for  any  person  to  operate  any  stationary 
or  portable  steam  boiler,  engine,  or  any  portion  of  a  steam 
plant  or  appliance  connected  therewith  in  the  city  of  Mil- 
waukee when  working  under  pressure,  except  by  an  engineer 
who  has  been  duly  licensed  so  to  do  and  who  shall  exhibit  a 
certificate  thereof  as  provided  in  the  ordinance. 

The  defendant  was  found  guilty  of  violating  the  ordinance 
and  fined,  and  appealed  from  the  judgment  to  this  court. 

For  the  appellant  there  was  a  brief  by  Olicksman,  Oold  & 
Corrigan,  attorneys,  and  Joseph  E,  Tiemey,  of  counsel,  and 
oral  argument  by  W.  L.  Oold. 

For  the  respondent  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  E.  L.  Mclntyre,  assistant  city  attorney, 
and  oral  argument  by  Mr.  Mclntyre. 

Kekwin,  J.  Whether  the  city  had  power  to  pass  the  or- 
dinance under  the  charter,  providing  "for  the  inspection  and 
regulation  of  stationary  engines  and  boilers,"  is  the  only 
question  involved  upon  this  appeal.  Counsel  for  appellant 
relies  upon  Chain  Belt  Co.  v.  Milwaukee,  151  Wis.  188,  138 
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N.  W.  621;  Ogden  v.  Madison,  111  Wis.  413,  87  K  W.  568; 
Wis.  T.  Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W.  828,  and  some 
foreign  authorities. 

In  the  Chain  Belt  Co.  Case  authority  to  pass  the  ordinance 
was  claimed  under  the  welfare  clause,  and  this  court  held 
that  it  could  not  be  implied  from  the  "general  welfare'^ 
clause  in  the  charter.  An  examination  of  the  Chain  Belt 
Co.  Case  will  show  that  it  is  clearly  distinguishable  from  the 
instant  case  in  many  particulars,  some  of  which  will  be  re- 
ferred to  later. 

Ogden  v.  Madison,  supra,  states  the  general  rule,  viz.  that 
municipal  corporations  possess  and  can  exercise  only  such 
powers  as  are  granted  in  express  words;  such  as  are  neces- 
sarily implied  in  or  incident  to  the  powers  expressly  granted; 
and  those  essential  to  the  declared  objects  and  purposes  of 
the  corporation. 

The  case  of  Wis.  T.  Co.  v.  Oshhosh,  supra,  involved  a 
question  of  license  for  revenue.  The  city  sought  by  ordi- 
nance to  charge  the  telephone  company  $300  per  year  for  the 
right  to  operate  in  the  streets,  and  it  was  held  that  the  com- 
mon council  was  without  power  to  do  so. 

In  the  instant  case  the  ordinance  was  passed  for  regulation 
solely.  The  power  to  regulate  ordinarily  includes  the  power 
to  license  when  such  power  is  necessary  to  proper  regulation. 
We  think  the  weight  of  authority  is  to  the  effect  that  the 
power  to  regulate  implies  the  power  to  license  when  in  aid 
of  regulation. 

In  the  Chain  Belt  Co.  Case  this  court  refers  to  the  rule  of 
strict  construction  and  says  that  the  power  to  license  cannot 
be  implied  under  the  general  welfare  clause.  Since  the  de- 
cision of  that  case,  however,  we  have  had  some  legislation  on 
the  subject,  sec  925 — 52c,  being  ch.  678,  Laws  1913.  This 
legislation  was  intended  to  broaden  the  powers  of  cities  of 
the  first  class. 

It  seems  clear  under  the  general  charter  power  to  regulate 
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and  the  above  statute  that  the  city  had  power  to  pass  the  or- 
dinance in  question.  Mehlos  v.  Milwwukee,  166  Wis.  591, 
146  N.  W.  882;  Cream  City  B.  P.  Co.  v.  Milwaukee,  168 
Wis.  86,  147  N.  W.  25;  8  McQuillin,  Mun.  Corp.  §  989; 
Trigg  v.  Dixon,  96  Ark.  199, 131  S.  W.  695 ;  Kinsley  v.  Chi- 
cago,  124  HI.  359, 16  N.  E.  260 ;  25  Cyc  602. 

Whether  the  city  would  have  power  in  aid  of  regulation  to 
pass  the  ordinance  in  question  in  the  absence  of  sec.  925 — 
52c  we  need  not  and  do  not  determine. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed* 


State  ex  bel.  MoLogait,  Bespondent,  vs.  Bubeb,  Appellant 

Odoher  l^-Octoher  26, 1916, 

ConsiituHonal  lato:  JusticeB  of  tlie  peace:  Limiting  numher. 

Under  see.  15»  art.  VII,  Const,  (providing  that  the  number  and  clas- 
Biflcation  of  justices  of  the  peace  to  be  elected  in  towns,  cities, 
and  Tillages  shall  be  regulated  by  law,  and  that  they  shall  have 
such  ciTil  and  criminal  jurisdiction  as  shall  be  prescribed  by 
law),  the  legislature  had  power  (by  ch.  468,  Laws  1911)  to  limit 
the  number  of  justices  in  cities  of  the  first  class  to  one,  leaving 
that  one  clothed  with  extensiye  civil  jurisdiction  and  many  im- 
portant powers  and  duties,  fixing  a  moderate  salary  for  him,  and 
Imposing  no  handicap  preventing  the  acceptance  of  or  holding 
the  office.  State  ex  reU  Burke  v.  Hinkel,  144  Wis.  444,  distin- 
guished. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Milwau- 
kee county :  Geo.  W.  Bubnell,  Judge.     Affirmed. 

The  judgment  appealed  from  was  one  of  ouster  in  quo  war- 
ranto. 

For  the  appellant  there  was  a  brief  by  Glichsman,  Gold  de 
Corrigan,  attorneys,  and  Joseph  E.  Tiemey,  of  counsel,  and 
oral  argument  by  Mr.  Tiemey  and  Mr.  W.  L.  OohL 
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Por  the  respondent  there  was  a  brief  by  Daniel  W.  Hoan 
and  Clifton  Williams,  and  oral  argument  by  Mr.  Williams. 

Timlin,  J.  In  response  to  the  inquiry  by  what  warrant 
he  claims  to  hold  and  exercise  the  functions  of  the  office  of 
justice  of  the  peace  in  the  city  of  Milwaukee,  the  defendant 
shows  that  he  is  one  of  eleven  justices  of  the  peace  by  former 
statute  authorized  to  be  elected  in  and  to  hold  and  exercifle 
that  office  in  said  city  and  that  he  holds  over  after  the  expira- 
tion of  the  term  for  which  he  was  elected  by  force  of  sec  15, 
art.  VII,  Const.  He  contends  that  his  successor  was  never 
lawfully  elected  or  qualified,  because,  although  the  relator 
was  elected  and  qualified  as  sole  justice  of  the  peace  for  said 
city  on  a  salary  as  enacted  in  chs.  468,  423,  and  424,  Laws 
1911,  these  statutes  are  in  conflict  with  the  constitution  of  the 
state  and  therefore  invalid. 

Our  constitution  vests  the  judicial  power  of  the  state  in  an 
elective  supreme  court,  elective  circuit  courts,  courts  of  pro- 
bate, and  justices  of  the  peace;  with  a  further  provision  to 
the  effect  that  the  legislature  may  also  establish  other  inferior 
courts.  Const,  art.  VII,  sec.  2.  Former  statutes  plainly  in- 
tended to  abolish  the  office  of  justice  of  the  peace  in  said  city 
were  held  unconstitutional  in  State  ex  rel.  Burke  v.  Hinkel, 
144  Wis.  444,  129  N.  W.  393.  The  constitution  doubtless 
regards  more  the  well  known  jurisdiction  and  duties  of  this 
office  than  the  mere  name  of  the  office,  but  the  name  is  also 
to  be  preserved.  State  ex  rel.  BurJce  v.  Hinkel,  supra.  It 
was  doubtless  considered  that  the  scheme  of  a  wise  and  useful 
state  government  would  be  incomplete  without  a  popular 
peace  officer  and  judicial  tribunal  near  to  the  people  and  to 
which  the  latter  might  resort  without  much  delay  or  expense 
to  maintain  the  local  peace  and  for  the  decision  of  petty  pri- 
vate differences.  But  it  is  probable  that  no  one,  at  the  time 
of  the  adoption  of  our  constitution,  foresaw  the  effect  of  the 
present  industrial  system  in  large  cities  nor  the  presence 
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therein  of  large  numbers  of  industrial  nomads  who  move 
from  ward  to  ward,  city  to  city,  state  to  state,  and  also  from 
foreign  countries  in  search  of  sustenance,  and  have  no  prop- 
erty and  no  substantial  interest  in  local  affairs  or  local  gov- 
ernment, yet  within  the  very  liberal  provisions  of  our  domi- 
ciliary laws  are  electors.  Eleven  justices  of  the  peace  for 
Milwaukee  meant  one  justice  to  30,000  or  35,000  people — 
about  ten  times  the  number  of  people  to  each  justice  found 
in  the  rural  districts.  The  fee  system  of  compensation,  al- 
ways a  temptation  to  such  officers  to  encourage  litigation, 
multiply  costs,  and  decide  in  such  a  way  as  to  tax  costs 
against  the  party  from  whom  they  could  be  collected,  had  in 
the  rural  districts  its  baleful  influence  checked  or  restrained 
by  the  smaller  and  more  stable  constituency  and  by  the  more 
intimate  acquaintance  and  "elbow  toucV  of  the  officer  and 
electors-  In  such  surroundings  the  doings  of  the  officer  were 
generally  known,  discussed,  and  criticised,  and  he  naturally 
expected  to  be,  and  usually  was,  held  to  swift  accountability 
at  the  next  election.  In  the  large  cities  these  restraints  were 
lacking,  the  reward  of  wrongdoing  was  larger,  the  necessities 
of  the  officer  more  pressing,  for  the  'Tiand  to  mouth'*  style  of 
living  was  more  prevalent.  Hence  in  the  large  cities  the  fee 
system  brought  this  ancient  and  honorable  office  into  disre- 
pute. There  was  a  known  mischief  to  be  remedied.  Thia 
could  have  been  accomplished  by  putting  these  officers  on  a 
salary  and  forbidding  them  to  tax  their  fees  as  costs.  But 
the  legislature,  within  the  constitution,  has  the  choice  of 
means.  There  is  in  the  constitution  express  recognition  of 
the  power  of  the  legislature  to  determine  the  number  of  such 
officers  to  be  elected  in  any  town,  village,  or  city,  and  also  to 
fix  their  civil  and  criminal  jurisdiction.  Sec.  15,  art  VII, 
Const.  Hence,  while  the  legislature  might  take  away  all 
criminal  jurisdiction  {OUowsky  v.  Connolly,  55  Wis.  445, 
13  N.  W.  444),  it  could  not  take  away  substantially  all  juris- 
diction {State  ex  rel.  Burke  v.  Hinkeh  144  Wis.  444,  129  N^ 
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W.  393)  ;  and  while  it  could  not  abolish  the  office  altogether, 
either  directly  or  by  indirection  (State  ex  rel.  Burke  v.  Hin- 
hel,  supra)  y  we  must  hold  that  it  could,  under  its  power  to 
fix  the  number  to  be  elected  in  any  city,  fix  that  number  at 
one,  and  of  course  put  that  one,  as  it  might  have  put  all, 
upon  a  salary.  The  legislature  is  always  permitted  to  search 
the  constitution  for  the  limits  on  its  power  and  to  go  to,  but 
keep  within,  these  limits.  It  is  not  permissible  to  disregard 
these  limits  either  openly  and  boldly  or  by  plausible  subter- 
fuge, but  we  are  not  to  impute  improper  motives  to  the  1^- 
islature.  This  legislation  limits  the  number  of  the  justices 
in  cities  of  the  first  class  to  one,  but  leaves  that  one  clothed 
with  extensive  civil  jurisdiction  and  many  important  powers 
and  duties,  fixes  a  moderate  salary  for  him,  and  imposes  no 
handicap  preventing  the  acceptance  of  or  holding  the  office 
and  in  these  it  is  distinguished  from  Stale  ex  rel.  Burke  v. 
Hirikel,  supra.  At  the  same  time  other  statutes  authorize 
and  establish  in  said  city  inferior  courts  which  exercise  the 
jurisdiction  formerly  conferred  on  justices  of  the  peace. 
By  the  Court. — Judgment  affirmed. 


Chudnow,  Appellant,  vs.  Kettbb,  Respondent 

October  S'-Octoher  26,  1915. 

Vendor  and  purchaser  of  land:  Validity  of  contract:  Statute  of  frauds: 
Uncertainty:  Resort  to  public  records:  Matters  resting  in  parol: 
Rents  and  taxes, 

1.  A  written  contract  by  which  defendant  agreed  to  seU  to  plaintiff 
for  a  specified  price  a  lot  described  therein,  "free  and  clear  of 
all  liens  and  Incumbrances,  except  as  to  the  Interest  of  the  minor 
child  of  nineteen  years,  on  account  of  whom  matters  will  be  ar- 
ranged according  to  oral  agreement  with  Richard  Eisner  until 
such  child  becomes  of  age;  otherwise  warranty  deed  and  full 
abstract  of  title  will  be  furnished  free  of  charge  and  free  of  de- 
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fects,"  was  not  void  under  the  statute  of  frauds  (sec.  2304, 
Stats.).  The  agreement  was  to  sell  the  lot  except  the  Interest 
of  the  minor  therein;  the  price  named  was  not  for  the  entire 
fee  in  the  land,  but  only  for  so  much  of  it  as  the  minor  did  not 
own ;  and  the  public  records  might  properly  be  resorted  to  to  as- 
certain what  the  respectiye  interests  of  the  defendant  and  the 
minor  were. 

2.  A  further  provision  in  such  contract  that  "the  rents  and  taxes 
will  be  adjusted  at  the  time  of  the  delivery  of  the  deed/'  did  not 
show  that  there  was  any  agreement  as  to  those  matters  resting 
in  parol,  and  did  not  render  the  contract  void. 

8.  It  is  not  necessary  that  a  valid  contract  to  convey  land  should 
contain  any  provision  as  to  the  adjustment  of  rents  or  taxes,  the 
rights  of  the  parties  in  those  matters  being  fixed  by  law. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwio,  Circuit  Judge.     Reversed. 

Por  the  appellant  the  cause  was  submitted  on  the  brief  of 
Stem  &  Padway,  attorneys,  and  Churchill,  Bennett  & 
Churchill,  of  counseL 

For  the  respondent  there  was  a  brief  by  Reuhema  £ 
Lemhe,  and  oral  argument  by  Otto  A.  Lemhe. 

Babnes,  J.  This  action  was  brought  to  enforce  specific 
performance  of  the  following  agreement: 

"Milwaukee,  June  22,  1914. 
'deceived  of  Isidor  Chudnow  one  hundred  dollars  in  con- 
sideration of  which  I  agree  to  sell  to  him  Lot  4,  in  Block  100, 
in  the  6th  Ward  of  the  city  and  county  of  Milwaukee,  for  the 
price  of  seven  thousand  and  five  hundred  dollars,  provided 
he  pay  me  as  soon  as  the  papers  are  ready  the  balance  of 
$7,400.00,  free  and  clear  of  all  liens  and  incumbrances,  ex- 
cept as  to  the  interest  of  the  minor  child  of  19  years,  on  ac- 
count of  whom  matters  will  be  arranged  according  to  oral 
agreement  with  Richard  Eisner  until  such  child  becomes  of 
age;  otherwise  warranty  deed  and  full  abstract  of  title  will 
be  furnished  free  of  charge  and  free  of  defects.  The  rents 
and  taxes  will  be  adjusted  at  the  time  of  the  delivery  of  the 
deed." 

The  document  was  signed,  sealed,  and  acknowledged  by 
Vol.  161  —  28 
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both  parties.  The  defendant  demurred  to  the  complaint  as 
not  stating  a  cause  of  action,  which  demurrer  was  sustained, 
the  oeurt  concluding  that  the  contract  was  void  under  the 
statute  of  frauds  (sec.  2304,  Stats.). 

The  vendor  agreed  to  sell  the  real  estate  described  free  and 
clear  of  all  liens  and  incumbrances  except  the  interest  of  the 
nineteen-year-old  minor.  It  seems  pretty  clear  that  the  con- 
sideration named  was  not  for  the  entire  fee  in  the  land,  but 
only  for  so  much  of  it  as  the  minor  did  not  own.  Complaints- 
must  be  construed  liberally  on  demurrer. 

Presumably  a  nineteen-year-old  minor  owned  some  inter- 
est in  the  premises  contracted  to  be  sold.  Inasmuch  as  de- 
fendant agreed  to  sell  the  remaining  interest,  it  is  a  fair  pre- 
sumption that  she  owned  it  and  that  the  public  records  of 
Milwaukee  county  would  disclose  just  what  the  respective  in- 
terests of  these  parties  were.  The  contract  is  definite  and 
certain  except  upon  this  point,  and  we  think  it  clear  that  the 
public  records  might  be  resorted  to  to  ascertain  what  the  re- 
spective interests  of  the  defendant  and  the  minor  were,  with- 
out running  coimter  to  the  statute  of  frauds.  Harney  t?. 
Burhans,  91  Wis.  348;  64  N.  W.  1031.  Respondent's  coun- 
sel do  not  claim  otherwise,  but  they  construe  the  writing  as 
obligating  the  defendant  to  convey  the  entire  lot  If  we 
deemed  this  construction  to  be  the  correct  one,  the  conclusion 
reached  by  the  trial  court  would  no  doubt  be  correct  Con- 
struing the  contract  as  we  do,  we  hold  that  the  provision 
therein  in  reference  to  the  interest  of  the  minor  does  not  vio- 
late the  statute  referred  to.  The  complaint  does  not  show  on 
its  face  that  the  contract  is  void  because  of  the  uncertainty 
referred  to. 

It  is  also  argued  that  the  provision  that  "the  rents  and 
taxes  will  be  adjusted  at  the  time  of  the  delivery  of  the  deed" 
renders  the  contract  void.  It  will  be  observed  that  the  docu« 
ment  does  not  recite  that  any  acrreement  has  been  reached  in 
reference  to  an  adjustment  of  those  matters.     Consequently- 
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there  is  no  contract  in  reference  to  them  resting  in  paroL  It 
is  not  necessary  that  a  valid  contract  to  convey  real  estate 
should  contain  any  provision  in  reference  to  the  adjustment 
of  rents  or  taxes.  The  common  law  defines  those  rights  in 
reference  to  rents,  and  sec.  1153,  Stats.,  defines  them  in  ref- 
erence to  taxes. 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  complaint 


Sulzer,  Respondent,  vs.  Moybb,  imp..  Appellant 

October  8— October  26,  1915. 

Coniracta:  Construction:  Validity:  When  performance  optional:  Es- 
crow: Agreement  to  furnish  money  and  assume  liabilities:  Deft- 
niteness:  Corporations:  Preference  of  creditors. 

1.  The  fact  that  a  contract  gives  one  party  the  option  to  cancel  it 

upon  a  certain  contingency  does  not  make  its  performance  op- 
tional with  the  other  party. 

2.  By  a  written  contract  with  officers  and  stockholders  of  a  corpora- 

tion as  parties  of  the  second  part,  defendants  in  substance 
agreed,  first,  to  "make  diligent  efforts  to  purchase  all  of  the 
outstanding  merchandise  claims"  against  the  corporation  on  a 
basis  of  fifty  cents  on  the  dollar  and  to  furnish  the  money  there- 
for, or,  failing  in  that,  second,  to  furnish  the  money  for  a  com- 
position, to  be  offered  by  the  corporation  in  bankruptcy,  of 
fifty  cents  on  the  dollar,  or,  if  that  was  not  satisfactory  to 
creditors  or  approved  by  the  court,  third,  to  bid  at  the  sale  in 
case  the  property  of  the  corporation  should  go  to  a  bankruptcy 
sale,  and  that,  if  they  succeeded  in  so  purchasing  the  claims  or  in 
making  such  composition  agreement  or  if  they  purchased  the 
property  at  a  bankruptcy  sale,  they  would  in  either  case  assume 
the  liability  of  said  second  parties  as  indorsers  upon  certain 
notes  of  the  corporation.  As  part  of  the  consideration  the  sec- 
ond parties  were  to  transfer  to  defendants  their  shares  in  the 
corporation;  and  such  shares  and  the  contract  were  placed  in 
escrow.  The  contract  was  to  be  performed  within  thirty  days. 
Held,  that  the  contract  was  not  too  vague  or  indefinite  to  be  en- 
forced in  law. 
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8.  The  fact  that  the  composition  agreement  contemplated  in  such 
contract  would  result  in  those  creditors  who  held  the  indorsed 
notes  being  paid  in  full,  while  other  creditors  received  but  fifty- 
cents  on  the  dollar,  does-  not  make  the  contract  illegal,  since  the 
payment  of  such  notes  was  to  be  made,  not  out  of  corporate 
funds  or  property,  but  out  of  the  indiyidual  funds  of  defendants, 
which  were  not  impressed  with  any  trust  in  favor  of  creditors 
of  the  corporation. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  breach  of  contract  In  No- 
vember, 1913,  a  corporation  operating  a  department  store  in 
Milwaukee,  known  as  Leflys,  was  financially  embarrassed* 
James  Harris,  its  president;  Sam  E.  Blinkenstine,  its  sec- 
retary; Louis  Sulzer,  its  treasurer;  and  Leo  D.  Lefly,  its 
vice-president  and  general  manager,  had  become  liable  on  its 
paper  as  indorsers  to  the  amount  of  $92,000.  On  the  20th 
of  November  they  entered  into  an  agreement  with  the  defend- 
ants whereby  the  latter  agreed  to  assume  their  liability  as  in- 
dorsers upon  their  transfer  to  them  of  their  shares  of  stock  in 
the  corporation,  their  resignation  from  their  respective  of« 
fices,  and  a  cessation  of  their  salaries  from  the  date  of  the 
agreement,  provided  the  defendants  were  able  within  thirty 
days  to  secure  an  extension  of  the  time  of  payment  of  $75,000 
of  the  indebtedness  of  the  Leflys  corporation.  It  soon  be- 
came apparent  that  an  extension  of  time  could  not  be  secured 
from  the  requisite  number  of  creditors.  So  on  ISTovember 
24th  another  agreement  was  entered  into  between  Maurice 
Moyer  and  James  Harris  as  parties  of  the  first  part  and 
Louts-  Sulzer,  Sam  E.  Blinkenstine,  and  Leo  D.  Lefly  as  par- 
ties of  the  second  part  whereby  the  defendants  in  substance 
agreed,  first,  to  make  diligent  efforts  to  purchase  all  of  the 
outstanding  merchandise  claims  of  Leflys  on  a  basis  of  fifty 
cents  on  the  dollar  and  to  furnish  the  money  therefor,  or, 
failing  in  this,  second,  to  furnish  the  money  for  a  composi- 
tion to  be  offered  by  Leflys  in  bankruptcy  of  fifty  cents  on  the 
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dollar,  or,  failing  in  this  being  satisfactory  to  creditors  or 
approved  by  the  court,  third,  to  bid  at  the  sale  in  case  the 
property  of  the  Leflys  should  go  to  a  bankruptcy  sale,  and  if 
they  succeeded  in  purchasing  the  claims  at  fifty  cents  on  the 
dollar,  or  in  making  a  composition  agreement  at  fifty  cents 
on  the  dollar  approved  by  the  court,  or  if  they  purchased  the 
property  at  a  bankruptcy  sale,  they  would  in  either  case  as- 
sume the  liability  of  the  parties  of  the  second  part  as  indors- 
ers  to  the  amount  mentioned.  The  contract  was  to  be  per- 
formed within  thirty  days  from  its  date.  Both  contracts^ 
stock,  and  resignations  from  oflBce  were  delivered  in  escrow 
to  the  Wisconsin  Trust  Company.  The  plaintiff  succeeded 
to  the  rights  of  Blinkenstine  and  Leflys. 

The  complaint  sets  out  these  contracts  and  alleges  that  the 
defendants  failed  to  make  diligent  efforts  to  purchase  the 
outstanding  merchandise  claims  of  Leflys ;  failed  to  furnish 
the  money  therefor ;  failed  to  furnish  the  money  for  a  compo- 
sition agreement;  and  failed  to  bid  at  the  bankruptcy  sale, 
though  the  property  of  Leflys  was  sold  at  such  sale,  whereby 
plaintiff  sustained  damages  in  the  sum  of  $92,000.  From 
an  order  overruling  a  general  demurrer  to  the  complaint  the 
defendant  Moyer  appealed. 

For  the  appellant  there  was  a  brief  by  Leon  B,  Lamfrom^ 
attorney,  and  James  O.  Flanders,  of  counsel,  and  oral  argu- 
ment by  Mr.  Lamfrom  and  Mr,  C.  E.  Monroe. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
<&  Quarles,  attorneys,  and  /.  F.  Quarles,  of  counsel,  and  oral 
argument  by  /.  F.  Quarles. 

ViNJB,  J.  The  appellant  claims,  first,  that  the  contracts 
were  mere  options ;  second,  that  they  were  too  vagtie  and  in- 
definite to  be  enforced  in  law ;  and  third,  that  the  second  con- 
tract is  illegaL  The  first  two  claims  can  best  be  negatived 
by  the  language  of  the  second  contract  itself.     It  reads : 

"Now,  therefore,  the  parties  of  the  first  part,  for  and  vol 
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consideration  of  the  covenants  hereinafter  contained,  hereby 
agree  that  they  will  make  diligent  efforts  to  purchase  all  of 
the  outstanding  merchandise  claims  of  Leflys  on  a  basis  of 
fifty  cents  ($.50)  on  the  dollar  ($1)  and  will  furnish  the 
money  therefor;  that  as  soon  as  the  said  parties  of  the  first 
part  have  succeeded  in  obtaining,  either  by  purchase  or  by 
agreement  to  accept  said  percentage  or  otherwise,  fifty-one 
per  cent.  (51  %)  of  said  outstanding  unsecured  claims  in 
number  and  amount;  that  said  parties  of  the  first  part  will 
forthwith  perform  said  escrow  agreement  and  forthwith  as- 
sume the  obligations  of  said  parties  of  the  second  part  there- 
in mentioned  and  relieve  them  of  all  further  liability  there- 
on, or  will  forthwith  cause  to  be  submitted  the  composition 
hereafter  mentioned. 

"In  case  said  parties  of  the  first  part  shall  find  it  impos- 
sible to  obtain  fifty-one  per  cent.  (51  %)  of  the  outstanding 
unsecured  claims  of  Leflys  at  fifty  cents  ($.50)  on  the  dol- 
lar ($1),  they  will  furnish  the  money  for  a  composition  to 
be  offered  by  Leflys  in  bankruptcy  of  fifty  cents  ($.50)  on 
the  dollar  ($1) ;  that  if  said  composition  is  approved  by  the 
court,  that  upon  said  approval  said  parties  of  the  first  part 
will  forthwith  perform  said  escrow  agreement,  assume  lia- 
bility of  said  parties  of  the  second  part  therein  mentioned,  and 
relieve  said  parties  of  the  second  part  of  all  liability  thereon. 

"In  case  the  property  of  said  Leflys  shall  go  to  a  bank- 
ruptcy sale,  in  that  event  said  parties  of  the  first  part  agree 
to  bid  therefor  at  said  sale,  and  in  case  they  or  either  of 
them  shall  purchase  said  property  or  any  part  thereof  at  such 
sale  or  shall  obtain  any  interest  of  any  kind,  either  directly 
or  indirectly,  in  said  property  through  said  sale,  they  will 
thereupon  perform  said  escrow  agreement,  assume  the  lia- 
bility of  said  parties  of  the  second  part  therein  mentioned, 
and  relieve  them  of  all  liability  thereon.'' 

We  fail  to  see  any  vagueness  or  uncertainty  in  the  lan- 
guage used,  It  provides  in  clear  specific  language  just  what 
the  defendants  obligated  themselves  to  do.  The  fact  that  the 
contract  gave  the  parties  of  the  second  part  the  option  to  can- 
cel it  upon  a  certain  contingency  does  not  make  its  perform- 
ance optional  with  the  defendants. 

The  claim  that  the  second  agreement  is  illegal  because  the 
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composition  agreement  therein  contemplated  provides  for  the 
payment  of  some  of  the  creditors  of  Leflys  in  full  and  of 
others  only  fifty  cents  on  the  dollar  is  not  tenable.  It  is  true 
that  the  agreement,  if  carried  out,  would  result  in  those 
creditors  who  held  paper  indorsed  by  plaintiff  and  his  as- 
signors being  paid  in  full  and  the  others  only  fifty  cents  on 
the  dollar.  But  such  payments  were  not  to  be  made  out  of 
corporate  funds  or  property,  but  out  of  the  individual  funds 
of  the  defendants.  Their  individual  funds  were  impressed 
with  no  trust  in  favor  of  creditors  of  the  corporation.  They 
could  use  them  to  pay  any  debts  of  the  corporation  they  chose 
in  full  or  in  part.  No  creditor  could  thereby  be  prejudiced, 
for  any  payment  made  by  defendants  out  of  their  individual 
funds  would  reduce  corporate  liabilities  without  diminishing 
corporate  assets.  Had  the  agreement  been  to  pay  some  cred- 
itors in  full  out  of  corporate  assets,  another  question  would 
have  been  presented. 

By  the  Court. — Order  affirmed. 


NlEDEBFRTEDKICH,     Appellant,     VS.     MILWAUKEE     ElECTWO 

Railway  &  Light  Company,  Respondent. 

October  8—Octoher  26,  1915. 

Btreet  railways:  Collision  with  vehicle  on  track:  Contrilmtory  negli' 
'  gence:  Gross  negligence. 

1.  In  an  action  for  Injuries  sustained  when  a  north-bound  street  car 
struck  plaintiff's  wagon  from  the  rear,  the  evidence  most  favor- 
able to  plaintiff— showing,  among  other  things,  that  he  drove 
slowly  northward  on  the  north-bound  track  of  a  double  street 
railway  track  for  more  than  250  feet  without  looking  to  the 
rear,  during  the  greater  portion  of  which  time  he  could  have 
seen  the  approaching  car  had  he  looked,  and  that  there  was 
ample  room  to  travel  elsewhere  than  on  the  track  in  safety  and 
comfort, — is  held  to  show  contributory  negligence  as  matter  of 
law. 
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2.  The  conclusion  of  the  trial  court  that  there  was  no  eyldence  that 
the  motorman  of  the  car  was  guilty  of  gross  negligence  hs  held 
not  so  clearly  wrong  that  it  should  be  disturbed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Osoab  M.  Fritz,  Circuit  Judge.     Affirmed. 

Personal  injuries  resulting  from  a  street-car  collision. 
Both  negligence  and  gross  negligence  on  the  part  of  the  motor- 
man  are  alleged  in  the  complaint  At  the  close  of  the  evi- 
deilce  the  trial  judge  directed  a  verdict  for  the  defendant  and 
the  plaintiflF  appeals.  The  evidence  tended  to  show  the  fol- 
lowing facts :  At  about  8 :30  o'clock  on  the  morning  of  June  18, 
1914,  the  plaintiff,  a  painter  and  decorator,  was  driving  north 
on  Thirty-fifth  street  in  the  city  of  Milwaukee  in  a  light  wagon 
containing  painters'  supplies  and  drawn  by  one  horse.  The 
street  has  a  double  railway  track  and  runs  due  north  and 
south.  It  is  crossed  by  Chestnut  street,  which  nms  due  east 
and  west.  Thirty-fifth  street  is  not  paved,  and  the  space  to 
the  east  of  the  double  track  was  in  bad  condition  for  travel, 
hence  teams  and  vehicles  used  the  space  occupied  by  the 
tracks  and  space  west  of  the  tracks  for  travel  Plaintiff 
came  into  Thirty-fifth  street  from  the  west  on  Chestnut  street 
As  he  drove  in  to  Thirty-fifth  street  he  looked  south  on  that 
street  and  saw  no  car.  Thirty-fifth  street  slopes  to  the  north 
from  a  point  about  a  block  south  of  its  intersection  with 
Chestnut  street  From  that  intersection  a  car  approaching 
from  the  south  could  be  seen  at  a  distance  of  587  feet  and  no 
more.  Plaintiff  was  familiar  with  the  street  He  testifies 
that  he  looked  south  again  after  crossing  the  north  crosswalk 
of  Chestnut  street  ten  or  fifteen  feet,  but  saw  no  car ;  he  was 
then  driving  on  the  street-car  tracks  with  his  right  wheels  be- 
tween the  east  or  north-bound  rails,  and  his  left  wheels  be- 
tween the  two  tracks ;  he  drove  north  with  his  horse  at  a  slow 
walk  and  without  looking  back  until  he  came  nearly  or  quite 
to  the  south  line  of  the  Steinman  lumber  yard  on  the  west 
side  of  the  street,  which  is  318  feet  north  of  the  north  line  of 
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Chestnut  street;  here  he  heard  a  car  coming  from  the  south 
and  looked  around,  saw  that  it  was  within  ten  or  fifteen  feet 
of  him,  turned  his  horse  and  wagon  sharply  to  the  west,  but 
was  unable  to  escape  entirely  from  the  danger  zone,  and  the 
car  struck  the  hub  of  the  right-hand  rear  wheel,  throwing  the 
wagon  suddenly  forward  and  upward  and  precipitating  him 
over  the  front  thereof,  while  the  horse  ran  away.  The  evi- 
dence of  the  motorman  was  to  the  effect  that  the  plaintiff  was 
driving  on  the  south-bound  track  as  the  car  approached  on  the 
north-bound  track ;  that  the  wagon  was  far  enough  to  the  west 
to  be  clear  of  the  overhang  of  the  car;  and  that  as  the  car 
reached  about  the  rear  of  the  wagon  the  plaintiff  turned  to 
the  right  and  the  car  struck  the  rear  wheel  of  the  wagon. 
The  axles  of  the  wagon  were  bent,  the  rejieh  broken,  and  a 
step  on  the  right  shaft  broken  off.  The  estimates  as  to  the 
speed  of  the  car  varied  from  ten  or  twelve  to  twenty  or 
twenty-five  miles  per  hour. 

For  the  appellant  there  was  a  brief  by  Carl  H.  Juergens, 
attorney,  and  Schmitz,  Wild  &  Gross,  of  counsel,  and  oral 
argument  by  Mr.  E.  J.  Gross  and  Mr.  Juergens. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Shaw, 
MusJcat  &  Van  DyJce,  and  oral  argument  by  James  D.  Shaw. 

WiNSLOw,  C.  J.  The  trial  judge  held  that,  construing  the 
evidence  most  favorably  to  the  plaintiff,  it  appeared  that  he 
traveled  northward  on  the  north-bound  track  more  than  250 
feet  without  looking  to  the  rear,  and  that  during  the  greater 
part  of  that  time  he  could  have  seen  the  approaching  car  had 
he  looked.  This  he  held  to  constitute  contributory  negli- 
gence. The  trial  judge  further  held  that  the  evidence  would 
not  justify  a  finding  of  gross  negligence. 

It  is  not  possible  for  us  to  say  that  the  conclusion  of  the 
trial  judge  as  to  the  plaintiff's  contributory  negligence  was 
clearly  wrong;  in  fact  it  seems  to  have  bieen  clearly  right. 
McClellan  v.  Chippewa  Valley  E.  B.  Co.  110  Wis.  326,  85 
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N.  W.  1018.  This  is  not  the  case  of  a  highway  all  parts  of 
which  are  impassable  or  dangerous  except  the  part  occupied 
by  the  street  railway  track,  as  was  the  case  of  Kowalkowshi 
V.  M.  N.  B.  Co.  157  Wis.  473,  146  N.  W.  801.  There  was 
ample  room  to  travel  elsewhere  than  on  the  track  in  safety 
and  comfort,  but  the  plaintiff  (if  we  are  to  believe  his  own 
story)  chose  to  travel  on  a  track  which  he  knew  was  used  by 
cars  going  northward  and  never  looked  back  or  took  the  slight- 
est precaution  for  his  own  safety  while  his  horse  slowly 
walked  about  800  feet. 

Another  consideration  seems  very  persuasiva  The  con- 
ceded facts  amount  almost  if  not  quite  to  a  demonstration 
that  the  plaintiff  was  not,  as  he  claims,  traveling  on  the 
north-bound  track,  but  that  he  turned  into  that  track  from  the 
west  and  without  looking  just  before  the  car  struck  hiuL  It 
is  undisputed  that  the  wagon  was  first  struck  on  the  hub  of 
the  right  rear  wheel,  that  the  car  then  scraped  along  the  side 
of  the  wagon,  striking  the  hub  of  the  right  front  wheel,  and 
knocking  off  the  small  iron  step  projecting  out  from  the  right 
shaft.  This  seems  practically  impossible  if,  as  plaintiff  tes- 
tifies, his  wagon  was  on  the  track  and  he  turned  quickly  to 
the  west  to  get  out  of  the  way  of  the  car.  In  this  event  the 
car,  if  it  struck  the  wheel  at  all,  must  necessarily  strike  the 
felly  rather  than  the  hub,  and  the  car  could  never  scrape 
along  the  side  of  the  wagon  as  was  the  case  here.  On  the 
other  hand,  this  would  be  the  result  naturally  to  be  expected 
if  the  plaintiff  was  just  turning  upon  the  track  when  the  car 
struck  the  wagon. 

As  to  the  claim  that  there  was  evidence  of  gross  negligence 
which  should  have  gone  to  the  jury,  the  answer  is  not  so 
plain,  but  we  are  entirely  satisfied  that  it  cannot  be  said  that 
the  trial  judge  was  wrong  in  his  conclusion. 

By  the  Court. — Judgment  aflSrmed, 
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Heilemait  Brewing  Company,  Appellant,  vs.  Shaw  and 
another,  Respondents. 

October  8 — October  26, 1915. 

Workmen*8  compensation:  Accidental  injury  while  performing  serv* 
ice  growing  out  of  and  incidental  to  employment:  Evidence:  Buf- 
ficiency. 

Where  a  night  workman,  whose  duties  took  him  to  all  parts  of  the 
bottling  house  of  a  brewery,  was  found  between  8  and  9  o'clock 
p.  m.  lying,  unconscious  and  with  bruises  on  his  head  and  shoul- 
der, on  the  basement  floor  beneath  a  guarded  temporary  opening 
in  the  floor  above,  and  died  on  the  following  morning,  findings 
by  the  Industrial  commission  that  his  death  was  caused  by  an 
accidental  injury  sustained  while  he  was  "performing  services 
growing  out  of  and  incidental  to  his  employment,"  were  not 
wholly  unsupported  by  the  evidence,  although  there  was  no  dl^ 
rect  evidence  showing  what  he  was  doing  at  the  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  set  aside  an  award  of  the  Industrial 
Commission  requiring  the  appellant  company  to  pay  to  Hulda 
Shaw  $3,000  on  account  of  the  death  of  her  husband,  James 
Shaw,  caused  by  accident  while  in  the  employ  of  the  appel- 
lant company.  The  circuit  court  aflSrmed  the  award  and  the 
plaintiff  company  appeals. 

The  decedent  had  been  employed  as  night  workman  by  the 
plaintiff  company.  His  duties  consisted  mainly  of  cleaning 
up  after  the  day  force  had  left  and  turning  on  the  steam  in 
the  pasteurizing  machines,  and  his  hours  were  from  6  o'clock 
in  the  evening  until  6  o'clock  in  the  morning.  The  plaintiff 
company  had  erected  a  building  containing  a  large  room  in 
which  there  were  various  kinds  of  machinery.  On  Novem- 
ber 15,  1914,  the  time  of  the  accident,  a  large  opening  had 
been  made  in  the  first  floor  of  this  building  preparatory  to  in- 
stalling a  pasteurizing  machina     Surrounding  this  opening 
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there  had  been  placed  beer  boxes  with  planks  upon  them  for 
a  guard  or  railing.  This  railing  was  placed  at  the  edge  of 
the  opening. 

The  decedent  had  done  the  cleaning  of  the  building  on  Sat- 
urday night  and  Sunday  morning  and  the  brewery  did  not 
operate  on  Sunday,  November  15,  1914,  the  date  of  the  acci- 
dent No  one  saw  decedent  in  the  building  before  he  fell 
and  there  is  no  direct  evidence  showing  what  he  was  doing  at 
this  time.  Decedent  was  required  to  turn  on  the  steam  in 
the  pasteurizing  machines  sometime  between  midnight  and 
4  o'clock  in  the  morning.  This  could  be  done  from  the  base* 
ment  floor. 

Between  8  and  9  o'clock  on  the  night  of  the  accident  the 
engineer  and  the  assistant  engineer  were  going  through  the 
building  when  they  discovered  an  object  on  the  basement 
floor.  Upon  closer  examination  this  proved  to  be  the  body  of 
decedent,  and  he  was  unconscious.  He  was  removed  to  a 
hospital  and  died  there  the  following  morning.  There  was 
an  abrasion  on  the  back  of  the  head  and  one  shoulder  was 
bruised.  The  finger  nails  of  one  of  his  hands  were  turned 
back.  On  the  middle  of  one  of  the  planks  at  the  north  edge 
of  the  opening  there  was  an  opened  bottle  of  beer  with  the 
contents  untouched. 

The  applicant  is  the  wife  of  the  deceased,  and  -the  Com- 
mission  awarded  her  the  maximum  amount  provided  by  the 
Compensation  Act  on  accoimt  of  his  death. 

For  the  appellant  there  was  a  brief  by  Robert  R.  Freeman 
and  Timothy  Brown,  and  oral  argument  by  Mr.  Brown. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  W infield  W.  Gilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Oilman. 

SiEBECKEB,  J.  The  Industrial  Commission  found  that 
the  decedent  at  the  time  of  the  accident  was  in  plaintiffs  em- 
ploy and  "performing  services  growing  out  of  and  incidental 
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to  his  employment,"  and  that  he  "accidentally  sustained  per- 
sonal injury,  which  said  injury  caused  his  death.  •  .  ."  The 
Commission  properly  concluded  from  the  evidence  that  dece- 
dent's duties  under  plaintiff's  employment  required  of  him 
performance  of  services  within  the  various  parts  of  the  bot- 
tling house.  In  passing  on  the  claim  for  compensation  the 
Commission  declared  that  "the  circumstances  show  an  acci- 
dental injury''  and  that  "there  is  no  evidence  in  the  case 
whatever  to  indicate  suicida  ...  As  the  duties  of  ^  the  de- 
ceased took  him  to  all  parts  of  the  building,  it  must  be  like- 
wise presumed  that  he  was  injured  in  the  course  of  his  em- 
plo;\-ment"  There  is  no  dispute  that  decedent's  duties  began 
at  6  o'clock  in  the  evening  and  continued  to  6  o'clock  in  the 
morning,  including  the  night  from  Sunday  evening  to  Mon- 
day morning.  There  is  evidence  to  support  the  inference 
that  he  on  Sunday  evenings  usually  went  to  the  part  of  the 
building  where  he  fell  and  that  at  times  on  Sunday  evening 
he  performed  services  in  any  part  of  the  building.  Under 
such  circumstances  it  cannot  be  said  that  the  Commission's 
finding  that  decedent  was  injured  in  the  course  of  his  employ- 
ment is  wholly  unsupported  by  the  evidence.  The  facts  and 
eircimistances  of  the  case  amply  support  the  conclusion  of 
fact  that  decedent  accidentally  sustained  a  personal  injury 
which  caused  his  death  and  that  it  was  incidental  to  his  employ- 
ment This  state  of  the  case  calls  for  afiirmance  of  the  judg- 
ment of  the  circuit  court  upholding  the  award  of  the  Indus- 
trial Commission.  International  H.  Co.  v.  Industrial  Comm. 
157  Wis.  167,  147  N.  W.  53;  Milwaukee  Western  F.  Co.  v. 
Industrial  Comm.  159  Wis.  635,  150  N.  W.  998;  Northwest- 
ern I.  Co.  V.  Industrial  Comm.  160  Wis.  633, 152  K  W.  416. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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Eagle  Chsmioal  Compant,  Appellant,  vs.  Nowak  and  an- 
other, Respondents. 

October  8— October  26, 1915. 

Workmen* 8  compensation:  Disability  caused  by  accident:  Evidence: 
Findings  of  industrial  commission,  when  conclusive, 

1«  A  finding  by  the  industrial  commission  that  adenitis  of  the  lym- 
phatic glands  in  the  groin,  by  which  an  employee  was  disabled, 
was  the  proximate  result  of  an  accidental  injury  sustained  while 
he  was  engaged  in  loading  a  barrel  of  soap  upon  a  wagon,  is 
held  to  be  supported  by  the  evidence.    Winslow,  C.  J.,  dissents. 

2.  If  in  any  reasonable  view  of  the  evidence  it  will  support  either 
directly  or  by  fair  inference  the  findings  of  the  industrial  com- 
mission, such  findings  are  conclusive  upon  the  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane^ 
county :  E.  Ray  Stevens,  Circuit  Judga     Affirmed. 

This  is  an  appeal  from  a  judgment  confirming  an  award  of 
the  Industrial  Commission. 

The  Commission  found  that  "on  June  22,  1914,  applicant 
and  respondent  were  both  subject  to  the  provisions  of  chapter 
599,  Laws  of  Wisconsin  for  1913 ;  that  on  said  date,  while  in 
the  employ  of  the  respondent  and  performing  service  growing 
out  of  and  incidental  to  his  employment,  applicant  accident- 
ally sustained  personal  injuries;  that  the  injuries  sustained 
were  the  proximate  result  of  an  accident  and  were  not  inten- 
tionally self-inflicted;  that  as  a  result  of  said  accident  the 
applicant  was  totally  disabled  from  June  26  to  November  29, 
1914,  a  period  of  twenty-two  weeks  and  two  days ;  that  at  the 
date  of  the  accident  applicant's  average  weekly  wage  was 
$9.63  per  week  and  that  he  is  entitled  to  compensation  at  the 
rate  of  $6.26  per  week  during  said  period  of  total  disability; 
that  no  compensation  has  been  paid  to  the  applicant  herein; 
that  on  the  direct  order  of  the  respondent  company  the  appli* 
cant  was  furnished  medical,  surgical,  and  hospital  treatment 
as  follows:  Dr.  J.  H.  Hackett  $130,  St.  Mary's  Hospital 
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$66.30,  and  Dr.  Alexander  $1.75,  and  that  the  respondent  is 
directly  liable  for  said  bills;  that  the  above  mentioned  medi- 
cal, surgical,  and  hospital  treatment  was  furnished  within 
the  ninety-day  period  provided  by  law." 

The  Commission  rendered  the  following  memorandum  de^ 
cision : 

''Henry  Nowah  is  a  young  man  about  twenty-two  years  of 
age.  While  in  the  employ  of  the  respondent  on  the  22d  of 
June,  1914,  he  was  engaged  in  loading  a  barrel  of  soap  from 
a  platform.  The  barrel  weighed  about  500  pounds,  and 
Nowah,  together  with  two  others,  was  rolling  it  up  a  skid, 
Nowak  being  in  the  center  and  the  other  workmen  being  at 
the  end  of  the  barrel.  Nowak  slipped  and  the  barrel  came  back 
suddenly,  causing  him  to  fall  across  the  barrel  .  Yerj  shortly 
thereafter  he  complained  of  his  condition  to  his  employer, 
Mr.  Winbigeler,  the  manager  of  the  company,  who  was  one  of 
the  men  loading  the  barrel  with  him.  He  was  directed  by 
Mr.  Winbigeler  to  go  to  Dr.  Malone  for  treatment  Later  he 
went  to  the  county  hospital  for  treatment  and  consulted  vari- 
ous doctors. 

"On  July  18th  he  consulted  Dr.  Hackett,  on  the  advice  of 
Mr.  Winbigeler,  and  on  July  20th  went  to  St.  Mary's  Hos- 
pital and  was  operated  upon.  He  did  not  recover  from  his 
malady  after  this  operation,  and  later,  in  October,  was  treated 
at  the  Marinette  HospitaL  He  finally  recovered  from  his 
disability  and  went  back  to  work  on  November  29,  1914. 
He  made  application  to  the  Commission  for  compensation, 
<5laiming  he  had  received  a  rupture. 

"On  the  hearing  it  appeared  that  he  did  not  suffer  from  a 
rupture  but  suffered  from  inflamed  glands  in  the  groin,  and 
the  Commission  directed  that  the  pleadings  might  be  amended 
to  conform  to  the  proof.  There  is  no  dispute  in  this  case 
about  the  serious  nature  of  Nowak' s  malady.  The  only  ques- 
tion is  as  to  whether  the  injury  which  he  suffered  from  is  the 
proximate  result  of  the  accident  which  happened  to  him  on 
the  2  2d  of  June.  It  was  shown  without  controversy  that  he 
had  adenitis  of  the  lymphatic  glands  in  the  groin  and  that  it 
became  necessary  to  remove,  by  operation,  a  number  of  these 
glands  to  relieve  an^d  cure  him.  It  likewise  appears  without 
<5ontrover8y  that  adenitis  is  usually  caused  by  infection,  and 
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that  infection  is  produced  by  poison  entering  through  an 
opening  in  the  tissues.  The  function  of  the  lymphatic 
glands  is  to  strain  out  the  poison  from  the  blood  and  preserve 
the  general  health.  Under  ordinary  conditions  the  glands 
are  able  to  respond  to  the.  demands  upon  them.  Infection  of 
the  glands  in  question  usually  comes  through  gonorrhoeal  in- 
fection through  the  penis,  but  may  come  from  other  sources, 
as  from  infection  of  the  lower  limbs  or  from  tuberculosis- 
germs.  It  also  appears  that  the  condition  found  here  may 
have  come  through  the  rupture  of  a  blood  vessel,  resulting  in 
hematoma,  or  an  unabsorbed  blood  clot. 

"The  original  examination  of  the  man  does  not  seem  to  have 
been  carefully  made.  Before  the  operation  in  St.  Mary's 
Hospital  Dr.  Hackett  examined  the  man  to  discover  if  he  had 
gonorrhoeal  infection,  but  was  imable  to  find  any  evidence  of 
such  infection.  As  usual,  the  medical  experts  differed  as  to 
the  cause  of  Nowah's  injuries.  We  are  unable  to  determine 
with  absolute  certainty  what  the  original  cause  of  the  adenitis 
was.  There  is  no  question  here  but  what  the  man  received 
an  accidental  injury;  that  he  complained  of  pain  resulting 
from  such  injury  shortly  thereafter ;  that  he  consulted  physi- 
cians and  adenitis  was  apparent ;  that  various  operations  fol- 
lowed in  order  to  cure  and  relieve.  We  believe  that  the 
adenitis  was  either  the  direct  result  of  the  injury  or  that  there 
were  poisonous  germs  in  the  glands  which  would  have  been 
thrown  off  but  for  the  injury.  Assuming  the  presence  of 
dormant  infection,  or  infection  which  was  harmless  because 
of  nature's  ability  to  dispose  of  it,  the  proximate  result  of 
the  accident  was  to  lower  the  vitality  and  to  light  up  the  in- 
fection, with  the  serious  results  that  followed. 

"We  think  that  Nowak's  disability  was  the  result  of  in- 
jury received  by  accident  in  the  course  of  his  employment 
and  he  is  entitled  to  compensation. 

"It  should  be  noted  here  that  Nowak  was  a  very  indus- 
trious and  capable  young  man  and  has  the  good  will  and  sym- 
pathy of  his  employer.  He  himself  claims  that  he  has  never 
had  any  gonorrhoeal  infection,  and  in  the  absence  of  proof  to 
the  contrary  we  must  assume  that  his  statement  is  true. 

"It  appears  from  the  evidence  that  Dr.  Hackett^s  bill  was 
$130,  St.  Mary's  Hospital  bill  $66.30,  and  Dr.  Alexander's 
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bill  $1.75,  all  of  which  was  incurred  within  ninety  days  after 
the  accident  The  bill  at  the  Marinette  and  Menominee  Hos- 
pital was  incurred  after  the  ninety  days.  These  bills  in- 
curred within  the  ninety  days  were  all  on  the  direct  order  of 
the  manager  of  the  respondent  company  and  the  respondent 
is  liable  directly  for  the  same. 

"An  award  will  be  entered  for  compensation  during  the 
period  of  applicant's  disability  and  the  award  will  also  direct 
the  respondent  to  pay  the  hospital  and  doctor  bills  within  the 
ninety  days." 

The  court  below  in  ordering  judgment  said : 

"The  evidence  of  the  plaintiff  that  the  barrel  dropped  back, 
hit  him  in  the  glands  and  on  the  leg  and  that  it  hurt  his 
glands,  when  viewed  in  the  light  of  the  evidence  of  all  the 
physicians  and  especially  that  of  Dr.  Hackett,  is  sufficient  to 
support  the  finding  and  award  of  the  Commission  under  well 
established  rules." 

For  the  appellant  there  was  a  brief  by  Robert  R.  Freeman 
and  Timothy  Brown,  and  oral  argument  by  Mr.  Brown. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  W infield  ^Y,  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Oilman. 

Kbrwin,  J.  We  have  set  out  the  findings  and  decision  of 
the  Industrial  Commission  in  the  statement  of  facts.  Also 
the  finding  of  the  court  below  in  ordering  the  award  affirmed. 
The  only  question  presented  here  is  whether  the  award  is  sup- 
ported by  the  evidence. 

If  in  any  reasonable  view  of  the  evidence  it  will  support 
either  directly  or  by  fair  inference  the  findings  made  by  the 
Commission,  such  findings  are  conclusive  upon  the  court. 
Milwaukee  v.  Industrial  Comm.  160  Wis.  238,  151  K  W. 
247 ;  Milwaukee  C.  &  0.  Co.  v.  Industrial  Comm.  160  Wis. 
247,  151  K  W.  245;  Milwaukee  Western  F.  Co.  v.  Indus- 
trial  Comm.  159  Wis.  635, 150  K  W.  998;  Zi'H  v.  Industrial 
Comm.  160  Wis.  549,  152  K  W.  148.  A  careful  reading  of 
Vol,  161  —  29 
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the  evidence  convinces  the  court  that  the  findings  are  sup- 
ported by  the  evidence. 

By  the  Court. — ^The  judgment  is  aflSrmed. 

WiNSLOW,  C.  J.  (dissenting).  I  think  the  award  is 
wroiig.  The  finding  that  the  slight  accident  with  the  barrel 
was  the  proximate  cause  of  the  adenitis  is  founded  on  the 
merest  conjecture.  It  is  clear  that  there  was  no  break  or  lac- 
eration of  the  skin,  and  it  is  equally  clear  that  if  the  presence 
of  the  germs  was  due  to  a  traumatic  injury  there  must  have 
been  a  break  in  the  skin  to  give  them  entrance.  As  I  read 
the  testimony,  no  physician  would  venture  a  serious  opinion 
that  the  respondent's  disease  was  caused  by  the  barrel  inci- 
dent There  was  a  bare  possibility  and  no  more.  Awards 
cannot  properly  be  founded  on  bare  possibilities. 


NOBTHWBSTERN  FuBL  CoMPANY,  AppcllaU*    VS.  InDUSTBIAL 

CoMMissioK  and  another,  Bespondents. 

May  6— November  16, 1915. 

Workmeri'B  compensation:  "Loss'*  of  arm,  etc:  Impairment  of  use: 
Statute  construed. 

1.  The  "loss"  of  a  member,  within  the  meaning  of  the  schedule  In 

sub.  (5),  sec.  2394 — 9,  Stats.,  means  the  actual  physical  sever- 
ance of  it,  not  an  impairment  of  its  use;  and  it  was  error  to 
award  compensation  under  that  schedule  to  an  employee  for  an 
injury  by  which,  as  the  industrial  commission  found,  he  would 
be  ''partially  permanentljr  disabled  in  his  left  forearm  to  an  ex- 
tent equivalent  to  a  one-half  loss  of  said  forearm." 

2.  The  further  provision  in  said  sub.  (5),  sec.  2394 — 9,  with  respect 

to  "all  other  cases  in  this  class,"  refers  to  the  injuries  mentioned 
specifically  in  the  schedule,  and  was  not  intended  to  include  im- 
pairment occasioned  by  an  injury  not  there  named. 
8.  Injuries  for  which  provision  is  not  made  in  said  schedule  are  to 
be  compensated  for  under  other  general  provisions  of  the  statute. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevbns,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  a  judgment  affirming  an  award  of 
the  Industrial  Commission. 

The  award  provided  that  plaintiff  pay  the  defendant 
Leipus  compensation  for  an  injury  sustained  by  him  by  rea- 
son of  which  he  was  found  by  the  Commission  to  be  partially 
permanently  disabled  in  his  left  forearm  to  an  extent  equiva- 
lent to  a  one-half  loss  of  said  forearm. 

The  award  included  an  allowance  of  $9.37  per  week,  being 
sixty-five  per  cent,  of  the  average  earnings  of  Leipus  for  the 
period  of  his  actual  total  disability  from  the  time  of  the  in- 
jury, October  6,  1913,  to  January  3,  1915,  and  also  an  addi- 
tional allowance  of  $9.37  per  week  for  100  weeks. 

For  the  appellant  there  was  a  brief  by  Olin,  Butler,  Steh^ 
bins,  Curkeet  &  Stroud,  and  oral  argument  by  B.  H.  Steh^ 
bins. 

For  the  respondent  Industrial  Commission  there  was  a' 
brief  by  the  Attorney  Oeneral  and  W infield  W.  GUm^n,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  CHlmun. 

For  the  respondent  Leipus  the  cause  was  submitted  on  the 
brief  of  Dietrich  &  Dietrich. 

The  following  opinion  was  filed  June  1, 1915 : 

Kekwin,  J.  The  question  presented  is  whether  the  proper 
allowance  of  compensation  was  made.  This  involves  the  in- 
quiry whether  the  proper  construction  was  placed  upon  sec 
2394 — 9,  Stats.,  by  the  Industrial  Commission  and  the  court 
below. 

On  October  6,  1913,  the  defenaant  John  Leipus,  while  in 
the  employ  of  the  plaintiff  as  a  laborer,  sustained  an  injury 
to  his  left  forearm  resulting  in  a  fracture  of  both  bones 
thereof.  The  bones  did  not  heal  properly  and  several  opera- 
tions were  performed  thereon.  The  arm  finally  healed,  but 
was  left  in  a  weakened  condition.     At  the  final  hearing  be- 
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fore  the  Commission  it  was  found  that  Leipus  had  been  totally 
incapacitated  for  work  and  that  such  incapacity  would  con- 
tinue until  January  3,  1915,  after  which  last  named  date  the 
Commission  held  that  Leipus  would  "have  a  forearm  that  is 
functionally  fifty  per  cent,  of  the  normal  forearm ;"  and  fur- 
ther found  "that  by  reason  of  said  injury  applicant  will  be 
totally  disabled  until  January  3,  1915,  and  by  reason  of  said 
injury  will  also  be  partially  permanently  disabled  in  his  left 
forearm  to  an  extent  equivalent  to  a  one-half  loss  of  said  fore- 
arm." 

On  these  findings  the  Commission  awarded  Leipus  for 
total  disability  sixty-five  per  cent,  of  his  average  weekly  earn- 
ings for  sixty-five  weeks,  and  in  addition  awarded  sixty-five 
per  cent,  of  his  average  weekly  earnings  for  100  weeks,  the 
100  weeks  being  one  half  of  the  allowance  for  the  loss  of  an 
arm  at  the  elbow  as  provided  by  schedule  of  fixed  compensa- 
tion contained  in  sub.  (5),  sec.  2394 — 9,  Stats. 

The  statutes  relating  to  the  matter  under  consideration 
provide  in  part  as  follows: 

"Section  2394 — 9.  Where  liability  for  compensation  un- 
der sections  2394 — 3  to  2394 — 31,  inclusive,  exists^  the  same 
shall  be  as  provided  in  the  following  schedule : 

"(1)  Such  medical,  surgical  and  hospital  treatment,  .  •  • 
as  may  be  reasonably  required  at  the  time  of  the  injury  and 
thereafter  during  the  disability.  .  .  . 

"(2)  If  the  accident  causes  disability,  an  indemnity  which 
shall  be  payable  as  wages  on  the  eighth  day  after  the  injured 
employee  leaves  work  as  the  result  of  the  injury,  and  weekly 
thereafter,  which  weekly  indemnity  shall  be  as  follows : 

"(a)  If  the  accident  causes  total  disability,  sixty-five  per 
cent,  of  the  average  weekly  earnings  during  the  period  of  such 
total  disability.  .  .  . 

"(b)  If  the  accident  causes  partial  disability,  sixty-five 
per  cent  of  the  weekly  loss  in  wages  during  the  period  of 
such  partial  disability. 

"(c)  If  the  disability  caused  by  the  accident  is  at  times 
total  and  at  times  partial,  the  weekly  indemnity  during  the 
periods  of  each  such  total  or  partial  disability  shall  be  in  ac- 
cordance with  said  subdivisions  (a)  and  (b),  respectively. 
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"(d)  Said  subdivisions  (a),  (b)  and  (c)  shall  be  subject 
to  the  following  limitations : 

''In  ease  of  temporary  or  partial  disability  aggregate  in- 
demnity for  injury  to  a  single  employee  caused  by  a  single 
accident  shall  not  exceed  four  times  the  average  annual  earn- 
ings of  such  employee,  and  in  case  of  permanent  total  dis- 
ability aggregate  indemnity  for  injury  to  a  single  employee 
caused  by  a  single  accident  shall  not  exceed  six  times  the 
average  annual  earnings  of  such  employee. 

"Total  blindness  of  both  eyes,  or  the  loss  of  both  arms  at  or 
near  the  shoulder,  or  of  both  legs  at  or  near  the  hip,  or  of  one 
arm  at  the  shoulder  and  one  leg  at  the  hip,  shall  constitute 
permanent  total  disability.  This  enumeration  shall  not  be 
exclusive  but  in  other  cases  the  commission  shall  find  the 
facts. 

"The  aggregate  disability  period  shall  not,  in  any  event, 
extend  beyond  fifteen  years  from  the  date  of  the  accident, 

"(3)  Where  death  proximately  results  from  the  injury  •  .  . 

"(a)  In  case  the  injured  employee  was  permanently  to- 
tally disabled,  a  sum  equal  to  four  times  his  average  annual 
earnings,  but  which,  when  added  to  the  disability  indemnity 
paid  and  due  at  the  time  of  death,  shall  not  exceed  six  times 
his  average  annual  earnings. 

"(b)  In  case  the  injured  employee  was  not  permanently 
totally  disabled,  such  simi  which,  when  added  to  the  disability 
indemnity  paid  and  due  at  the  time  of  his  death,  shall  equal 
four  times  his  average  annual  earnings. 

"(4)  K  death  occurs  to  an  injured  employee  other  than  as 
a  proximate  result  of  the  accident,  before  disability  indem- 
nity ceases,  death  benefit  shall  be  as  follows: 

"(a)  Where  the  accident  proximately  causes  permanent 
total  disability,  it  shall  be  the  same  as  if  the  accident  had 
caused  death. 

"(b)  Where  the  accident  proximately  causes  permanent 
partial  disability,  liability  shall  exist  for  such  benefit  as  shall 
fairly  represent  the  proportionate  extent  of  the  impairment 
of  earning  capacity  in  the  employment  in  which  the  deceased 
was  working  at  the  time  of  the  accident  or  other  suitable  em- 
ployment, caused  by  such  disability. 

"(5)  In  cases  included  by  the  following  schedule,  the  com- 
pensation to  be  paid,  subject  to  the  provisions  of  this  act  for 
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maximum  and  minimum  payments,  shall  be  sixty-five  per 
cent,  of  the  average  weekly  earnings  of  the  employee  for  the 
periods  named  in  the  schedule,  to  wit : 

"The  loss  of  one  arm  at  or  near  the  shoulder,  two  hundred 
forty  weeks ; 

"The  loss  of  an  arm  at  the  elbow,  two  hundred  weeks ; 

"The  loss  of  a  forearm  at  the  lower  half  thereof,  one  hun- 
dred sixty  weeks; 

"The  loss  of  a  hand,  one  hundred  sixty  weeks ; 

"The  loss  of  a  palm  where  the  thumb  remains,  eighty 
weeks; 

"The  loss  of  a  thumb  and  the  metacarpal  bone  thereof, 
sixty  weeks; 

"The  loss  of  a  thumb  at  the  proximal  joint,  forty  weeks; 

"The  loss  of  a  thumb  at  the  second  or  distal  joint,  twenty 
weeks; 

"The  loss  of  a  leg  at  the  hip  joint,  or  so  near  thereto  as  to 
preclude  the  use  of  an  artificial  limb,  two  hundred  forty 
weeks ; 

"The  loss  of  a  leg  at  or  above  the  knee,  where  stump  re- 
mains sufficient  to  permit  the  use  of  an  artificial  limb,  one 
hundred  sixty  weeks ; 

"The  loss  of  a  foot  at  the  ankle,  one  hundred  twenty  weeks; 

"The  loss  of  a  great  toe  with  the  metatarsal  bone  thereof, 
thirty  weeks; 

"TotjJ  bMndness  of  one  eye,  one  hundred  twenty  weeks; 

"Total  blindness  of  the  second  eye,  two  hundred  forty 
weeks; 

"Total  deafness  of  both  ears,  one  hundred  sixty  weeks; 

"Total  deafness  of  one  ear,  forty  weeks ; 

"Total  deafness  of  the  second  ear,  one  hundred  twenty 
weeks. 

"When  by  reason  of  infection  or  other  cause  not  due  to  the 
neglect  or  misconduct  of  the  injured  employee,  he  is  actually 
disabled  longer  than  the  time  specified  in  the  foregoing  sched- 
ule from  earning  a  wage,  compensation  shall  be  paid  such  em- 
ployee for  such  loss  of  wage  within  the  limit  otherwise  pro- 
vided. 

"For  the  purposes  of  this  schedule  permanent  and  complete 
paralysis  of  any  member  shall  be  deemed  equivalent  to  the 
loss  thereof. 
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"Whenever  an  amputation  is  made  between  any  two  joints 
mentioned  in  this  schedule  (except  amputations  between  the 
knee  and  hip  joint)  the  resultant  loss  shall  be  estimated  as  if 
the  amputation  had  been  made  at  the  joint  nearest  thereto. 

"In  all  other  cases  in  this  class  the  compensation  shall  bear 
such  relation  to  the  amount  stated  in  the  above  schedule  as  the 
disabilities  bear  to  those  produced  bj  the  injuries  named  in 
the  schedule.^' 

The  contention  of  counsel  for  plaintifE  is  that  in  cases 
where  the  schedule  of  fixed  compensation  is  applicable  it  pro- 
vides the  entire  compensation  payable  and  replaces  the  com- 
pensation that  would  otherwise  be  payable  as  disability 
indemnity,  and  that  the  instant  case  is  governed  by  the  sched- 
ule. 

It  seems  to  have  been  conceded  by  counsel  on  both  sides 
that  the  applicant's  injury  was  a  relative  injury  under  the 
schedule  contained  in  sub.  (5)  of  sec  2394 — 9,  therefore  the 
schedule  governed,  but  it  appears  that  the  Commission  was 
in  doubt  upon  the  subject  In  its  opinion  the  Commission 
said: 

"It  may  be  a  fairly  close  question  as  to  whether  or  not  ap- 
plicant's injury  can  be  said  to  be  a  relative  injury  under  the 
schedule  in  the  Compensation  Act,  but  it  seems  to  be  conceded 
by  both  parties  that  it  is,  and  on  the  whole  the  compensation 
will  be  fairly  measured  by  applying  the  schedule  in  this 
case.'* 

The  theory  of  the  statute  seems  to  be  to  make  provision  in 
the  schedule,  sub.  (5),  for  certain  specific  injuries  and  to 
leave  all  other  injuries  to  be  compensated  for  under  other  gen- 
eral provisions  of  the  act. 

It  is  the  opinion  of  the  court,  therefore,  that  the  injury  to 
Leipus  does  not  fall  within  the  schedule  of  fixed  compensa- 
tion designated  in  the  statute  under  which  it  was  classed  by 
the  Commission,  namely,  "the  loss  of  an  arm  at  the  elbow." 

Obviously  the  "loss"  of  a  member  designated  in  the  sched- 
ule has  reference,  not  to  the  impairment  of  the  member  by 
the  injury,  but  to  the  physical  loss  of  it     All  through  the 
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schedule  there  is  nothing  to  indicate  that  impairment  of  a 
member  was  intended  to  be  loss  of  a  member  or  that  reduc- 
tion of  the  eflSciency  of  the  member  one  half  would  be  a  one- 
half  loss  of  the  member.  "The  loss  of  an  arm  at  the  elbow," 
or  "The  loss  of  a  forearm  at  the  lower  half  thereof,"  does  not 
mean  the  impairment  of  the  arm,  but  the  actual  physical  sev- 
erance of  it  The  fact  that  the  schedule  so  specifically  fixes 
the  precise  injury  for  which  compensation  is  allowed,  ex- 
cludes the  idea  that  the  schedule  covers  any  other  or  different 
injury.     In  every  instance  the  loss  is  specifically  defined. 

The  whole  schedule  is  so  specific  that  it  is  difficult  to  see 
how  the  l^slature  could  have  intended  that  an  injury  to  an 
arm  impairing  its  usefulness  fifty  per  cent,  or  any  degree, 
would  come  within  the  schedule.  It  seems  from  the  whole 
act  that  the  purpose  of  the  legislature  was  to  confine  the  fixed 
compensation  named  in  the  schedule  in  sub.  (5)  to  the  spe- 
cific injuries  named  therein. 

Nor  can  we  see  that  the  injury  here  falls  within  the  pro- 
vision of  sub.  (5),  sec.  2394 — 9,  viz. :  "In  all  other  cases  in 
this  class,"  etc.,  because  the  injury  here  does  not  fall  within 
the  schedule  class.  "All  other  cases  in  this  class"  obviously 
has  reference  to  the  injuries  mentioned  specifically  in  the 
schedule  and  was  not  intended  to  include  impairment  occa- 
sioned by  a  different  injury  than  that  named  in  the  schedule. 

The  court  is  therefore'of  opinion  that  the  Commission  and 
the  court  below  were  in  error  in  holding  that  the  present  in- 
jury fell  within  the  schedule  of  fixed  compensation  contained 
in  sub.  (6),  sec.  2394 — 9,  Stats.,  and  that  compensation 
should  have  been  awarded  Leipus  under  the  other  provisions 
of  the  statute,  not  under  the  schedule  contained  in  said 
sub.  (5). 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

The  appellant  moved  for  a  rehearing. 
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In  support  of  the  motion  there  was  a  brief  by  Olin,  Butler, 
Stebbins,  Curkeet  &  Stroud,  attorneys  for  the  appellant,  and 
a  brief  on  behalf  of  certain  Wisconsin  employers  by  Vroman 
Mason  and  Thomas  0.  Angerstein  as  amici  curioe. 

In  opposition  to  the  motion  there  was  a  brief  by  the  Attor- 
ney General  and  Winfield  W.  Gilman,  assistant  attorney  gen- 
eral, attorneys  for  the  respondent  Industrial  Commission, 
and  a  brief  by  Dietrich  &  Dietrich,  attorneys  for  the  respond- 
ent Leipus. 

The  motion  was  denied,  without  costs,  on  November  16, 
1915. 


State,  Plaintiff  in  error,  vs.  Cleveland  and  others.  Defend- 
ants in  error. 

May  J—Novemher  16,  1915. 

PuMic  officers:  Malfeasance:  Supervisor  transporting  members  to 
toton  board  meetings:  Allotoance  of  Wl  for  traveling  expenses. 

L  The  furnishing,  by  a  member  of  a  town  board,  of  a  conveyance  to 
transport  the  members  to  and  from  their  board  meetings  Is  not 
the  purchase  or  sale  of  property  or  things  in  action  nor  a  con- 
tract, proposal,  or  bid  in  relation  thereto,  within  the  meaning 
of  sec.  4549,  Stats.,  but  is  in  the  nature  of  labor  or  services. 

2.  The  compensation  of  town  supervisors  being  expressly  provided 
for  in  sec  850,  Stats.,  and  no  provision  being  made  for  traveling 
expenses,  they  must  themselves  defray  such  expenses,  and  the 
allowance  by  the  town  board  of  bills  for  such  expenses  violates 
that  clause  in  sec.  4549  which  makes  it  an  ofTense  for  any  town 
officer  to  do  "any  other  act  in  his  official  capacity  or  in  any  pub- 
lic or  official  service  not  authorized  or  required  by  law." 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Jack- 
son county :  James  O'Neill,  Circuit  Judge.     Reversed. 

For  the  plaintiff  in  error  there  was  a  brief  by  the  Attor- 
ney General,  J.  E.  Messerschmidt,  assistant  attorney  general, 
and  L.  Olson  Ellis,  district  attorney,  and  oral  argument  by 
Mr.  Messerschmidt. 
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For  the  defendants  in  error  there  was  a  brief  by  G.  M.  & 
H.  M.  Perry,  and  oral  argument  by  H.  M.  Perry. 
The  following  opinion  was  filed  June  1,  1915: 

WiNSLow,  0.  J.  The  three  defendants  constitute  the 
board  of  supervisors  of  the  town  of  City  Point,  Jackson 
county.  An  information  charging  them  with  malfeasance  in 
oflSce  was  quashed  by  the  trial  court  and  the  state  prosecutes 
a  writ  of  error  to  reverse  the  ruling.  The  question  presented 
is  whether  it  is  a  criminal  offense  under  sec.  4549,  Stats. 
1913,  for  one  of  the  members  of  such  a  board  to  furnish  a 
team  and  conveyance  for  the  purpose  of  conveying  the  mem- 
bers of  the  board  to  and  from  their  town  board  meetings,  or 
to  present  a  bill  for  the  same  to  the  board,  or  for  the  board  to 
allow  and  pay  the  bill. 

Upon  the  authority  of  Menasha  W.  W.  Co.  v.  Winter,  159 
Wis.  437,  150  N.  W.  526,  this  question  must  be  answered  in 
the  negative.  In  that  case  it  was  held  that  the  section  pro- 
hibited a  public  oflScer  from  having  an  interest  in  the  pur- 
chase or  sale  of  property  or  things  in  action  or  in  any  con- 
tract, proposal,  or  bid  in  relation  to  the  same,  and  that  the 
performing  of  services  for  the  town  would  not  be  construed  as 
coming  within  its  meaning. 

As  said  in  that  case,  the  statute  is  highly  penal.  The  fur- 
nishing of  a  conveyance  to  attend  a  board  meeting  or  to  en- 
able the  board  to  transact  necessary  official  duties  is  clearly 
not  the  purchase  or  sale  of  property  or  things  in  action,  nor 
is  it  a  contract,  proposal,  or  bid  in  relation  thereto.  It  is 
rather  in  the  nature  of  labor  or  services.  Rogan  v.  Gushing, 
49  Wis.  169,  5  N.  W.  490. 

By  the  Court. — Judgment  affirmei 

The  following  opinion  was  filed  November  16,  1915: 

WiNSLow,  C.  J.  Upon  the  motion  for  rehearing  our  at- 
tention is  called  to  the  fact  that  upon  the  former  hearing  we 
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did  not  fully  appreciate  the  contention  of  the  State.  That 
contention  was,  not  merely  that  the  auditing  of  a  bill  for  liv- 
ery hire  in  favor  of  one  of  the  members  of  the  town  board  was 
forbidden  by  sec.  4549,  Stats.,  under  the  provision  prohibit- 
ing town  oflScers  from  being  interested  in  contracts  with  the 
town,  but  that  the  town  supervisors  are  not  entitled  to  any 
allowance  for  traveling  expenses,  hence  that  their  action  in 
allowing  a  bill  for  such  expenses  violates  the  general  clause  of 
sec  4549  which  makes  it  an  offense  for  any  town  officer  to  do 
"any  other  act  in  his  official  capacity  or  in  any  public  or  of- 
ficial service  not  authorized  or  required  by  law." 
*  Upon  mature  consideration  it  seems  that  the  point  is  well 
taken. 

A  public  official's  right  to  compensation  is  purely  statu- 
tory; what  the  statute  gives  he  receives,  but  no  more. 
Mechem,  Pub.  Off.  §§  855,  856.  Expenses  are  not  allowed 
to  town  supervisors  by  any  statute.  Moreover,  sec.  850  of 
the  Wisconsin  Statutes  expressly  fixes  their  compensation  at 
the  sum  named  by  the  annual  town  meeting,  or  in  default  of 
action  by  the  town  meeting  at  the  sum  of  $3  per  day.  No 
provision  is  made  for  traveling  expenses,  and  this  means  that, 
like  other  officials  in  that  situation,  they  must  defray  their 
own  expenses  of  this  nature. 

When,  therefore,  they  allowed  the  bills  in  question  they 
performed  an  act  in  their  official  capacity  not  only  unauthor- 
ized by  law  but  forbidden  by  law.  The  statute  gives  the  wid- 
est possible  latitude  as  to  the  punishment  A  merely  nomi- 
nal fine  may  be  imposed  in  the  discretion  of  the  trial  court 
Thus,  that  court  may  make  due  allowance  for  cases  where  it 
appears  that  there  has  been  honest  mistake  and  no  criminal 
intent 

By  the  Court. — Judgment  reversed  vnthout  costs,  and  ac- 
tion remanded  for  further  proceedings  according  to  law. 
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Chicago,  Burlington  &  Quincy  Railroad  Company,  Ap- 
pellant, vs.  Railroad  Commission  of  Wisconsin,  Re- 
spondent. 

November  16, 1915. 

Railroad  commiaHon:  Regulation  of  passenger  service:  Stopping 
trains  at  small  stations:  Interstate  commerce. 

Chicago,  B,  d  Q.  R,  Co.  v.  Railroad  Comm.  152  Wis.  654,  reversed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

By  the  Court.  The  judgment  of  the  court  in  this  action^ 
rendered  March  11, 1913  [152  Wis.  654],  affirming  the  judg- 
ment of  the  circuit  court  for  Dane  county,  having  been  re- 
versed by  the  supreme  court  of  the  United  States  upon  writ 
of  error  [see  237  U.  S.  220],  and  the  mandate  of  said  last 
named  court  having  been  received  and  filed : 

Now,  therefore,  it  is  ordered  and  adjudged,  pursuant  to 
the  command  of  said  mandate,  that  the  judgment  of  affirm- 
ance aforesaid  rendered  by  this  court  be  and  the  same  is  in  all 
things  vacated  and  set  aside  and  that  the  judgment  of  the  said 
circuit  court  for  Dane  county  be  and  the  same  is  hereby  in  all 
things  reversed  without  costs,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  circuit  court  with  direc- 
tions to  enter  judgment  therein  adjudging  that  the  order  of 
the  said  Railroad  Commission  involved  in  this  action  was  and 
is  void,  and  setting  aside  and  vacating  the  same. 
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Zavitovskt,  Administrator,  Appellant,  vs.  Chicago,  Mii> 
WAUKEs  &  St.  Paul  Railway  Company,  Respondent 

Octol>er  5—'Noveml>er  16, 1915. 

Railroads:  Action  for  death  of  employee:  What  law  governs:  Inter 
state  commerce:  Burden  of  proof:  Evidence:  Sufficiency, 

1.  Where  the  complaint  in  an  action  for  death  caused  hy  negligence 

predicated  liability  under  the  state  statutes,  but  defendant  af- 
firmatively claimed  that  the  case  fell  under  the  federal  Employ- 
ers' Liability  Act,  defendant  had  the  burden  of  proof  on  that 
proposition. 

2.  Coal  which  was  piled  on  a  dock  and  had  passed  out  of  interstate 

commerce  was  loaded  upon  cars  and  thence  dumped  into  hop- 
pers which  projected  into  a  sunken  room  or  basement.  From 
the  hoppers  it  was  taken  by  conveyors  to  a  bin,  was  weighed  out 
from  such  bin,  and  then  went  into  another  bin,  from  which  it 
was  spouted  into  the  tenders  of  locomotives  employed  in  inter- 
state commerce.  Railway  employees  were  required  every  night 
to  clean  up,  with  shovels,  the  scattered  coal  from  the  floor  of 
said  sunken  room  and  throw  it  into  the  conveyor,  which  carried 
it  to  the  bins.  While  so  doing  one  of  them  was  fatally  injured. 
The  purpose  of  their  work  was  primarily  to  clean  the  floor  and 
the  fact  that  the  coal  cleaned  up  finally  reached  the  interstate 
locomotives  was  merely  incidental.  There  were  one  or  two  men 
or  crews  of  men  between  the  deceased  and  the  locomotives,  as 
well  as  between  the  deceased  and  the  coal  pile  on  the  dock. 
Held;  that  these  facts  did  not  show  that  the  deceased  when  in- 
jured was  engaged  in  interstate  commerce. 

3.  Plaintiffs  evidence  iu  this  case  as  to  the  description  of  the  place 

of  work,  its  surroundings  and  lighting,  and  also  as  to  the  man- 
ner in  which  deceased  came  to  his  death,  is  criticised  as  defect- 
ive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  jBe- 
versed. 

William  L.  Tibbs  and  George  A.  Bowman,  for  the  appel- 
lant 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  Alstine 
and  H.  J.  KiLlUea,  and  oral  argument  by  Mr.  'Killilea. 
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Timlin,  J.  In  this  case  against  a  railroad  employer  for 
negligently,  on  January  2,  1913,  causing  the  death  of  one  of 
its  employees  not  engaged  in  shop  or  office  work,  the  learned 
<;ircuit  court  directed  a  verdict  for  defendant  This  was 
<ione  apparently  upon  the  ground  that  the  evidence  brought 
the  case  within  the  federal  Employers'  Liability  Act,  and  at 
the  same  time  conclusively  showed  assumption  of  risk  by  the 
*deceased  under  that  act.  On  the  date  above  mentioned  ac- 
tions against  employers  for  such  injuries  might  fall  under 
the  Compensation  Act  (sec  2394 — 1  et  seq.  Stats.  1911)  in 
the  cases  therein  mentioned,  wherein  there  had  been  consent 
to  come  under  the  terms  of  that  act,  or  might  fall  under  gen- 
eral statutory  regulations  of  the  relation  of  master  and  serv- 
ant as  in  the  case  of  an  employer  having  less  than  four  em- 
ployees, or  an  employer  who  neglected  or  refused  to  consent 
as  in  the  Compensation  Act  provided,  or  in  the  case  of  rail- 
road employers  the  case  might  come  under  the  federal  Em- 
ployers' Liability  Act,  or  under  sec.  1816,  Stats.  1911,  or 
under  the  Compensation  Act  It  is  only  with  the  railroad 
<5las8  we  have  to  do  in  the  instant  case.  This  inquiry  is  still 
further  narrowed  because  the  deceased  employee  was  not  en- 
gaged in  shop  or  office  work.  The  defendant  was  engaged  in 
interstate  commerce,  and  the  first  question  which  presents  it- 
self is  whether  the  deceased  employee  was  at  the  time  of  his 
injury  also  engaged  in  the  same  interstate  commerce.  The 
complaint  manifestly  predicated  liability  under  the  statutes 
of  this  state  and  the  defendant  in  its  answer  affirmatively 
<?laimed  that  the  case  fell  under  the  federal  Employers'  Lia- 
bility Act.  It  therefore  had  on  this  proposition  the  burden 
of  proof  which  usually  falls  upon  the  affirmative.  As  a  re- 
sult of  professional  strategy  or  inadvertence,  it  makes  no  dif- 
ference which,  the  case  has  been  very  imperfectly  presented 
by  the  evidence  of  both  sides.  We  first  inquire  whether  de- 
fendant has  lifted  the  burden  of  proof  resting  upon  it  to  show 
that  the  deceased  was  at  the  time  of  his  injury  engaged  in 
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interstate  commerce.  We  are  informed  by  the  evidence  that 
he  worked  on  the  night  shift,  but  what  his  duties  were  we  do 
not  know  except  that  for  about  twenty  minutes  every  night 
after  12  o'clock  he,  with  four  or  five  others,  was  required  to 
clean  up,  with  shovels,  the  scattered  coal  from  the  floor  of  a 
sunken  or  basement  room,  and  in  doing  so  to  throw  such  coal 
into  the  conveyor,  which  carried  it  up  into  one  or  more  ele- 
vated bins.  This  coal  had  been  scattered  on  the  floor  in  the 
process  of  taking  it  by  conveyors  from  several  hoppers  which 
projected  into  said  sunken  room.  The  coal  came  to  the  hop- 
pers from  cars  which  were  "dumped"  into  the  hoppers.  It 
got  into  these  cars  by  being  loaded  thereon  from  a  pile  belong- 
ing to  defendant  lying  on  or  near  a  dock  not  far  from  the 
hoppers.  How  the  coal  got  on  these  cars  we  are  not  informed 
except  what  is  suggested  by  the  single  word  "dumped"  ap- 
plied to  the  unloading  of  the  cars.  Whether  the  deceased  was 
engaged  in  loading  or  unloading  this  coal,  or  whether  there 
was  one  or  two  men  or  crews  of  men  between  the  conveyor  and 
the  coal  pile,  we  do  not  know.  It  is  much  the  same  with  the 
evidence  tracing  the  coal  cleanings  from  the  floor  to  the  tend- 
ers of  locomotive  engines  which  by  stipulation  were  engaged 
in  interstate  commerce.  The  coal  was  not  fed  from  the  bin 
where  the  conveyor  left  it  into  these  locomotive  tenders.  The 
evidence  indicates  that  it  had  to  be  weighed  out  from  this  bin, 
and  also  indicates  that  it  then  went  into  another  bin  from 
which  it  was  spouted  into  the  tenders,  so  there  must  have  been 
one  or  two  men  or  crews  of  men  between  the  deceased  and  the 
supplied  locomotive  as  well  as  between  the  deceased  and  the 
coal  pile  on  the  dock.  The  deceased  may  have  taken  part  in 
the  last  delivery  into  the  tenders  of  the  interstate  locomotives, 
but  that  is  not  shown.  It  is  shown  that  the  coal  in  the  pile 
on  or  near  the  dock  had  passed  out  of  interstate  commerce, 
and  the  one  ground  upon  which  it  could  be  claimed  that  the 
deceased,  at  the  time  of  his  injury,  was  engaged  in  interstate 
commerce  is  that  he  was  engaged  in  the  performance  of  one 
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step  in  the  transmission  of  this  coal  from  that  pile  to  the  in- 
terstate locomotive  for  use  in  the  latter  as  fuel  In  cleaning 
up  the  floor  deceased  was  not  engaged  directly  in  interstate 
commerce.  His  purpose  and  that  of  his  employer  was  to 
cletm  up  the  floor,  and  there  was  no  place  to  put  the  coal 
cleaned  up  except  on  the  going  conveyors,  and  the  fact  that 
it,  with  other  coal  and  by  the  aid  of  other  agencies  interven- 
ing between  deceased  and  the  delivery  to  the  interstate  loco- 
motive, finally  reached  the  latter,  was  merely  incidental.  If 
deceased  was  at  the  time  engaged  in  interstate  commerce  by 
reason  of  the  foregoing  facts,  then  so  were  the  men  between 
him  and  the  coal  pile  loading  and  unloading  cars,  and  for  a 
stronger  reason  so  were  the  men  between  him  and  the  inter- 
state locomotive  weighing  out  the  coal  from  the  bin  and  de- 
livering it  directly  into  the  tender.  Only  three  illustrative 
cases  need  be  noticed.  Pedersen  v.  D.,  L.  &  IF.  22.  Co.  229 
U.  S.  146,  33  Sup.  Ct  648 ;  III.  Cent.  B.  Co.  v.  Behrens,  233 
U.  S.  473,  34  Sup.  Ct  646;  Buck  v.  C,  M.  &  St.  P.  B.  Co. 
153  Wis.  158>  140  N.  W.  1074. 

In  the  case  first  above  cited  the  connection  between  the 
work  in  which  the  injured  party  was  engaged  at  the  time  of 
his  injury  and  interstate  commerce  was  direct  and  immediate. 
The  track,  including  the  bridges,  of  a  railroad  used  for  inter- 
state commerce  trains,  is  always  in  use  for  that  purpose,  no 
matter  what  other  purposes  it  may  contemporaneously  sub- 
serve. One  engaged  in  the  repairs  of  such  track  or  bridge  is 
engaged  in  a  work  which  closely  and  immediately,  without 
any  intervening  agency,  furnishes  an  indispensable  and  di- 
rect aid  in  interstate  commerce.  In  the  second  case  above 
cited  the  injured  man  was  a  member  of  a  switching  crew  at 
work  in  the  yards.  Within  broad  lines,  as  every  court  knows, 
the  duties  of  such  crew  include  assembling  cars  for  the  pur- 
pose of  making  up  outgoing  trains  or  parts  of  trains,  and  dis- 
tributing some  or  all  of  the  cars  of  the  incoming  trains.  The 
interstate  cars  could  not  be  assembled  or  distributed  unless 
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local  or  intrastate  cars  of  the  same  train  which  stand  in  the 
way  were  moved  or  disposed  of.  Interstate  commerce  could 
not  be  carried  on  where  interstate  and  intrastate  cars  are 
mixed  in  the  same  train,  as  they  nearly  alwflys  are  in  freight 
trains,  without  moving  the  intrastate  cars.  Such  movement 
is  an  operation  essential  to  the  carrying  on  of  interstate  com- 
merce as  long  as  switching  is  done  as  it  is  at  present  The 
primary  purpose  of  moving  the  intrastate  cars  is  to  deliver 
them  to  their  destination,  and  the  aid  to  interstate  commerce 
secondary  and  incidental  Accordingly  it  was  held  that  such 
member  of  a  switching  crew,  injured  while  moving  in  the 
yard  a  car  loaded  with  intrastate  freight,  was  not  within  the 
act  of  Congress,  although  unquestionably  the  work  he  was 
doing  was  in  aid  of  and  essential  to  the  carrying  on  of  inter- 
state commerce  by  transportation.  In  the  instant  case  it  ap- 
pears from  the  evidence  that  the  primary  purpose  of  employer 
and  employee  was  to  clean  up  the  floor,  and  the  benefit  to  or 
aid  to  interstate  commerce  resulting  therefrom  was  secondary 
and  incidental.  Had  it  been  shown  that  deceased  aided  in 
delivering  the  coal  upon  the  tender  of  the  interstate  locomo- 
tive and,  as  a  step  in  assisting  himself  and  his  associates  to 
perform  that  operation,  cleaned  up  the  floor  of  this  room  for 
twenty  minutes  every  night,  a  different  case  might  have  been 
presented.  Another  phase  of  remoteness  is  considered  in  the 
case  third  above  cited.  But  weighing  these  precedents  as 
best  we  can,  we  are  of  the  opinion  that  in  the  instant  case  the 
defendant  has  not  lifted  the  burden  of  proof  which  rested 
upon  it  in  this  respect  It  may  be  able  to  do  so  upon  another 
trial. 

We  express  no  opinion  upon  the  question  of  assumption  of 
risk  if  the  case  should  be  finally  found  to  come  under  the  act 
of  Congress,  because  the  evidence  may  be  quite  different  upon 
another  trial  and  that  question  does  not  arise  until  after  the 
case  has  been  brought  within  the  act  of  Congress.  Neither 
do  we  express  any  opinion  upon  the  merits  of  the  case.  The 
Vol.  161  —  30 
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plaintiff's  evidence  is  very  defective  both  with  reference  to- 
the  description  of  the  place  of  work,  the  machinery,  the  plat- 
form, and  the  lighting  apparatus,  and  also  with  reference  to- 
the  manner  in  which  the  deceased  came  to  his  death.  In  this 
sunken  or  basement  room,  fifty  feet  long  north  and  south  by^ 
thirteen  feet  nine  inches  wide  east  and  west,  it  appears  that 
there  are  two  conveyors  consisting  of  receptacles  called  buck- 
ets mounted  on  a  double  sprocket  chain,  one  running  from 
north  to  south  and  from  seven  and  one-half  to  fifteen  inches 
west  of  the  east  wall,  and  one  running  in  the  opposite  direc- 
tion and  about  the  same  distance  east  of  the  west  wall  and 
three  feet  two  inches  apart  Each  runs  very  slowly  and  at 
an  elevation  of  about  one  foot  from  the  floor  of  the  room  and 
horizontal  to  the  floor  until  it  passes  roimd  a  sprocket  wheel 
and  changes  its  horizontal  motion  to  a  vertical  motion  in  its 
journey  to  the  elevated  bins.  In  this  sunken  room  there  is  a 
platform  three  and  one-half  feet  above  the  floor  in  the  south 
end  of  the  room  and  eight  by  ten  feet  in  surface  area,  but 
whether  the  east  conveyor  passed  under  any  part  or  beam  of 
this  platform  is  very  obscure,  and  we  have  no  evidence  con- 
cerning the  number  or  location  of  the  hoppers.  There  is  evi- 
dence that  this  platform  extends  from  the  west  wall  to  the 
west  line  of  the  east  conveyor,  and  there  is  contradictory  evi- 
dence with  reference  to  whether  the  surface  extension  of  ten 
feet  is  from  east  to  west  or  from  north  to  south.  If  the  jury 
are  to  pronounce  that  this  place  is  not  as  safe  as  the  nature  of 
the  work  would  permit,  they  must  be  informed  of  its  descrip- 
tion with  substantial  accuracy  by  the  plaintiff.  The  case  is 
also  very  hazy  on  the  question  whether  the  death  was  caused 
by  negligence  of  the  employer  or  was  the  result  of  an  unac- 
countable accident.  With  reference  to  the  statutory  rules  of 
liability  within  which  the  facts  must  bring  the  case,  the  at- 
tention of  counsel  is  invited  to  Minneapolis,  St.  P.  £  8.  S. 
M.  R  Co.  V.  Industrial  Cpmm.  153  Wis.  552,  141  ??.  W. 
1119,  where  the  injury  occurred  June  24,  1912,  and  the  in- 
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jured  party  was  not  a  shop  or  oflfice  employee;  also  to  the  case 
of  Salus  V.  G.  N.  B.  Co.  157  Wis.  546,  147  N.  W.  1070, 
where  the  injury  occurred  March  29,  1913;  also  to  Cox  v. 
C,  M.  &  St.  P.  B.  Co.  159  Wis.  491, 149  K  W.  709, 151  N. 
W.  267,  where  the  injury  occurred  September  26,  1911.  It 
is  hoped  that  if  the  case  ever  makes  another  appearance  in 
this  court  it  will  be  more  thoroughly  presented  on  the  facts 
and  the  dark  places  in  the  law  above  suggested  illuminated  by 
such  learned  briefs  that  post  argumentum  communications  to 
this  court  will  be  unnecessary. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


Hanttah  and  another,  Respondents,  vs.  Khttth  and  others, 

Appellants. 

October  26—Noveml>er  16,  1915. 

Contracts:  Agency:  8ul>8cription  of  money  to  operate  mines:  SeteO" 
tion  of  agents :  When  auhacribera  bound:  Incurring  debts:  Joint 
liability  of  subscribers:  Evidence:  Minutes  of  meetings:  Compe- 
tency: Appeal:  Harmless  errors. 

1.  Where  stockholders,  including  the  president  and  directors,  in  a 
mining  corporation  signed  an  agreement  whereby  they  severaUy 
snbscribed  certain  sums  "to  a  fund  to  be  used  in  buying  such 
articles  as  are  necessary  to  operate  the  mill"  of  said  company, 
"and  to  pay  such  bills  as  are  pressing  by  having  them  assigned 
to  our  representative,  the  balance  to  be  used  to  operate  the 
mines  and  mill  .  .  .  ,  providing  the  directors  pledge  to  us  the 
gross  output  of  the  operations  or  enough  of  the  product  to  repay 
us  the  money  subscribed  and  guarantee  to  us  that  none  of  the 
money  received  by  the  operation  of  the  mill  shall  be  used  for 
any  other  purpose  than  running  said  mill  until  we  have  been 
repaid,"  etc.,  each  subscriber,  whether  he  signed  before  or  after 
the  acceptance  of  the  proposition  by  the  directors  of  the  com- 
pany, conferred  upon  his  associates,  by  clear  implication,  the 
power  to  create  the  agency  neceslary  to  carry  out  the  purposes 
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of  the  agreement,  and  was  bound  by  their  action  even  though  he 
himself  neglected  or  refused  to  take  part  in  the  selection  of  such, 
agents. 

2.  Where  such  proposition  was  presented  by  one  or  more  of  the  sub- 
scribers at  a  meeting  of  the  directors  and  was  accepted  by  them» 
all  subscribers  were  bound  by  such  acceptance;  and  the  minutes 
of  such  meeting  were  competent  evidence  aa  being  part  of  the 
re8  geatcB. 

8.  So,  also,  the  minutes  of  a  subsequent  meeting  of  the  subscribers 
reciting  that  thirty-three  of  them  were  present,  some  of  whom 
were  identified  by  name,  that  the  minutes  of  the  directors'  meet- 
ing were  read  to  them,  and  that  they  elected  an  advisory  board 
of  subscribers  to  act  with  the  directors  and  also  a  trustee  for 
the  subscribers,  were  competent  evidence  as  being  in  the  nature 
of  admissions. 

4.  The  representatives  of  the  subscribers,  acting  with  the  directors^ 
having  operated  the  mines  and  mill  pursuant  to  the  agreement 
and  having  incurred  certain  debts  for  work  and  materials  in  the 
attempt,  through  such  operation,  to  repay  to  the  subscribers  the 
amounts  advanced  by  them,  all  of  the  subscribers  became  Jointly 
liable  for  the  debts  so  incurred. 

6.  The  testimony  of  the  manager  employed  to  take  charge  of  the 
mines  and  mill  under  the  agreement  was  sufficient  to  prove  the 
claims  for  work  and  materials,  and  it  was  not  necessary  to  prove 
each  such  claim  by  the  testimony  of  the  person  who  did  the 
work  or  furnished  the  material. 

6.  Where  a  cause  is  tried  by  the  court  without  a  jury,  the  admission 
of  Incompetent  evidence  is  not  available  as  error  on  appeal  un- 
less some  proposition  essential  to  sustain  the  Judgment  has  ne 
evidence  to  support  it  other  than  such  incompetent  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

For  the  appellants  there  was  a  brief  by  Kronshage,  McGov- 
em  &  Hannan,  and  oral  argument  by  Timothy  J.  Hannan. 

For  the  respondents  there  was  a  brief  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  and  oral  argument  by  Charles  E.  Monroe. 

Timlin,  J.  To  maintain  the  issues  arising  upon  a  com- 
plaint charging  that  the  defendants  were  a  volimtary  associa- 
tion and  copartners,  at  the  times  mentioned,  engaged  in  opeiv 
ating  a  mine  in  Montana,  and  that  a  large  number  of  persona 
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named  during  such  time  performed  services  or  sold  and  de- 
livered material  to  the  defendants,  and  that  all  these  claims,, 
aggregating  about  $4,000,  were  assigned  to  the  plaintiffs; 
and  an  answer  amoimting  to  a  general  denial;  the  plaintiffs, 
introduced  in  evidence  a  writing  signed  by  each  of  the  de- 
fendants with  a  sum  set  opposite  his  or  her  name,  and  this- 
writing  was  as  follows: 

"Milwaukee,  Wis.,  May,  1908. 

''We,  whose  signatures  appear  below,  hereby  subscribe  the 
amount  set  opposite  our  names  to  a  fund  to  be  used  in  buying 
such  articles  as  are  necessary  to  operate  the  mill  of  the  Mil- 
waukee Gold  Extraction  Co.,  and  to  pay  such  bills  as  are 
pressing  by  having  them  assigned  to  our  representative,  the 
balance  to  be  used  to  operate  the  mines  and  mill  of  said  com- 
pany, providing  the  directors  pledge  to  us  the  gross  output  of 
the  operations  or  enough  of  the  product  to  repay  us  the  money 
subscribed  and  guarantee  to  us  that  none  of  the  money  re- 
ceived by  the  operation  of  the  mill  shall  be  used  for  any  other 
purpose  than  running  said  mill  until  we  have  been  repaid. 

"It  is  understood  that  the  property  bought  with  this  money 
shall  remain  our  property  until  we  have  been  fully  repaid, 
and  that  in  case  that  after  making  the  repairs  of  the  mill 
should  anything  prohibit  us  from  operating  the  mill  that  we 
shall  stand  as  creditors  of  said  company. 

"Subscription:  $100.00,  //.  Knuth,  1114  Chambers  St., 
paid  6/16/08,"  etc.,  etc. 

This  written  contract  was  supplemented  by  written  evi- 
dence consisting  of  (1)  the  corporate  records  of  a  meeting  of 
the  directors  of  the  Milwaukee  Gold  Extraction  Company 
held  June  15,  1908,  showing  that  the  writing  first  mentioned 
was  produced  at  that  meeting  by  Mr.  Dwight,  the  president 
of  the  corporation  and  one  of  the  signers  of  the  first  men- 
tioned writing,  and  that  thereupon  resolutions  were  adopted 
in  effect  accepting  that  proposition,  pej*mitting  such  an  asso- 
ciation to  operate  the  mill  until  such  time  as  the  output  there- 
of has  repaid  to  them  the  mc  ney  advanced  by  them  and  six 
per  cent,  interest,  not,  however,  to  exceed  four  months  from 
and  after  July  1,  1908,  and  providing  that  the  board  of  di- 
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rectors  advise  with,  consult,  and  co-operate  with  the  subscrib- 
ers to  said  writing  in  all  things  pertaining  to  the  operation  of 
the  mill,  the  purchase  of  material,  and  the  payment  of  press- 
ing bills  against  the  company.  It  is  contended  by  appellants 
that  the  record  of  the  meeting  of  the  corporation  directors 
was  incompetent  as  against  the  subscribers  to  the  writing 
first  mentioned.  (2)  Minutes  of  a  meeting  of  the  subscrib- 
ers held  on  the  evening  of  Jime  15,  1908,  reciting  that  thirty- 
three  subscribers  were  present  and  organized  and  that  there 
was  read  to  them  the  minutes  of  the  directors'  meeting  men- 
tioned and  that  three  of  the  subscribers  were  by  this  meeting 
elected  to  act  with  the  board  of  directors  of  the  corporation 
as  an  advisory  board  and  that  Mr.  D  wight  was  elected  trustee 
for  the  subscribers.  It  is  contended  that  this  writing  was  not 
competent  evidence. 

Other  evidence  was  introduced  which  showed  (1)  that  all 
the  subscribers  were  stockholders  of  the  Milwaukee  Gold  Ex- 
traction Company  and  0.  F.  Dwight,  one  of  the  subscribers, 
was  its  president  and  a  director,  and  that  all  of  the  seven  di- 
rectors of  the  Extraction  Company  were  subscribers ;  (2)  that 
on  the  afternoon  of  June  16,  1908,  four  of  the  seven  directors 
of  the  Extraction  Company  and  one  of  the  advisory  board  of 
the  subscribers  held  a  meeting  and  employed  one  E.  Ililand 
Pitcher  to  take  charge  of  the  mine  and  mill  in  Montana,  fix- 
ing his  salary.  Mr.  Dwight  was  present  at  this  meeting  and 
Mr.  E.  Hiland  Pitcher  went  to  Montana,  took  charge  of  the 
property,  and  under  his  administration  the  liabilities  alleged 
were  incurred.  Considerable  gold  was  realized  by  this  oper- 
ation, but  it  was  used  up  in  paying  expenses,  leaving  the 
claims  sued  on  unpaid.  Appellants  contend  that  there  is  no 
evidence  identifying  the  thirty-three  subscribers  present  at 
the  subscribers'  meeting  of  June  15  th,  and  no  subsequent 
meeting  of  the  subscribers,  hence  the  latter  were  not  bound 
by  these  doings  of  Dwight,  Pitcher,  and  the  directors,  and  the 
so-called  advisory  board,  because  these  men  were  not  ap- 
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pointed  by  all  the  subscribers,  and  while  their  action  might 
be  binding  upon  the  subscribers  who  procured  and  secured 
their  appointment  it  could  not  affect  subscribers  who  were  not 
shown  to  have  been  present  at  such  meeting  and  who  are  not 
shown  to  have  taken  any  part  in  appointing  E.  Hiland 
Pitcher,  or  any  one  else,  to  take  charge  of  the  property  and 
operate  it,  or  in  appointing  the  advisory  board,  or  in  appoint- 
ing Dwight  as  trustee.  It  is  contended  by  appellants  that 
the  subscription  agreement  above  referred  to  and  presented 
at  the  directors'  meeting  of  the  Extraction  Company  was  not 
at  that  time  signed,  but  we  think  the  evidence  tends  more 
strongly  to  show  that  before  that  it  was  signed  by  most  of  the 
defendants.  It  is  further  contended  that  this  paper  was  not 
at  that  time  signed  by  all  the  defendants,  and  we  think  this 
is  correct  There  seem  to  be  forty-six  signers,  and  Schissler, 
Buschman,  and  Dwight  are  the  thirty-third,  thirty-fourth, 
and  thirty-fifth  names.  There  seems  to  be  evidence  by  in- 
ference that  the  eleven  names  following  were  added  after  the 
meeting  of  June  15th.  It  is  quite  certain  that  Dwight  and 
the  other  directors  of  the  Gold  Extraction  Company  had 
signed  the  paper  before  it  was  presented  to  the  directors' 
meeting  of  June  15th.  All  points  made  by  the  appellants 
rest  upon  the  basic  proposition  that  the  evidence  does  not 
tend  to  show  anything  more  than  a  subscription  of  money  by 
a  certain  group  of  stockholders  for  the  purpose  of  paying 
present  and  pressing  obligations  of  the  corporation  mentioned 
and  operating  the  plant  only  so  far  as  the  money  thus  sub- 
scribed would  carry  on  such  operation. 

This  case,'  however,  largely  turns  upon  the  construction  of 
the  written  instrument  above  quoted.  A  proper  construction 
of  that  instrument  solves  all  the  questions  in  this  case  relat- 
ing to  the  competency  of  evidence  and  to  the  right  of  recov- 
ery. Whoever  signed  that  instrument  before  the  directors' 
meeting  of  June  15th  and  permitted  one  or  more  of  his  asso- 
ciates to  present  that  paper  bearing  his  signature  to  the  di- 
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rectors^  meeting  for  acceptance  is  certainly  bound  by  such  ac- 
ceptance, and  whoever  signed  it  after  that  meeting,  signed  it 
with  the  knowledge  that  he  promised  a  sum  of  money  "to  be 
used  in  buying  such  articles  as  are  a  necessity  to  operate  the 
mill."  To  be  used  by  whom  ?  Each  signer  knew  that  there 
was  to  be  an  agency  for  the  disbursement  of  the  fund.  He 
knew  that  the  bills  were  to  be  paid  by  some  one  acting  as 
agent  for  the  subscribers  and  that  the  paid  bills  were  to  be  as- 
signed to  the  representative  of  the  subscribers.  "The  balance 
to  be  used  to  operate  the  mines  and  mill  of  the  said  company." 
To  be  used  by  whom  ?  Manifestly  not  by  all  acting  in  mass, 
but  by  some  reprosentative  person  or  persons.  It  was  next 
provided  that  the  directors  pledge  to  the  subscribers  the  gross 
output  of  the  operation  or  enough  of  the  product  to  repay 
them  the  money  subscribed  and  that  the  directors  should  guar- 
antee to  them  that  none  of  the  money  received  by  the  opera- 
tion of  the  mill,  that  is  to  say,  none  of  the  proceeds  of  the 
operation,  should  be  used  for  any  other  purpose  than  for  run- 
ning said  mill  until  the  subscribers  had  been  fully  paid. 
This  informed  every  signer  that  the  directors  of  the  company, 
all  of  whom  were  also  signers,  would  continue  to  have  a  voice 
in  the  operation  of  the  mill  and  in  the  receipt  of  the  proceeds 
of  such  operation.  Without  continuing  this  analysis  it  is  ap- 
parent that  every  man  who  signed  this  subscription  agreement 
did  so  with  the  imderstanding  that  he  was  to  be  represented 
by  some  person  or  persons  in  buying  articles  of  necessity,  in 
paying  present  bills  of  the  corporation,  in  holding  such  bills 
as  trustee  for  him  and  his  cosigners,  and  in  operating  the 
mines  and  securing  the  proceeds  of  such  operation  for  the 
benefit  of  such  subscribers.  After  signing  such  an  instru- 
ment he  could  not  disable  the  other  signers  from  proceeding 
with  the  enterprise  by  merely  neglecting  or  refusing  to  take 
any  part  in  the  selection,  appointment,  or  authorization  of 
such  agents.  In  this  respect  he  would  be  bound  by  the  action 
of  his  associates  who  did  take  such  part,  because  by  this  writ- 
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ing,  by  clear  implication  and  by  the  necessity  of  the  situation 
he  conferred  upon  his  associate  subscribers  the  power  to  cre- 
ate the  agency  necessary  to  carry  out  the  purposes  of  the  sub- 
scription contract  For  this  reason  the  minutes  of  the  di- 
rectors' meeting  of  June  15th  accepting  the  proposition  were 
competent  as  res  gestce.  For  this  reason  the  minutes  of  the 
meeting  of  the  subscribers  on  June  15th  were  in  the  nature 
of  admissions  and  competent,  because  it  was  aflu-matively 
shown  that  thirty-three  of  the  subscribers  were  present  at  that 
meeting  and  some  of  those  present  were  identified  by  name. 

This  cause  having  been  tried  by  the  court  without  a  jury, 
the  admission  of  incompetent  evidence  cannot  be  assigned  as 
error  on  appeal  unless  some  proposition  essential  to  sustain 
the  judgment  has  no  evidence  to  support  it  other  than  such  in- 
competent evidence.  We  find  no  such  situation  here.  There 
seems  to  be  ample  evidence,  oral  as  well  as  written,  to  support 
the  finding  that  pursuant  to  the  subscription  agreement 
quoted  parties  representing  the  subscribers,  acting  with  the 
directors  of  the  Gold  Extraction  Company,  operated  the 
mines  and  miD  of  the  latter  company  for  the  purpose  of  at- 
tempting to  repay  to  the  subscribers  the  amount  advanced  by 
each.  They  were  unable  to  make  such  payment,  but  in  the 
attempt  they  incurred  the  liabilities  for  which  judgment  has 
been  rendered  against  them  in  the  court  below.  These  liabili- 
ties were  therefore  incurred  by  agents  of  all  the  subscribers 
acting  under  the  authority  of  all,  although  appointed  by  less 
than  all,  because  the  subscribers  entered  into  a  contract  which 
could  only  be  carried  out  by  and  through  agents  appointed 
for  that  purpose,  thus  conferring  upon  their  associates  au- 
thority to  appoint  such  agents  in  case  they  failed  or  neglected 
to  make  the  appointment  or  to  take  part  in  the  appointment 
themselves.  No  other  construction  would  give  force  and  ef- 
fect to  the  subscription  contract.  Whether  the  representa- 
tives of  the  subscribers  were  acting  under  a  lease  or  a  license 
or  a  mere  informal  agreement  with  the  directors  is  inuna- 
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teriaL  It  was  not  necessary  to  prove  each  of  the  assigned 
claims  by  the  testimony  of  the  person  who  did  the  work  or 
furnished  the  material,  although  such  testimony  was  compe- 
tent so  far  as  it  went  The  testimony  of  Pitcher,  the  man- 
ager who  incurred  these  obligations,  was  sufficient  The  trial 
court  properly  ordered  judgment  to  be  enforced  against  the 
joint  property  of  all  the  defendants  and  the  separate  property 
of  each  except  the  separate  property  of  the  defendant  E.  Hi- 
land  Pitcher,  because  the  latter  was  not  served  with  process 
and  did  not  appear  in  the  action.  We  believe  other  findings 
of  fact  are  well  supported  by  competent  evidence,  and  the 
judgment  should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Spbncbb  and  wife,  Appellants,  vs.  Chicack),  MrLWAUKBB  & 
St.  Paul  Railway  Company,  Respondent 

October  26—Novemher  16,  1915. 

Railroads:  Injury  to  person  riding  in  engine  cab:  Trespasser  or  li- 
censee f  Presumptions. 

1.  One  who  enters  the  cab  of  a  railway  engine  for  the  purpose  of 

getting  a  free  ride  In  violation  of  Wis.  Stats.,  sees.  1797 — 1  to 
1797-— 38,  and  36  U.  S.  StaU.  at  Large,  546,  ch.  309,  becomes 
thereby  a  trespasser,  although  the  engineer  makes  no  objciction; 
and  for  his  death  caused  by  explosion  of  the  boiler  while  he  is 
BO  riding  there  can  be  no  recovery,  in  the  absence  of  wilful  or 
gross  negligence  on  the  part  of  the  engineer. 

2.  In  view  of  the  law  prohibiting  such  free  passage,  and  It  being 

common  knowledge  that  the  engine  cab  Is  for  the  exclusive  use 
of  the  engine  crew,  a  person  attempting  to  ride  free  therein  is 
presumed  to  know  that  the  engineer  has  no  authority  to  per- 
mit him  to  do  so,  and  to  wilfully  commit  an  unlawful  act. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  OsoAB  M.  Feitz,  Circuit  Judge.     Affirmed. 
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Action  to  recover  for  the  death  of  plaintiff's  son,  who  was 
an  adult 

While  one  of  defendant's  freight  trains,  which  was  about 
to  start  for  Chicago,  was  standing  on  a  sidetrack  at  Milwau- 
kee, Wisconsin,  the  deceased,  without  the  knowledge  of  the 
trainmen  and  without  right,  boarded  such  train  for  the  pur- 
pose of  obtaining  a  free  ride  to  its  destination.  After  the 
train  had  proceeded  on  its  way  some  eighteen  miles,  a  stop 
was  made  and  then  the  deceased  entered  the  cab  of  the  engine 
without  invitation.  The  engineer  knew  him  and  did  not  ob- 
ject to  his  riding  in  the  cab.  When  the  train  had  proceeded 
about  two  miles  further,  the  crown  sheet  of  the  firebox  burst, 
causing  steam  to  escape  into  the  cab,  whereby  the  death  was 
caused.  The  bursting  of  the  crown  sheet  was  caused  by  there 
not  being  a  sufficient  amount  of  water  in  the  boiler.  It  was 
the  duty  of  the  engineer  to  regulate  the  water  so  as  to  prevent 
any  such  an  occurrence  as  took  place.  There  was  a  water 
glass  appliance  which  ordinarily  indicated  the  height  of  the 
water  in  the  boiler,  though  it  was  possible  for  it  to  become 
clogged  in  some  way,  or  operate  so  as  not  to  be  perfectly  re- 
liable. There  were  three  gauge  cocks  by  which  the  height  of 
the  water  could  be  certainly  determined.  If,  upon  opening 
the  lower  cock,  no  water  was  discharged,  it  would  indicate 
that  the  crown  sheet  was  not  sufficiently  covered.  The  en- 
gineer customarily  tested  the  water  by  use  of  the  gauge  cocks 
once  in  about  ten  miles.  He  applied  the  proper  test  before 
starting,  again  before  leaving  the  city  limits  at  Milwaukee, 
and  a  third  time  about  eight  miles  out  After  going  some 
twelve  or  thirteen  miles  further,  he  tried  the  water  again  and 
found  that  the  crown  sheet  was  not  properly  covered.  He 
immediately  observed  the  water  glass  and  saw  that  water 
showed  up  therein,  at  which  instant  the  explosion  occurred. 

By  the  statutes  of  this  state,  sees.  1797 — 1  to  1797 — 38, 
the  deceased  had  no  right  to  ride  free  and  the  defendant  had 
no  right  to  permit  him  to  do  so.     Under  the  law  of  the  United 


Digitized  by 


Google 


476         SUPREME  COURT  OF  WISCONSIN.      [Nov. 
Spencer  v.  Chicago,  M.  lb  St.  P.  R.  CJo.  161  Wis.  474. 

States,  act  of  June  18,  1910  (36  U.  S.  Stats,  at  Large,  540, 
ch.  309),  it  was  unlawful  for  the  deceased  to  ride  free,  and 
unlawful  for  defendant  to  permit  him  to  so  ride.  A  viola- 
tion of  the  federal  act  by  the  defendant,  or  by  any  one  per- 
mitted by  it  to  ride  free,  would  be  a  pimishable  offense. 

Under  defendant's  rules,  the  engineer  was  prohibited  from 
permitting  the  deceased  to  ride  on  the  engine.  Whether  he 
knew  of  such  rule  or  not  does  not  appear. 

The  court  submitted  the  cause  to  the  jury,  resulting  in  find- 
ings as  follows : 

The  engineer  did  not  commit  any  act  proximately  causing 
the  death  of  the  deceased.  The  deceased  was  not  guilty  of 
any  want  of  ordinary  care  proximately  contributing  to  his 
death.  It  requires  $2,500  to  compensate  plaintiffs  for  the 
loss  they  sustained  by  the  death  of  their  son. 

The  court  denied  a  motion  on  behalf  of  plaintiffs  for  judg- 
ment and  denied  them  a  new  trial,  but  granted  judgment  on 
the  verdict  in  favor  of  the  defendant  and  because  the  de- 
ceased was  a  trespasser. 

For  the  appellants  there  was  a  brief  by  Rubin,  Fawceti  £ 
Butcher,  attorneys,  and  W.  B.  Rubin  and  Paul  R.  Newcomb, 
of  counsel,  and  oral  argument  by  Mr.  Newcomb  and  Mr,  W. 
B,  Rubin, 

For  the  respondent  there  was  a  brief  by  0.  H.  Van  Alstine, 
H.  J.  KUlilea,  and  Rodger  M.  Trump,  and  oral  argument  by 
Mr.  Trump  and  Mr.  Van  Alstine. 

Marshall,  J.  It  is  conceded  by  counsel  for  appellants 
that  if  the  deceased  was  a  trespasser  on  respondent's  train,  as 
the  trial  court  held,  the  plaintiffs  could  not  recover  in  the  ab- 
sence of  wilful  negligence — some  fault  greater  than  mere 
want  of  ordinary  care  on  the  part  of  the  engineer — and  that 
no  evidence  of  any  greater  fault  was  produced.  That  accords 
with  elementary  principles  which  have  been  many  times  de- 
clared and  applied  by  this  court,  one  of  the  latest  instances 
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being  Zariner  v.  George,  156  Wis,  131,  145  N.  W.  971.  It 
follows  that  if  the  deceased  was  not  a  licensee,  the  judgment 
must  be  affirmed. 

As  we  view  the  case,  none  of  the  authorities  cited  by  coun- 
sel for  appellants  fit  the  circumstances  we  have  to  deal  with. 
Let  it  be  conceded,  for  the  purposes  of  the  case,  that  the  mere 
fact,  unknown  to  the  deceased,  that  the  engineer  had  no  au- 
thority to  permit  him  to  ride  on  the  engine,  would  not  con- 
demn him  as  a  trespasser,  he  must  have  known  there  was  no 
such  authority,  or  had  reasonable  ground  therefor. 

The  reasoning  in  Clark  v.  C.  &  N.  W.  B.  Co.  91  C.  C.  A. 
358,  cited  to  our  attention  by  coimsel  for  respondent,  seems  to 
be  sound.  We  adopt  it.  It  is  a  matter  of  conmion  knowl- 
edge that  trainmen  have  no  right  to  permit  persons  to  ride 
free,  particularly  to  ride  on  the  engine. 

"The  authorities  are  in  harmony  in  holding  that  in  a  place 
like  an  engine  cab,  drawing  a  train  of  cars,  the  person  who 
voluntarily  enters  therein  to  ride  is  presumed  to  know  that  it 
is  not  designed  for  such  use,  and  no  presumption  arises  in 
favor  of  such  persons  that  the  engineer  and  conductor  have 
either  express  or  implied  authority  to  grant  him  such  permis- 
sion." "While  some  courts  have  gone  to  considerable  length 
in  holding  railroad  companies  responsible  for  the  acts  and  as- 
sumptions of  their  employees  while  in  positions  of  apparent 
authority,  yet  when  requested  to  hold  that  there  is  any  pre- 
sumption in  favor  of  the  authority  of  the  employee  to  permit 
third  persons  to  use  places  and  instrumentalities  obviously 
not  designed  therefor  by  the  master,  they  come  to  a  halt." 

In  the  present  state  of  the  law,  absolutely  making  such  con- 
duct as  the  deceased  was  guilty  of  a  punishable  offense,  it  does 
not  seem  that  there  is  any  basis  in  the  evidence  in  this  case  for 
holding  that  he  was  a  licensee.  He  must  be  presumed  to 
have  known  that  in  doing  as  he  did,  he  was  where  he  had  no 
right  to  be  and  was  there  in  violation  of  law.  Under  those 
circion^ances,  how  can  he  be  regarded  as  having  been  other 
than  a  trespasser } 
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It  does  not  seem  that  Odbbert  v.  HacJcett,  135  Wis.  86, 115- 
N.  W.  345, — where  the  facts  were  that  a  policeman  in  good 
faith,  according  to  custom,  permission  of  the  company,  and  an. 
ordinance  believed  to  be  in  force,  took  passage  on  a  street  car, 
has  any  bearing  on  this  case;  nor  cases  cited  involving  viola* 
tions  of  the  Sunday  laws;  nor  such  cases  as  Ulicke  v.  C.  &  N,. 
W.  B.  Co.  152  Wis.  236, 139  N.  W.  189,  where  walking  upon. 
a  railway  track  was  held  not  to  preclude  recovery  by  a  person 
too  young  to  appreciate  his  violation  of  law ;  nor  such  cases  as 
Davis  V.  C.  &  N.  W.  R.  Co.  58  Wis.  646, 17  N.  W.  406,  and 
Mason  v.  C,  St.  P.,  M.  &  0.  B.  Co.  89  Wis.  151,  61  N.  W. 
300,  where  walking  upon  a  railroad  track  in  violation  of  law, 
but  by  acquiescence  of  the  railway  company,  was  held  not  to 
involve  a  trespass ;  nor  such  as  Alexander  v.  M.,  St.  P.  cfe  8^ 
8.  M.  B.  Co.  156  Wis.  477,  146  N.  W.  510,  involving  an  in- 
advertent driving  upon  a  railway  track  outside  the  highway. 
None  of  those  cases  are  inconsistent  with  Anderson  v.  C,  St. 
P.,  M.  &  0.  B.  Co.  87  Wis.  195,  58  N.  W.  79,  and  Schug  v. 
C,  M.  &  St.  P.  B.  Co.  102  Wis.  515,  78  N.  W.  1090,  holding 
that  wilful  walking  upon  a  railway  track  in  violation  of  law 
and  not  pursuant  to  a  custom  acquiesced  in  by  the  railway 
company,  constitutes  the  person  doing  so  a  trespasser. 

We  note  that,  in  Alexander  v.  M.,  St.  P.  &  S.  S.  M.  B.  Co., 
supra,  Tunnison  v.  C,  M.  &  St.  P.  B.  Co.  150  Wis.  496,  137 
N.  W.  781,  is  cited  as  holding  that  walking  upon  a  railway 
track  in  violation  of  law  is  contributory  negligence,  only. 
What  was  there  held  is  that  such  conduct  is  contributory  neg- 
ligence, the  question  of  the  status  of  the  person,  as  to  whether 
a  licensee  or  not,  being  waived  for  the  purpose  of  the  case. 

We  limit  the  decision  here  to  the  precise  situation  involved. 
For  a  principle  it  may  be  stated  thus :  If  a  person  enters  the 
cab  of  a  railway  locomotive  for  the  purpose  of  obtaining  a 
free  ride,  and  there  is  no  objection  made  by  the  engineer — in 
view  of  the  law  prohibiting  such  free  passage  and  the  place 
being,  by  common  knowledge,  for  the  exclusive  use  of  the  en- 
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gine  crew — such  person  is  presumed  to  know  that  the  engineer 
has  neither  actual  nor  apparent  authority  to  permit  him  to 
do  so,  and  to  wiKuUy  commit  an  unlawful  act,  and  he  there- 
Jby  makes  himself  a  trespasser. 
JBy  the  Court. — ^Judgment  is  affirmed* 


IfsYBB,  Appellant,  vs.  Mabgolis  and  another.  Respondents. 

Octoher  26—Noveml)er  16,  1915. 

Arrest  and  hail:  Action  an  hail  hand:  Jurisdiction  of  Miltoaukee  civil 
court:  Extension  of  time  for  surrender  of  defendant:  Terms: 
Discretion:  Fraud. 

1.  Where  an  action  on  a  bail  bond  given  In  circuit  court  was  com- 

menced in  the  civil  court  of  Milwaukee  county,  the  latter  court 
obtained  jurisdiction  to  entertain  an  application  under  sec.  2111, 
Stats.  1913,  to  extend  the  time  for  the  surrender  of  the  defend- 
ant to  the  sheriff  in  exoneration  of  his  bail. 

2.  The  imposition  of  terms  is  not  necessary  as  a  condition  of  grant- 

ing such  relief. 
Z,  No  fraudulent  disposition  or  appropriation  by  the  bail  of  the 
property  of  the  defendant  was  shown  in  this  case;  nor  does  it 
appear  that  they  wrongfully  conspired  with  the  defendant  to 
keep  him  beyond  the  reach  of  the  process  of  the  court,  or  that 
they  failed  to  use  due  diligence  to  have  him  return  to  the  state 
and  render  himself  amenable  to  such  process. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty :  F.  C.  Eschweilke,  Circuit  Judge.     Affirmed. 

This  is  an  action  on  a  bail  bond  given  pursuant  to  an  order 
for  arrest  in  a  civil  action  for  damages  for  injury  to  the  per- 
son. 

On  November  19,  1913,  the  plaintiff  obtained  a  judgment 
against  Charles  F.  Hoppenrath  in  the  Milwaukee  county  cir- 
cuit court  for  the  sum  of  $783.71  as  damages  and  costs  in  an 
action  for  personal  injuries  she  sustained  in  a  collision  with 
plaintiff's  vehicle  and  Hoppenrath's  automobila     Hoppen- 
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rath  was  arrested  on  a  civil  warrant  in  that  action  and  gave 
bail  in  the  sum  of  $1,000,  signed  by  the  defendants  Max  Mar- 
golis  and  Hoppenrath's  mother,  Louisa  Heinzle,  to  secure  his 
release  from  arrest  The  condition  expressed  in  the  under- 
taking is  that  the  parties  thereto  "do  hereby  undertake  in  the 
sum  of  one  thousand  ($1,000)  dollars  that  said  defendant 
shall  at  all  times  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  this  action,  and  to  such  as  may 
be  issued  to  enforce  a  judgment  therein."  An  execution 
against  the  property  of  Hoppenrath  to  satisfy  that  judgment 
was  returned  unsatisfied  December  22,  1913.  On  May  21, 
1914,  proceedings  supplementary  to  this  execution  were  in- 
stituted, resulting  in  the  appointing  of  a  receiver  therein 
May  29,  1914.  The  examination  of  Hoppenrath  failed  to 
disclose  that  he  was  possessed  of  property  subject  to  levy  and 
seizure  to  satisfy  the  judgment.  On  December  30, 1914,  the 
receiver  reported  that  he  was  unable  to  find  any  property  to 
apply  in  satisfaction  of  the  judgment  except  the  sum  of 
$54.16,  and  his  report  was  accepted  by  the  court  and  an  order 
entered  discharging  him.  On  January  12, 1915,  an  execution 
against  the  body  of  Hoppenrath  issued  and  was  delivered  to 
the  sheriff,  who  on  January  20th  following  made  return 
thereon  that  Hoppenrath  was  not  to  be  found  within  his  juris- 
diction. It  appears  that  Hoppenrath  had  theretofore  en- 
listed in  the  United  States  army  and  that  he  was  on  active 
duty  in  the  state  of  Arkansas  when  this  execution  against  his 
body  was  issued  and  returned.  On  January  22,  1915,  this 
plaintiff  commenced  this  action  against  these  defendants,  as 
bail  for  Hoppenrath  on  the  undertaking  given  under  the  cir- 
cuit court  order  as  above  stated,  in  the  civil  court  of  Milwau- 
kee county  by  the  issuance  of  smnmons  returnable  Febru- 
ary  2,  1915,  which  was  served  on  defendants  in  this  case. 
On  the  return  day  of  this  summons  the  parties  appeared  by 
their  attorneys  and  adjourned  the  case  to  February  10,  1915, 
without  service  of  any  pleadings  imtil  February  10,  1915, 
when  the  complaint  was  served.     Neither  the  plaintiff  nor 
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her  attorney  had,  prior  to  this  day,  notified  defendants  of  the 
purpose  of  this  action  nor  demanded  of  either  defendants  or 
their  attorney  that  Hoppenrath  be  produced  and  render  him- 
self amenable  to  the  process  of  the  court  pursuant  to  the  un- 
dertaking given  in  the  original  circuit  court  action.  Upon 
service  of  the  complaint  on  defendants,  informing  them  of  the 
object  of  this  action,  they  immediately  took  steps  to  have 
Hoppenrath  return  to  the  city  of  Milwaukee,  and  he  appeared 
in  court  on  the  adjourned  day  (February  16th)  of  the  action 
and  offered  to  surrender  to  the  sheriff.  This  was  five  days 
after  the  expiration  of  the  twenty  days  from  the  day  of  the 
service  of  the  summons  in  the  action.  On  this  day  the  judge 
of  the  civil  court  wherein  the  action  was  pending  entertained 
an  application  for  an  order  to  show  cause  why  the  time  should 
not  be  extended  to  enable  the  defendants,  as  bail,  to  surrender 
Hoppenrath  to  the  sheriff  in  exoneration  of  his  baiL  Upon 
the  hearing  of  this  order  the  civil  court  extended  the  time  ten 
days  from  the  10th  day  of  March  within  which  defendants 
might  surrender  Hoppenrath,  and  upon  such  surrender  this 
action  against  defendants  to  stand  dismissed  without  costs  to 
either  party.  It  appears  defendants  did  surrender  Hoppen- 
rath to  the  sheriff  pursuant  to  such  order,  and  the  civil  court 
on  March  13,  1915,  entered  a  judgment  dismissing  the  action 
with  costs. 

Upon  appeal  by  plaintiff  from  such  judgment  to  the  circuit 
court  and  a  hearing  upon  the  record,  the  circuit  court  entered 
judgment  affirming  the  judgment  of  the  civil  court  and 
awarded  defendants  recovery  of  costs  and  disbursements  on 
the  appeal,  amoxmting  to  $16.20.  From  such  judgment  this 
appeal  is  taken. 

F.  H.  Gugel,  for  the  appellant 

Louis  L.  Cohen,  for  the  respondents. 

SiBBSOKEB,  J.     In  this  case  it  is  held  that  since  plaintiff 
elated  to  commence  her  action  against  defendants,  on  the 
undertaking  signed  by  them,  in  the  civil  court  of  Milwaukee 
Vol.  161  —  31 
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county  that  court  obtained  jurisdiction  to  entertain  an  appli- 
cation under  the  provisions  of  sec.  2711,  Stats.  1913,  to  ex- 
tend the  time  for  the  surrender  of  Hoppenrath  to  the  sheriff 
in  exoneration  of  his  bail  given  in  the  original  action  in  the 
circuit  court  The  right  to  such  relief  conferred  by  the  pro- 
visions of  this  statute  does  not  require  the  imposition  of  terms 
as  a  condition  of  granting  the  relief.  Hence  plaintiff's  claim 
that  the  court  erred  in  not  imposing  terms  on  the  defendants 
in  extending  the  time  for  the  surrender  of  Hoppenrath  is  not 
well  founded.  The  provisions  of  sees.  2831  and  2832  are 
not  applicable  here  and  do  not  controL 

We  find  no  basis  in  the  record  for  appellant's  claim  that 
the  defendants  had  means  to  indemnify  themselves  out  of 
Hoppenrath's  property.  The  contention  that  the  defendant 
Heinzle  and  Hoppenrath  have  through  collusion  fraudulently 
disposed  of  or  concealed  his  property  is  not  established  by  the 
facts  and  circumstances,  nor  does  it  appear  that  defendant 
Heinzle  has  wrongfully  secured  possession  of  any  of  Hoppen- 
rath's property.  The  receiver  in  supplementary  proceedings 
evidently  found  no  such  fraudulent  disposition  of  Hoppen- 
rath's property  and  hence  took  no  steps  to  secure  possession 
thereof.  The  civil  court  in  granting  the  order  for  an  exten- 
sion manifestly  arrived  at  the  conclusion  that  defendant 
Heinzle  was  not  guilty  of  such  a  fraudulent  appropriation  of 
the  property,  and  his  conclusion  must  stand. 

We  discover  no  substantial  basis  for  the  claim,  upon  the 
facts  and  circumstances  shown  by  the  record,  that  the  defend- 
ants wrongfully  conspired  with  Hoppenrath  to  keep  him  be- 
yond the  reach  of  the  processes  of  the  court  during  the  twenty 
days  after  this  action  was  commenced,  nor  does  it  appear  that 
defendants  failed  to  use  due  diligence  to  have  Hoppenrath  re- 
turned to  the  state  and  render  himself  amenable  to  the  court's 
processes  after  they  were  informed  of  the  purpose  of  this  ac- 
tion. The  circuit  court  properly  affirmed  the  judgment  of 
the  civil  court. 

By  the  Court — The  judgment  appealed  from  is  affirmed. 
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Gbeekta^  Bespondent,  vs.  Rblianob  Sbcubity  C!ompany, 
imp.y  AppeUant 

October  27 — Novemher  16,  1915. 

PUading:  Action  "against  a  corporation:*'  Complaint:  Bujflciency: 
Foreclosure  of  mortgage:  Claimant  of  subsequent  lien:  Dis- 
claimer. 

L  Where,  In  an  action  to  foreclose  a  mortgage,  a  security  company 
was  made  a  defendant  on  the  sole  ground  that  It  had  or  claimed 
some  Interest  or  lien  subsequent  to  the  Hen  of  the  mortgage,  the 
complaint  was  not  demurrable  merely  because  it  failed  to  al- 
lege that  the  security  company  was  a  corporation.  The  action 
In  such  a  case  is  not  against  the  company  within  the  meaning 
of  sec.  3205,  Stats.,  but  notice  of  the  foreclosure  proceedings  is 
merely  given  it  because  of  its  subsequent  lien  or  claim. 

2.  If  in  such  a  case  the  security  company  has  or  claims  no  Interest 
subsequent  to  the  mortgage,  it  should  disclaim  and  the  suit 
should  be  dismissed  as  to  it 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  W.  J.  Tubneb,  Circuit  Judge.     Affirmed. 

W.  C.  Seefeld,  for  the  appellant 

For  the  respondent  theN^use  was  submitted  on  the  brief  of 
Julius  0.  Roehl. 

Kebwin,  J.  The  defendant  Reliance  Security  Company 
appealed  from  an  order  overruling  its  demurrer  to  the  com- 
plaint on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  action  was  brought  to  foreclose  a  mortgage  executed  by 
the  defendants  Theodore  Schubring  and  Margaret  Schubring, 
his  wife,  and  the  complaint  alleges  that  said  mortgagors  con- 
veyed said  mortgaged  property  by  warranty  deed  to  the  de- 
fendant Arthur  Hoffmann  subject  to  said  mortgage,  which 
said  Hoffmann  assumed  and  agreed  to  pay.  The  complaint 
further  alleges  that  the  defendant  Reliance  Security  Comr 
pany  had  or  claims  to  have  some  interest  in  or  lien  upon  the 
mortgaged  premises,  which  interest  or  lien,  if  any,  accrued 
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subsequent  to  the  lien  of  the  mortgage.  The  complaint  does 
not  state  that  the  defendant  Reliance  Security  Company  is  a 
corporation.  A  notice  of  the  object  of  the  action  was  served 
upon  the  defendant  Reliance  Security  Company. 

The  claim  of  the  appellant  is  that  the  complaint  is  demur- 
rable because  it  fails  to  state  that  the  defendant  last  named  is 
a  corporation.     Sec.  8205,  Stats.,  provides : 

"In  an  action  by  or  against  a  corporation  the  complaint 
must  aver  that  the  plaintiff  or  defendant,  as  the  case  may  be, 
is  a  corporation.  If  it  was  incorporated  under  any  law  of 
this  state  that  fact  must  be  averred;  if  it  was  not  so  incor- 
porated an  averment  that  it  is  a  foreign  corporation  is  suffi- 
cient. The  complaint  need  not  set  forth  or  specially  refer  to 
any  act  or  proceeding  by  or  under  which  the  corporation  was 
mada" 

We  do  not  think  the  instant  case  falls  within  the  terms  of 
the  statute.  This  is  not  an  action  against  a  corporation  with- 
in the  meaning  of  the  statute.  No  claim  is  made  against  the 
defendant  Reliance  SecuHty  Company,  This  defendant  is 
simply  given  notice  of  the  proceedings  to  foreclose  a  mortgage 
upon  premises  upon  which  it  has  or  claims  to  have  a  lien  sub- 
sequent to  the  lien  of  the  plaintiff.  It  is  wholly  immaterial 
whether  the  defendant  Reliance  Security  Company  is  a  cor- 
poration or  not  The  cause  of  action  stated  is  against  the 
other  defendants  and  no  cause*  of  action  is  stated  or  attempted 
to  be  stated  against  the  defendant  Reliance  Security  Comr 
pany.  Notice  is  given  to  said  Reliance  Security  Company  of 
the  foreclosure  proceedings  because  of  its  subsequent  lien  or 
claim  on  the  premises  involved. 

If  the  Reliance  Security  Company,  defendant,  has  or 
claims  no  interest  subsequent  to  the  mortgage  of  the  plaintiff, 
it  should  disclaim  and  the  suit  should  be  dismissed  as  to  it 
GUchrist  V.  Foxen,  95  Wis.  428,  70  N.  W.  585;  Strobe  v. 
Downer,  13  Wis.  10. 

Carpenter  v.  McCord  L.  Co.  107  Wis.  611,  83  N.  W.  764, 
is  relied  upon  by  appellant     We  think  the  case  is  distinguish- 
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able  from  the  instant  case.  In  that  case  the  action  was 
brought  against  the  McCord  Lumber  Company  and  the  Soper 
Lumber  Company  under  the  log  lien  statute,  sec  3329,  to  en- 
force a  lien  against  logs  owned  by  the  McCord  Lumber  Com- 
pany when  the  lien  accrued  and  afterwards  sawed  into  lum- 
ber and  sold  to  the  Soper  Lumber  Company.  There  was  a 
joint  demurrer  by  both  defendants.  The  action  was  within 
the  meaning  of  the  statute  against  the  McCord  Lumber  Com- 
pany and  the  Soper  Lumber  Company,  corporations. 
By  the  Court.— The  order  appealed  from  is  aflSrmed. 


Weiir,  Appellant,  vs.  Gim^bl  Brothers,  Incorporatbd, 
Bespondent,  and  another,  imp..  Appellant 

October  27— November  16,  1915, 

Judgment:  When  rendered:  Oral  announcemenU 

1.  The  announcement  of  judgment  from  the  bench  is  the  Judgment 

in  fact,  and  the  written  Judgment  generally  is  merely  the  evi- 
dence thereof;  but  it  should  be  certain  that  the  court  intends  to 
pronounce  Judgment  and  not  merely  to  make  a  preUminary 
order  which  is  expected  to  result  later  in  a  Judgment. 

2.  An  entry  in  the  clerk's  minutes  stating  that  defendant's  motion 

to  dismiss  the  complaint  was  "granted  as  per  findings  to  be 
filled/'  and  entries  at  a  later  term  showing  continuances  of  "the 
matter  as  to  a  rehearing/'  together  with  unsigned  and  unfiled 
findings  of  fact  found  among  the  papers  in  the  case,  are  held  to 
show  that  Judgment  was  not  pronounced  at  the  time  of  the  first 
entry. 

Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  Halsey,  Circuit  Judge.     Dismissed. 

For  the  appellants  there  was  a  brief  by  KronshagBj  McOov- 
em  &  Hannan,  attorneys  for  Henry  Wehr,  and  Lines, 
Spooner,  Ellis  &  Quarles,  attorneys  for  Wehr  Building  Com- 
pany,  and  oral  argument  by  F.  E.  McOovem  and  George 
Lines. 
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For  the  respondent  there  was  a  brief  by  Glicksman,  Gold  & 
Corrigan,  attorneys,  and  Thomas  M.  Kearney,  of  counsel^  and 
oral  argument  by  Nathan  Glicksman. 

WiNSLow,  C.  J.  The  appeals  here  are  by  the  plaintiff, 
Wehr,  and  the  interpleaded  defendant  the  Wehr  Building 
Company  from  orders  made  on  motion  of  the  defendant  Gimr 
bel  Brothers  interpleading  the  Wehr  Building  Company  and 
the  city  of  Milwaukee  as  defendants  in  the  equitable  action 
originally  brought  by  gaid  Wehr  against  the  Oimbel  Brothers, 
and  allowing  the  said  Oimbel  Brothers  to  serve  a  cross-com- 
plaint in  equity  against  Wehr  and  the  interpleaded  defend- 
ants. 

The  first  question  arising  in  the  case  is  whether  the  or^ 
ders  are  appealable.  The  only  ground  upon  which  the  ap- 
pellants attempt  to  sustain  their  appealability  is  that  they  are 
final  orders  affecting  a  substantial  right  made  upon  sunmiary 
application  after  judgment  and  hence  are  within  sub.  (2)  of 
sec.  3069,  Stats.,  governing  appealable  orders.  It  seems 
quite  clear  that  there  is  no  other  provision  of  the  section  un- 
der which  it  can  be  claimed  that  the  orders  are  appealable. 
The  question  is  therefore  whether  judgment  had  previously 
been  rendered  in  the  action.  It  is  admitted  that  no  formal 
written  judgment  had  been  filed,  but  it  is  claimed  that  judg- 
ment had  been  pronounced  from  the  bench  and  that  under  the 
decisions  of  this  court  ending  with  the  case  of  Wallis  v.  First 
Nat.  Bank,  155  Wis.  533,  145  N.  W.  195,  this  was  an  ef- 
fective final  judgment  closing  the  case. 

The  determination  of  this  question  rests  chiefly  upon  the 
proper  construction  to  be  given  to  certain  entries  upon  the 
minutes  of  the  clerk  of  the  court  which  appear  in  the  record. 

The  action  was  originally  brought  by  Henry  Wehr  in  June, 
1907,  against  his  tenant,  the  Oimbel  Brothers  corporation, 
to  prevent  it  from  erecting  a  building  upon  the  leased  prem- 
ises, and  the  question  involved  related  to  the  location  of  the 
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Henry  Wehr 


east  line  of  the  demised  premises  upon  the  Milwaukee  river, 
and  was  another  phase  of  the  controversy  involved  in  the 
case  of  Milwaukee  v.  Oimbel  Bros.  130  Wis.  31,  110  N. 
W.  7.  It  is  not  considered  that  it  would  be  helpful  here  to 
state  the  details  of  the  litigation.  An  answer  was  filed  and 
the  cause  came  on  for  trial  May  21,  1909.  The  following 
entry  appears  upon  the  daily  minutes  of  the  clerk  upon  that 
day: 

May  21,  1909.  Before  Hon.  L.  W. 
Halsey. 
This  action  being  on  the  day  calendar 
and  reached  in  its  regular  order  was 
called  for  trial.  Van  Alstine  &  Killi- 
lea  appearing  for  plff.,  and  Winkler, 
J  Flanders,  Bottum  &  Fawsett  appearing 
'for  deft,  trial  proceeded,  witness  sworn, 
testimony  closed,  deft  moves  that  plflPs 
complaint  be  dismissed  upon  the  merits 
with  costs,  motion  granted  as  per  find- 
ings to  be  filed. 

No  further  entries  appear  in  May  or  June,  but  in  July  the 
following  entries  appear  in  the  order  given,  viz. : 


vs. 


Gimbel  Brothers. 


Henry  Wehr 

vs. 

Gimbel  Brothers. 


Henry  Wehr 

vs. 

Gimbel  Brothers. 

Henry  Wehr     j 
vs. 
Gimbel  Brothers. 


July  16, 1909. 

The  court  by  request  of  H.  J.  Killi- 
lea,  plaintiflPs  counsel,  and  upon  the 
court's  own  motion,  orders,  that  the  mat- 
ter as  to  a  rehearing,  be  continued  to 
July  21,  1909. 

July  21,  1909.      Before  Hon.  L.  W. 
Halsey. 
The  matter  as  to  a  rehearing  contin- 
ued to  July  22,  1909. 

July  22,  1909. 

The  matter  as  to  a  rehearing,  contin- 
ued to  such  time  as  may  be  set  by  the 
court,  upon  application.  Court  so  or- 
ders. 


Digitized  by 


Google       — 


488        SUPEEME  COURT  OF  WISCONSIN.     [Nov. 
Wehr  V.  Gimbel  Brothers,  161  Wis.  485. 


All  these  entries  appear  in  substantially  the  same  form  in 
the  clerk's  docket  of  the  case. 

Neither  findings  nor  judgment  were  ever  signed  or  filed, 
but  an  unsigned  paper  was  found  with  the  bundle  of  papers 
in  the  case,  indorsed  "Findings,"  in  which,  after  the  fact  of 
the  trial  was  recited,  it  was  stated  that  "I  find  that  the  allega- 
tions of  the  complaint  are  not  sustained  by  the  evidence  and 
that  the  plaintiff  was  not  entitled  to  the  injunction,''  followed 
by  a  conclusion  of  law  to  the  effect  that  the  complaint  should 
be  dismissed  on  the  merits  with  costs  and  an  order  that  judg- 
ment be  entered 

This  paper  was  dated  May  21,  1909,  bore  the  name  of  the 
law  firm  which  had  appeared  for  the  defendant  in  the  case, 
but  was  never  filed,  and  had  upon  the  outside,  written  in  pen- 
cil, the  word  "Hold."  No  oral  evidence  was  given  on  either 
side  concerning  the  matters  covered  by  the  journal  entries. 

No  further  steps  were  taken  in  the  cause  until  January  18, 
1915,  when  the  motions  which  resulted  in  the  orders  appealed 
from  were  made. 

We  fully  recognize  the  principle  that  the  announcement 
from  the  bench  is  the  judgment  in  fact  and  that  the  written 
judgment  generally  is  merely  the  evidence  thereof.  WdUis 
V.  First  Nat  Bank,  165  Wis.  533,  145  N.  W.  195,  and  cases 
there  cited.  It  should  be  quite  certain,  however,  that  the  oral 
pronouncement  is  intended  to  be  the  judgment  and  not  merely 
an  announcement  of  the  opinion  of  the  court  or  an  indication 
of  what  the  judgment  is  to  be;  in  other  words,  it  should  be 
certain  that  the  court  intends  to  pronounce  judgment  and  not 
merely  to  make  a  preliminary  order  which  is  expected  to  re- 
sult-in: a  judgment  at  a  later  period.  It  is  to  be  remembered 
that  all  parties  expect  a  written  judgment  to  be  entered  and 
that  in  equity  cases  the  statute  contemplates  and  requires  that 
findings  be  signed  and  filed  before  judgment  is  entered. 

Taking  the  clerk's  minutes  of  the  21st  of  May,  it  seems  to 
us  fairly  certain  that  they  indicate,  not  that  judgment  was 
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then  presently  announced,  but  that  the  trial  judge  announced 
simply  that  the  motion  to  dismiss  was  granted  and  that  find- 
ings would  be  drawn  later,  after  which  judgment  would  be 
formally  entered. 

The  unsigned  findings  rather  tend  to  support  this  conclu- 
sion, as  they  seem  to  indicate  that  they  were  prepared  and 
were  unsatisfactory  and  hence  never  signed.  The  entries  in 
July  showing  that  a  possible  rehearing  of  the  case  was  under 
consideration  are  also  persuasive  on  the  question.  If  judg- 
ment had  already  been  entered  there  could  be  no  efficient  re- 
hearing without  setting  aside  the  judgment,  and  nothing  is 
said  about  such  a  motion.  Moreover,  the  term  at  which  the 
supposed  judgment  was  rendered  had  expired  and  it  could  not 
be  changed  except  under  the  provisions  of  sec.  2832,  Stats., 
and  no  mention  is  made  of  any  such  motion. 

Our  conclusion  is  that  the  facts  in  evidence  show  that  for 
some  reason  judgment  was  purposely  delayed  rather  than 
that  it  was  pronounced. 

It  follows  that  the  appeals  must  be  dismissed 

By  the  Court. — ^Appeals  dismissed. 


Gimbel  Beothbes,  Incoeporated,  Appellant,  vs.  Milwau- 
kee BosTOK  Stoee  and  others,  Eespondents. 

October  H^NovemJ^er  16,  1915. 

Injunction:  When  granted:  Discretion:  Mandatory  injunction:  Use  of 
easement:  Obstruction  of  alley:  Rights  of  lessees:  Substantial 
injury  to  plaintiff:  Great  damage  to  defendant, 

1.  The  power  to  issue  mandatory  injunctions  is  sparingly  used. 

2.  A  lessee  has  a  right  to  protect  his  leasehold  interest  against  un- 

lawful interference  therewith,  but  in  the  matter  of  restraining 
the  closing  of  an  adjacent  alley  he  does  not  stand  in  the  same 
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position  before  the  court  as  would  the  owner,  even  though  h« 
has  an  unexpired  option  to  purchase  the  leased  premises. 

3.  In  cases  involying  the  right  to  the  use  of  easements  substantial 

damage  is  necessary  to  support  an  injunction. 

4.  Courts  generally  exercise  their  discretion  against  issuing  an  in- 

junction where  it  will  produce  great  public  or  private  mischief 
merely  to  protect  teahnical,  doubtful,  or  unsubstantial  rights, 
the  plaintiff  in  such  a  case  being  relegated  to  his  remedy  at  law 
to  recover  damages. 

6.  A  defendant  will  not  ordinarily  be  compelled  to  pull  down  an  ex- 
pensive structure  merely  because  some  legal  right  may  be  in- 
vaded, if  the  injury  complained  of  is  slight  and  if  his  acts  were 
performed  in  good  faith  and  in  the  belief  that  he  was  acting 
within  his  legal  rights. 

6.  Thus,  where  defendants,  relying  on  the  validity  of  proceedings 
by  a  city  to  va9ate  part  of  an  alley,  began  the  erection  of  a 
building  which  inclosed  the  vacated  portion,  and  thereafter 
plaintift,  who  was  a  lessee  of  abutting  property,  brought  an  ac- 
tion to  declare  void  the  vacation  proceedings,  to  restrain  defend- 
ants from  obstructing  the  alley,  and  to  compel  the  restoration 
thereof,  it  was  within  the  sound  discretion  of  the  trial  court 
to  deny  the  relief,  no  substantial  injury  to  the  plaintift  being 
shown. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee  county ;  F.  C.  Eschwbiler,  Circuit  Judge.     Affirmed. 

Certain  real  estate  in  what  is  now  the  city  of  Milwaukee 
w«8  platted  in  1835.  Block  69  was  shown  on  the  plat  as  in 
the  diagram  on  page  491. 

Spring  street  as  shown  on  this  plat  is  now  Grand  avenue. 
The  alleys  shown  therein  were  twenty  feet  in  width.*  The 
plaintiff  is  lessee  of  the  west  half  of  lots  1  and  4  and  of  all  of 
lots  5  and  8,  together  with  the  buildings  thereon.  The  plaint- 
iff's lease  extends  to  July,  1922.  It  also  has  an  option  from 
the  lessor  to  purchase  the  premises  which  it  occupies. 

The  defendants  are  lessees  of  a  portion  of  the  west  half  of 
block  69,  abutting  on  both  sides  of  the  east  and  west  alley. 
By  ch.  134,  Laws  1887,  the  legislature  attempted  to  vacate 
that  portion  of  the  north  and  south  alley  lying  to  the  north  of 
the  north  line  of  the  east  and  west  alley,  and  also  to  narrow 
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the  east  and  west  alley  five  feet  on  its  north  and  five  feet  on 
its  south  side,  so  as  to  leave  it  a  width  of  ten  feet  Plaintiff 
alleges  and  defendants  admit  that  the  legislation  was  void. 
The  abutting  owners  acted  on  the  theory  that  the  legislation 
was  valid,  and  the  north  end  of  the  north  and  south  alley  was 


closed  and  buildings  were  erected  thereon.  The  building 
now  held  under  lease  by  the  plaintiff  occupies  the  east  half  of 
this  portion  of  the  alley,  as  well  as  part  of  the  five-foot  strip 
on  the  north  side  of  the  east  and  west  alley.  On  the  east  end 
of  the  ten-foot  strip  of  this  alley  which  was  not  vacated  there 
are  encroachments  which  render  its  use  by  teams  difficult  if 
not  impossible.     The  south  half  of  the  north  and  south  alley 
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as  originally  platted  does  not  appear  to  have  been  encroached 
upon  or  interfered  with. 

In  June,  1911,  proceedings  were  instituted  in  the  common 
council  of  the  city  of  Milwaukee  for  the  vacation  of  the  west- 
erly 150  feet  of  the  east  and  west  alley,  pursuant  to  the  pro- 
visions of  ch.  VI  of  the  city  charter.  An  attempt  at  least 
was  made  to  follow  the  charter  provisions  in  carrying  out  the 
vacation  proceedings.  The  court  found  that  such  provisions 
were  substantially  complied  with.  The  plaintiff  insists  that 
they  were  not,  and  that  in  any  event  the  law  was  void  in  so 
far  as  it  affected  the  rights  of  the  plaintiff  in  the  alley  in  ques- 
tion which  were  peculiar  to  itself  and  not  shared  in  by  the 
general  public.  These  proceedings  were  completed  during 
the  year  1911.  The  defendants,  apparently  relying  on  the 
validity  of  the  vacation  proceedings,  started  the  erection  of  a 
building  on  the  premises  leased  by  them,  which  inclosed  the 
portion  of  the  east  and  west  alley  which  the  city  had  at- 
tempted to  vacate.  Thereafter  the  plaintiff  brought  this  ac- 
tion to  declare  void  the  vacation  proceedings  and  to  enjoin  and 
restrain  the  defendants  from  obstructing  the  west  half  of  the 
east  and  west  alley  as  originally  platted  and  to  compel  the  de- 
fendants to  fill  in  an  excavation  which  they  had  made  in  said 
alley  and  to  restore  the  same  to  its  former  state  of  usefulness, 
the  plaintiff  claiming  that,  inasmuch  as  its  property  abutted 
on  said  alley,  it  was  entitled  to  have  same  kept  open  and 
unobstructed  through  the  entire  block.  It  was  set  forth  by 
appropriate  averment  that  the  west  portion  of  the  alley  at- 
tempted to  be  vacated  was  used  by  and  was  useful  to  the 
plaintiff  and  that  it  had  a  property  right  in  the  entire  alley 
by  virtue  of  this  lease,  which  granted  to  it  the  privileges  and 
appurtenances  appertaining  to  the  property  contained  in  the 
lease.  This  action  was  commenced  November  7,  1911.  At 
this  time  the  excavation  for  the  new  building  had  been  made 
and  the  building  was  partially  constructed.  There  were  some 
steel  beams  in  place  over  the  alley.  The  city  of  Milwaukee 
was  named  as  one  of  the  defendants  because  part  of  the  relief 
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sought  was  to  declare  void  the  proceedings  by  which  it  at- 
tempted to  vacate  the  portion  of  the  alley  in  question. 

The  court  found,  among  other  things,  that  the  proper  steps 
were  taken  by  the  city  to  vacate  the  portion  of  the  alley  in 
question;  that  the  value  or  usefulness  of  the  plaintiffs  inter- 
est in  the  premises  described  in  the  complaint  has  not  been 
materially  diminished  or  affected  by  the  vacation  or  closing 
of  such  portion  of  the  alley ;  that  the  plaintiff  was  itself  main- 
taining an  encroachment  upon  the  east  half  of  the  east  and 
west  alley,  and  that  the  building  which  it  occupied  covered 
the  east  half  of  the  north  half  of  the  north  and  south  alley, 
and  that  it  was  guilty  of  the  same  kind  of  interference  in  re- 
spect to  the  alley  referred  to  as  is  charged  against  the  defend- 
ants ;  that  under  the  circumstances  disclosed  by  the  evidence 
it  would  be  contrary  to  equity  to  permit  the  plaintiff  to  main- 
tain this  action ;  that  the  plaintiff  did  not  at  the  time  of  the 
commencement  of  the  action  have  any  private  easement  or 
property  rights  in  the  westerly  150  feet  of  the  east  and  west 
alley;  that  the  vacation  or  closing  of  said  portion  of  the  alley 
did  not  and  does  not  have  the  effect  to  deprive  the  plaintiff,  aa 
lessee  of  the  premises  described  in  the  complaint,  of  free  ac- 
cess to  and  from  the  surrounding  streets  or  to  and  from  the 
system  of  public  streets  in  the  city  of  Milwaukee.  In  accord- 
ance with  these  findings,  and  conclusions  of  law  based  there- 
on, judgment  was  entered  dismissing  the  complaint. 

For  the  appellant  there  was  a  brief  signed  by  Van  Dylee, 
Shaw,  Muskat  &  Van  Dyke,  attorneys,  and  Thomas  M.  Kear- 
ney, of  counsel,  and  oral  argument  by  George  D.  Van  Dyke. 

For  the  respondents  Milwaukee  Boston  Store  and  Herzfeld- 
PhUlipson  Company  there  was  a  brief  by  Flanders,  Bottum, 
Fawsett  <&  Bottum,  attorneys,  and  W.  H.  Timlin,  Jr.,  of 
counsel,  and  oral  argument  by  Mr.  C.  F.  Fawsett  and  Mr^ 
Timlin. 

For  the  respondent  City  of  Milwaukee  there  was  a  brief 
by  Daniel  W.  Hoan,  city  attorney,  and  Mark  A,  Kline,  assist* 
ant  city  attorney,  and  oral  argument  by  Mr.  Kline. 
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Babnes,  J.     When  this  action  was  begun  the  plaintiffs 
lease  still  had  substantially  eight  years  to  run.     Plaintiff  also 
had  an  option  to  purchase  during  the  life  of  the  lease^  which 
had  not  been  taken  advantage  of  up  to  the  time  the  action  was 
tried.     The  court  found  that  the  value  or  usefulness  of  the 
plaintiffs  interest  in  the  premises  described  in  the  complaint 
had  not  been  materially  diminished  or  affected  by  the  vacation 
or  closing  of  the  westerly  150  feet  of  the  east  and  west  alley. 
The  court  also  found  that  the  plaintiff  was  occupying  the  east 
half  of  the  north  half  of  the  north  and  south  alley  whidi  was 
vacated  or  attempted  to  be  vacated  under  the  provisions  of 
cL  134  of  the  Laws  of  1887,  and  also  a  portion  of  the  north 
five  feet  of  the  east  half  of  the  east  and  west  alley,  which  was 
vacated  at  the  same  time  and  by  virtue  of  the  same  authority. 
It  was  contended  by  plaintiff  on  the  trial  and  it  is  contended  in 
this  court  that  this  act  of  the  legislature  was  void.     The  trial 
court  was  of  the  opinion  that  if  plaintiff  was  hampered  in  the 
matter  of  ingress  to  or  egress  from  the  rear  of  the  leased  prem- 
ises it  was  itself  as  responsible  for  its  situation  in  this  regard 
as  were  the  defendants.     It  was  further  found  that  the  de- 
fendants in  good  faith  relied  upon  the  validity  of  the  vacation 
proceedings  before  the  common  council  of  the  city  of  MUwau- 
hee.     It  appeared  from  the  evidence  that  the  basement  of  the 
new  building  had  been  excavated  and  that  the  building  had  at 
least  been  partially  constructed  over  the  alley  before  the  ac- 
tion was  begun,  and  that  no  preliminary  injunction  was 
sought 

As  conclusions  of  law  the  court  found  that  the  act  of  the 
legislature  in  1887  was  unconstitutional  and  void,  as  were  all 
the  proceedings  taken  under  it  to  vacate  the  portions  of  the 
alley  that  were  attempted  to  be  vacated,  and  that  to  allow  the 
plaintiff  to  maintain  the  action  would  be  contrary  to  the  rules 
and  practice  of  equity,  and  the  complaint  was  dismissed  for 
want  of  equity.  The  court  also  held  that  the  vacation  pro- 
ceedings carried  on  by  the  common  council  of  the  city  of  MU- 
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waukee  were  regular  and  valid,  and  that  by  virtue  of  such 
proceedings  the  defendants  had  the  right  to  construct  and 
maintain  the  building  which  thej  had  erected  over  and  across 
the  alley. 

Numerous  questions  are  discussed  in  the  elaborate  briefs 
which  have  been  filed  in  the  case.  Some  of  these  questions 
are  important,  and  there  is  a  wide  divergeiice  of  authority  as 
to  what  the  law  is.  Whether  the  plaintiff  had  a  special  prop- 
erty right  in  the  alley  not  common  to  the  general  public, 
whether,  if  such  right  existed,  it  could  be  condemned,  whether, 
if  it  could  be  condemned,  the  statute  under  which  the  proceed- 
ings were  carried  on  was  valid,  and  whether,  if  valid,  the  city 
charter  was  not  violated  in  essential  particulars  in  carrying  on 
the  proceedings,  are  questions  which  we  do  not  feel  called 
upon  presently  to  decide,  having  reached  the  conclusion  that 
the  finding  that  plaintiff  suffered  no  substantial  damage  is 
sustained  by  the  evidence,  and  having  reached  the  further  con- 
clusion that  under  the  facts  of  the  case  it  was  within  the  sound 
discretion  of  the  court  to  refuse  relief  by  way  of  mandatory 
injunction. 

We  may  for  the  purposes  of  this  appeal  assume,  without  de- 
ciding, that  plaintiff  would  have  a  standing  in  court  had  it 
made  a  showing  of  substantial  injury.  Considerable  evi- 
dence was  offered  pro  and  con  on  this  issue.  It  would  serve 
no  useful  purpose  to  discuss  this  evidence  in  detail,  and  we 
pass  it  with  the  remark  that  the  finding  of  fact  made  is  not 
against  the  clear  preponderance  of  the  testimony. 

A  lessee  has  a  right  to  protect  his  leasehold  interest  against 
unlawful  interference  therewith.  However,  the  plaintiff 
hardly  stands  in  the  same  position  before  the  court  as  would 
the  owner.  The  owner,  looking  into  the  future  and  antici- 
j)ating  a  change  in  conditions,  might  have  serious  objections 
to  the  closing  of  an  alley  adjacent  to  his  premises  for  which 
he  had  no  immediate  use,  where  a  lessee  would  have  no  cause 
for  complaint,  provided  his  needs  or  conveniences  did  not  re- 
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quire  that  the  alley  be  kept  open  presently  or  during  the  term 
of  his  lease.  Here  the  owner  is  not  objecting  to  the  closing 
of  the  alley,  and  presumably  is  willing  that  it  should  be 
closed,  and  plaintiff  suffers  no  substantial  damage  from  its 
being  dosed.  To  require  the  defendants  to  tear  down  a 
twenty-foot  strip  through  the  middle  of  the  large  building 
which  it  has  erected  would  entail  upon  them  a  large  amount 
of  expense  without  any  real  benefit  resulting  to  the  plaintiff. 
The  plaintiff  has  not  taken  advantage  of  its  option  to  pur- 
chase, and  may  never  do  so,  and,  while  it  probably  has  a  right 
to  enforce  specific  performance  if  it  elects  to  exercise  its  right, 
and  to  this  extent  has  an  interest  in  the  real  estate  under  the 
option,  we  do  not  think  it  is  such  an  interest  as  would  entitle 
it  to  the  relief  here  sought  Sixta  v.  Ontonagon  Valley  L. 
Co.  167  Wis.  293,  305,  147  K  W.  1042.  The  plaintiff's 
right  must  rest  in  the  fact  that  it  is  a  lessee  in  possession. 

While  the  power  to  issue  mandatory  injunctions  is  vested 
in  courts  of  equity,  it  is  a  power  which  is  sparingly  used. 
High,  Injunctions,  §  2.  The  granting  of  an  injunction  rests 
in  the  sound  discretion  of  the  court.  Kulinski  v.  Dambrow- 
ski,  29  Wis.  109,  115.  The  power  itself  being  great,  a  high 
degree  of  judgment  is  required  in  order  to  use  it  wisely  and 
never  to  abuse  it  State  ex  rel,  Superior  v.  Duluth  St.  B.  Co. 
153  Wis.  650,  654,  142  N.  W.  184.  While  equity  will  re- 
strain a  private  nuisance,  relief  will  not  be  granted  in  every 
instance  of  alleged  nuisance.  The  present  or  threatened  in- 
jury must  be  real  and  not  trifling,  transient,  or  temporary. 
4  Pom.  Eq.  Jur.  (3d  ed.)  §  1350.  Most  American  courts 
adopt  the  view  that  in  cases  involving  the  right  to  the  use  of 
easements,  substantial  damage  is  necessary  to  support  an  in- 
junction. 6  Pom.  Eq.  Jur.  §  548.  Ordinarily  where  an 
injunction  will  cause  great  injury  to  the  defendant  and  will 
confer  little  or  no  benefit  in  comparison  upon  the  plaintiff,  it 
is  within  the  discretion  of  the  court  to  refuse  it  Brande  v. 
Grace,  154  Mass.  210,  31  N.  E.  633 ;  22  Cyc  782  and  cases 
cited.     Equity  should  not  be  successfully  invoked  merely  to 
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inflict  injury  or  damage  on  the  defendant  without  securing 
any  substantial  right  or  benefit  to  the  plaintiff.  This  was 
said  in  an  action  brought  to  remove  an  obatruction  from  an 
allied  street,  the  dedication  of  which  had  not  been  accepted 
and  the  plaintiff  asserting  the  right  to  have  the  same  kept 
open.  Mahler  v.  Brumder,  92  Wis.  477,  66  N.  W.  602. 
Courts  generally  exercise  their  discretion  against  issuing  an 
injunction,  where  it  will  produce  great  public  or  private  mis- 
chief, merely  to  protect  technical,  doubtful,  or  unsubstantial 
rights.  In  such  a  case  the  plaintiff  is  relegated  to  his  remedy 
at  law  to  recover  damages.  Oray  v.  Manhattan  R.  Co.  128 
X.  Y.  499,  28  N.  E.  498,  and  cases  cited;  Bassett  v.  Salis- 
bury Mfg.  Co.  47  K  H.  426 ;  Demarest  v.  Hardham,  34  N.  J. 
Eq.  469;  NowaJc  v.  Baier,  78  K  J.  Eq.  112,  77  Atl.  1062; 
Springfield  v.  Springfield  St.  R.  Co.  182  Mass.  41,  64  N.  E. 
677;  Methodist  E.  Soc.  v.  Akers,  167  Mass.  660,  46  N.  E. 
381 ;  Aynsley  v.  Clover,  L.  R  18  Eq.  Cas.  644,  662.  A  de- 
fendant will  not  ordinarily  be  compelled  to  pull  down  an  ex- 
pensive structure  merely  because  some  legal  right  may  be  in- 
vaded, if  the  injury  complained  of  is  slight  and  if  the  acts 
complained  of  were  performed  in  good  faith  and  on  the  be- 
lief that  the  party  was  acting  within  his  legal  rights.  Cobb 
V.  Massachusetts  C.  Co.  179  Mass.  423,  60  N.  E.  790;  Hun- 
ter  V.  Carroll,  64  N.  H.  672,  15  Atl.  17;  Engle  v.  Thorn, 
3  Duer,  15. 

The  case  of  TUly  v.  Mitchell  &  L.  Co.  121  Wis.  1,  98  N. 
W.  969,  is  perhaps  relied  on  more  strongly  than  any  other 
case  cited  on  this  branch  of  the  case  by  the  appellant  There, 
however,  the  plaintiff's  damages  were  held  to  be  substantial. 
This  was  also  the  case  in  Schuster  v.  Milwaukee  E.  R.  &  L. 
Co.  142  Wis.  578, 126  K  W.  26. 

We  conclude  that  it  was  within  the  sound  discretion  of  the 
trial  court  to  refuse  the  injunction  prayed  for. 

By  the  Court. — Judgment  affirme4. 

Timlin,  J.,  took  no  part 
Vol.  161  —  32 
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Habbis,  Respondent,  vs.  Hoyt,  Appellant 

October  27— November  16,  1915. 

Dogs:  LiahiUty  of  owner  for  injury  to  person:  Trespassers:  NeglU 
gence  of  ovmer. 

lu  Sec  1620,  Stats.  1913,  abrogates  the  necessity  of  alleging  and 
proving  scienter  on  the  part  of  the  owner  or  keeper  of  a  dog^ 
which  has  Injured  a  person  or  property,  but  does  not  Impose  an 
absolute  liability  for  such  injury. 

2.  Plaintiff,  wishing  to  visit  a  lady  who  lived  upstairs  in  a  duplex 

flat,  entered  a  door  from  the  street  into  a  common  vestibule, 
from  which  a  door  to  the  right  led  to  the  lower  flat  occupied  by 
defendant,  and  a  door  to  the  left  led  to  the  upstairs  flat.  The 
two  doors  were  about  a  foot  apart.  Plaintiff  had  never  been  in 
the  flat  before.  She  rang  the  bell  of  the  upper  flat  and  was  told 
to  come  up  by  the  occupant  thereof,  who  pressed  the  electric 
button  which  released  the  lock  of  the  door  leading  to  it  Plaint- 
iff tried  the  left-hand  door,  which  she  thought  led  to  the  upper 
flat,  but  as  it  did  not  readily  open  she  concluded  it  was  the- 
wrong  door,  and  tried  the  right-hand  door,  which  opened  and 
a  dog  came  out  and  bit  her  while  she  still  had  her  hand  on  the 
door  knob.  Held,  that  plaintiff  was  not  a  trespasser  at  the- 
time  she  was  injured. 

3.  A  jury  in  the  Milwaukee  civil  court  having  found  that  defendant 

was  negligent  in  the  keeping  of  the  dog,  having  in  mind  the  pre- 
vention of  injuries  to  any  person,  and  the  civil  court  having  set 
aside  the  verdict  and  dismissed  the  action,  it  is  held  that  under 
the  evidence  the  circuit  court  was  not  cl^rly  wrong  in  revers- 
ing such  judgment  and  granting  a  new  trial  on  the  ground  that 
whether  defendant  was  negligent  was  properly  a  jury  question. 
Babnes,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee- 
county  :  J.  C.  LuDWio,  Circuit  Judga     Affirmed. 

Action  to  recover  damages  resulting  from  being  bitten  by  ai 
dog  kept  by  the  defendant.  August  5, 1914,  plaintiff  desired 
to  visit  a  Mrs.  Karrow,  who  lived  upstairs  in  a  duplex  flat,  the 
lower  flat  being  occupied  by  the  defendant.  A  common  door 
opened  from  the  street  into  a  vestibule  three  or  four  feet  deep 
and  eight  feet  wide.     From  this  common  vestibule  the  door  to. 


Digitized  by 


Google 


16]  AUGUST  TERM,  1915.  499 

Harris  v.  Hoyt,  161  Wis.  498. 

the  right  led  to  the  flat  of  the  defendant  and  the  door  to  the 
left  to  the  flat  upstairs  occupied  by  Mrs,  Karrow.  The  two 
doors  were  about  a  foot  apart  Plaintiff  had  never  been  in 
the  flat  before.  After  entering  the  common  vestibule  she 
rang  the  bell  leading  to  Mrs.  KarroVs  flat  Mrs.  Karrow 
answered  immediately  and  asked  who  was  there.  On  being 
informed  she  told  plaintiff  to  come  up,  and  pressed  the  elec- 
tric button  that  released  the  lock  of  the  door  to  her  flat  The 
plaintiff  heard  the  click  of  the  released  lock,  took  hold  of  the 
left-hand  door  which  she  supposed  was  the  one  leading  to 
Mrs.  KarroVs  flat,  but  as  it  did  not  readily  open  she  con- 
cluded she  was  attempting  to  open  the  wrong  door,  so  she  took 
hold  of  the  right-hand  door,  opened  it  far  enough  so  that  the 
dog  kept  by  the  defendant  could  pass  through,  which  he  did, 
and  bit  her  while  she  still  had  her  hand  on  the  door  knob. 
The  defendant  was  about  sixty  years  old  and  kept  the  dog — a 
French  bull — for  a  companion,  as  she  was  left  alone  a  great 
deal.  It  had  never  given  any  trouble  before  except  once 
about  eighteen  months  previously,  when  it  was  in  the  house 
and  a  boy  opened  the  door  and  it  bit  the  boy's  hand.  On  the 
day  in  question  the  defendant  was  in  the  dining  room  with  the 
dog,  and  on  hearing  a  noise  at  the  door  she  spoke  to  the  dog 
and  said  "There  comes  Harlowe,''  meaning  her  son,  and  the 
dog  immediately  ran  for  the  door  with  the  result  stated.  De- 
fendant's door  was  usually  locked,  but  owing  to  its  swelled 
condition  it  had  not  been  shut  tight  enough  to  permit  the  lock 
to  catch  at  the  time  of  plaintiff's  injury. 

The  action  was  begun  in  the  civil  court,  where  the  jury 
found  (1)  that  plaintiff  was  free  from  contributory  negli- 
gence; (2)  that  the  defendant  failed  to  exercise  ordinary 
care  in  the  keeping  of  the  dog,  having  in  mind  the  prevention 
of  injuries  to  any  person;  and  (3)  damages  in  the  sum  of 
$925.50.  The  court,  however,  set  aside  the  verdict  and  en- 
tered judgment  dismissing  the  action.  From  such  judgment 
plaintiff  appealed  to  the  circuit  court     That  court  entered  an 


Digitized  by 


Google 


60tf        SUPKEME  COURT  OF  WISCONSIN.     [Nov. 
Harris  v.  Hoyt,  161  Wis.  498. 

order  reversing  the  judgment  of  the  civil  court,  and  granted  a 
new  trial  in  the  circuit  court,  from  which  order  the  defendant 
appealed. 

For  the  appellant  there  was  a  brief  by  Cochems  &  Wolfe, 
and  oral  argument  by  H.  0.  Wolfe. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Curtis  &  Mode, 

VjNjB,  J.  Defendant  correctly  contends  that  sec  1620, 
Stats.  1913,  does  not  impose  upon  the  owner  or  keeper  of  a 
dog  an  absolute  liability  to  respond  in  damages  to  any  one  bit- 
ten by  it  no  matter  under  what  circumstances.  The  section 
provides : 

"The  owner  or  keeper  of  any  dog  which  shall  have  injured 
or  caused  the  injury  of  any  person  or  property  or  Hlled, 
wounded  or  worried  any  horses,  cattle,  sheep  or  lambs  shall  be 
liable  to  the  person  so  injured  and  the  owner  of  such  animals 
for  all  damages  so  done,  without  proving  notice  to  the  owner 
or  keeper  of  such  dog  or  knowledge  by  him  that  his  dog  was 
mischievous  or  disposed  to  kill,  wound  or  worry  horses,  cat- 
tle, sheep  or  lambs.^' 

Its  purpose  was  to  abrogate  the  necessity  of  alleging  and 
proving  scienter  on  the  part  of  the  owner  or  keeper,  not  to  im- 
pose an  absolute  liability.  Schaller  v.  Connors,  57  Wis.  321, 
15  N.  W.  389 ;  Meracle  v.  Down,  64  Wis.  323,  25  N.  W.  412 ; 
Legault  v.  Mdacker,  156  Wis.  507,  145  N.  W.  1081.  But  it 
does  not  follow  from  this  that  the  circuit  court  erred  in  setting 
aside  the  judgment  of  the  civil  court  and  in  granting  a  new 
trial.  It  was  evidently  the  opinion  of  the  court  that  a  jury 
might  properly  find  defendant  guilty  of  a  want  of  ordinary 
care  in  keeping  the  dog  at  home,  as  she  did,  where  it  might 
injure  any  stranger  who  accidentally,  as  the  plaintiff  did,  or 
otherwise,  opened  the  door  to  the  flat  where  it  was  kept  Can 
we  say  that  such  a  conclusion  was  clearly  erroneous?  In 
order  to  reverse  we  must  be  able  to  do  that  Plaintiff  was 
not  a  trespasser  at  the  time  she  was  injured.     She  was  right- 
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fully  in  the  vestibule  when  the  dog  bit  her.  The  mistake  of 
opening  the  wrong  door  as  she  did  was  one  that  might  happen 
to  any  one,  and  did  not  spell  negligence  on  her  part  The^ 
construction  of  the  entrances  of  the  two  flats  was  such  that  a 
jury  might  reasonably  conclude  the  defendant  ought  to  have 
anticipated  that  such  a  mistake  as  the  plaintiff  made  might 
readily  occur  and  hence  she  should  have  kept  the  dog  so  se- 
cured that  he  could  not  injure  an  innocent  intruder.  It  is^ 
shown  also  that  she  had  knowledge  of  the  fact  that  the  dog 
had  once  before  under  very  similar  circumstances  bitten  the 
hand  of  a  boy  who  was  opening  the  door  of  a  room  where  it 
was. 

Defendant  relics  upon  the  rule  as  to  the  duty  owing  to  tres- 
passers stated  in  Zartner  v.  Oeorge,  156  Wis.  131, 145  N.  W. 
971.  For  the  reason  already  stated  that  plaintiff  in  this  case 
was  not  a  trespasser,  as  well  as  for  the  further  reason  that  the 
rule  in  Zartner  v.  George  applied  obviously  to  the  physical 
condition  of  the  premises  and  not  to  the  keeping  of  vicious^ 
animals,  it  can  have  no  application  to  the  instant  case.  Just 
how  far  the  fact  that  plaintiff  is  a  trespasser,  where  such  is 
the  case,  may  modify  the  rule  of  liability  need  not  be  deter- 
mined. The  authorities,  however,  are  quite  uniform  that  the 
mere  fact  of  plaintiff  being  a  trespasser  is  not  always  a  com- 
plete defense.  Meibus  v.  Dodge,  38  Wis.  300 ;  1  Ruling  Case 
Law,  p.  1123 ;  3  Corp.  Jur.  pp.  97  et  seq. 

Since  there  must  be  a  new  trial  in  which  a  jury  will  pass- 
upon  the  question  of  defendant's  negligence  in  keeping  the 
dog  under  the  circumstances  shown  by  the  evidence,  we  for- 
bear to  conmaent  upon  its  probative  force  on  that  question  fur- 
ther than  to  state  that  it  can  support  a  finding  either  way. 

By  the  Court. — Order  aflSrmed. 

Babnes,  J.  (dissenting).  I  think  the  plaintiff  was  tech- 
nically a  trespasser,  in  that  she  entered  a  private  dwelling 
place  without  license  or  invitation.     It  was  no  fault  of  de- 
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fendant  that  plaintiff  made  a  mistake.  This  question  aside, 
in  my  judgment  the  defendant  should  not  be  held  liable.  She 
was  sixty  years  of  age  and  "was  left  alone  in  the  house  a  great 
deal,  particularly  nights — sometimes  in  the  daytime,  and 
many  times  a  week  alone  in  the  building."  She  testified 
without  contradiction  that  she  kept  the  dog  to  look  after  her 
and  to  take  care  of  her.  She  had  owned  the  dog  for  seven 
years,  and  once  about  eighteen  months  before  it  had  bitten  a 
boy  slightly,  under  just  what  provocation  does  not  appear,  but 
it  occurred  on  the  back  doorstep  outside  of  the  house  in  which 
plaintiff  was  then  living.  When  taken  out  of  the  house  in 
Milwaukee  the  dog  was  always  held  in  leash.  During  an  ex- 
istence of  seven  years  this  animal  had  only  one  mark  to  his 
discredit,  which  would  be  a  good  record  for  most  members  of 
the  animal  kingdom.  This  dog  was  not  a  man-eater.  I 
think  the  defendant  had  a  right  to  keep  him  in  her  home  for 
companionship  and  protection  against  marauders,  and  that 
she  was  not  guilty  of  any  negligence  in  so  doing.  I  further 
think  that  a  person  may  keep  a  dog  in  his  house  without  being 
negligent,  where  he  knows  that  the  animal  will  bite  intrud- 
ers. A  caller  may  make  a  mistake  as  to  the  door  which 
should  be  entered  in  order  to  call  on  another,  but  this  does 
not  justify  the  caller  in  promiscuously  opening  doors  and  in- 
truding into  other  places.  There  is  one  invariable  custom 
that  is  pursued  in  such  cases,  and  that  is  to  knock,  and  await 
a  response  and  an  invitation  to  enter  before  doing  so.  The 
plaintiff  says  she  had  an  invitation  to  enter  in  this  instance, 
from  the  lady  on  whom  she  intended  to  call,  but,  finding  that 
what  she  supposed  was  the  right  door  did  not  open  easily,  she 
concluded  to  try  the  other  one.  Assuming  that  plaintiff  was 
not  a  trespasser,  the  meat  of  the  case  is  here :  Defendant  had  a 
right  to  suppose  that  no  one  except  a  member  of  her  family, 
or  perhaps  a  licensee,  would  enter  her  apartments  except  by 
invitation.  Can  it  be  said  that  she  should  reasonably  have 
anticipated  that  some  person  desiring  to  call  on  her  neighbor 
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and  who  had  knocked  at  her  neighbor's  door  and  had  been 
bidden  to  enter,  would  then  attempt  to  enter  by  another  door 
leading  to  another  apartment  ?  I  do  not  think  so.  I  am  en- 
tirely in  sympathy  with  the  rule  that,  where  a  person  ia 
in  a  place  where  he  has  a  right  to  be  and  is,  without  provoca- 
tion, bitten  by  a  dog,  the  owner  should  be  held  responsible. 
I  do  not  think  the  rule  should  be  extended  to  a  home  where  a 
dog  has  a  right  to  be  and  where  the  person  bitten  has  no  such 
right ;  and  whether  she  was  a  trespasser  or  not,  plaintiff  had 
no  right  to  open  defendant's  door  without  invitation. 


PiBiB,  Administrator,  Appellant,  vs.  Lb  Saulniee  and  an- 
other, Respondents. 

October  27— November  IS,  1915. 

OifU:  Delivery:  Acceptance:  Custody  in  third  person:  Evidence: 
Btatements  of  person  since  deceased:  Assignment  of  note  and 
mortgage:  Reservation  of  benefit  to  donor, 

1.  A  purpose  to  make  a  gift  of  property  can  only  be  consummated  by 

the  donor  actuaHy  parting  with  possession  of  and  dominion,  as 
owner,  over  the  subject  by  an  absolute  delivery  thereof  to  the 
donee,  or  some  one  for  such  donee,  and  an  acceptance  by  the 
latter. 

2.  Delivery  to  the  agent  of  a  donee  to  control  the  title  for  him,  the 

agent  being  actually  in  possession  and  control  as  such,  is  sufQ- 
cient  to  complete  a  gift. 

3.  Title  to  property  may  be  vested  by  one  person  in  another,  as 

donee,  and  custody  remain  in  a  third  person,  as  bailee,  condi- 
tioned to  turn  the  subject  over  to  the  donee  after  the  death  of 
the  donor. 

4.  Statements  made  by  one  since  deceased  to  a  third  person  that 

she  had  made  a  gift  of  specific  property  to  a  person  named  are 
competent  evidence  in  an  action  between  such  donee  and  the 
administrator  of  the  estate  of  the  deceased. 
6.  v.,  an  old  lady,  owning  a  note  and  mortgage  for  $2,500  which 
were  in  possession  of  one  L.  as  her  agent,  executed  an  assign- 
ment thereof,  under  seal  and  expressing  a  consideration,  to  C.» 
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a  relative,  who  thereupon  delivered  such  assignment  to  L.,  di- 
recting him  to  hold  the  securities  as  bailee  for  her  (C),  but  to 
pay  the  interest,  and  the  principal  if  necessary,  to  V.  for  the  sup- 
port of  the  latter.  L.  assented  thereto.  Afterwards  L.  paid  the 
interest  to  V.  and  also  loaned  her  $500  on  the  securities.  When 
the  note  was  paid  L.  deducted  the  |500,  and  with  the  remaining 
12,000,  by  direction  of  V.,  purchased  two  bonds  for  C,  which  he 
kept  in  an  envelope  labeled  as  the  property  of  C.  He  also  sent 
to  V.  a  receipt  stating  that  the  bonds  had  been  received  from  C, 
that  V.  was  to  have  the  interest  thereon  during  her  lifetime,  and 
also  that  the  bonds  might  be  delivered  to  V.  at  any  time  if  she 
should  demand  or  require  them.  V.  afterwards  made  state- 
ments to  third  persons  that  she  had  given  the  |2,000  to  C.  Held, 
that  the  trial  court  was  v/arranted  in  concluding  that  there  had 
been  a  good  delivery  and  a  completed  gift  of  the  property  to  C 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obben  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  to  recover  two  bonds  of  the  par  value  of  $1,000  each. 
The  issue  involved  the  question  of  whether  the  bonds  belonged 
to  defendant  Margaret  E.  Caswell  or  to  the  estate  of  Margaret 
Vance,  deceased.  Defendant  John  B.  Le  Saulnier  had  pos- 
session of  the  bonds  and  refused  to  surrender  them  until  the 
true  ownership  was  determined.  He  did  not  claim  any  per- 
sonal interest  in  the  property. 

The  evidence  was  to  this  effect:  Mr.  Le  Saulnier,  during 
the  period  the  occurrences  with  reference  to  the  securities  took 
place,  gratuitously  looked  after  the  financial  affairs  of  Mar- 
garet Vance.  In  that  capacity  he  became  possessed  of  a  note 
for  $2,500,  secured  by  mortgage  on  real  estate,  given  to  one 
Boyle,  and,  in  due  course,  assigned  to  Margaret  Vance.  In 
1912,  she  and  a  relative,  defendant  Caswell,  visited  Le  Saul- 
nier, who,  by  direction  of  Miss  Vance,  filled  out  for  her  a 
blank  assignment  transferring  the  mortgage  and  the  debt 
thereby  secured  to  Margaret  Caswell.  It  was  duly  executed 
by  Miss  Vance.  It  was  under  seal  and  expressed  a  consid- 
eration. Miss  Vance  delivered  the  paper  to  Miss  Caswell. 
She  delivered  it  to  Mr.  Le  Saulnier,  instructing  him  to  hold  it 
and  the  note  for  her,  but  to  pay  the  interest  and  the  principal, 
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if  necessary,  to  Miss  Vance  for  her  support  Miss  Caswell 
resided  in  Colorado.  Miss  Vance  resided  in  this  state. 
After  such  transaction,  Miss  Caswell  went  to  Colorado  and 
paid  no  attention  to  the  property  until  after  the  death  of  Miss 
Vance.  The  former  left  the  entire  handling  of  the  property 
for  her  to  Le  Sautnier  with  instructions  aforesaid.  Pursu- 
ant thereto,  Le  Saulnier  paid  the  interest,  which  he  received 
on  the  securities,  to  Miss  Vance  and  about  one  year  after  the 
assignment,  he  loaned  her  $500  thereon.  Soon  thereafter 
the  note  was  paid  to  Le  Saulnier.  He  then  delivered  the 
same  and  the  mortgage  to  the  payor  and  destroyed  the  assign- 
ment which  had  not  been  recorded.  He  informed  Miss 
Vance  of  the  payment,  and  she  then  instructed  him  to  pur- 
chase for  Miss  Caswell  $2,000  in  bonds  of  a  specified  issue, 
which  he  did.  They  are  the  bonds  in  question.  He  de- 
posited them  in  his  safe  in  an  wivelope  with  this  memoran- 
dum thereon:  "Property  of  Margaret  Caswell,  Palmer  Lake, 
Colorado.  Deliver  to  her  only  upon  return  of  my  receipt*' 
He  then  mailed  to  Miss  Vance  a  receipt,  worded  as  follows: 

"Milwaukee,  June  13,  1913. 
'TReceived  of  Margaret  E.  Caswell  of  Palmer  Lake,  Colo- 
rado, two  thousand  dollars  bonds  of  the  Milw.  Electric  Ry.  & 
Light  Company,  bearing  5%  interest,  due  1926,  without  the 
interest  1913  coupons  which  have  been  cut  off  and  accounted 
for,  for  collection.  And  it  is  specially  agreed  that  Miss 
Margaret  Vance  of  Milwaukee  is  to  receive  the  interest  on 
said  $2,000  bonds  during  her  lifetime,  and  also  that  said  es- 
tate of  Rudolph  Nunnemacher  may  deliver  said  bonds  to  said 
Margaret  Vance  at  any  time  Miss  Vance  should  demand  or 
require  them. 

"Estate  of  Rudolph  Nunnemaoher, 

^'Le  Saulnier." 

Notwithstanding  the  form  of  the  receipt,  Le  Saulnier  was 
the  receiptor  in  his  personal  capacity.  Miss  Caswell  was  not 
communicated  with  in  regard  to  the  matter.  Le  Saulnier 
acted,  as  he  supposed,  in  harmony  with  the  understanding  at 
the  time  of  the  assignment.     Miss  Vance  held  the  receipt  up 
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to  the  time  of  her  death,  which  occurred  August  11,  1913. 
Shortly  thereafter  Miss  Caswell  visited  Le  Saulnier  and  de- 
manded the  bonds.  He  handed  the  same  to  her.  She  handed 
them  back  and  requested  him  to  keep  them  for  her.  They 
remained  in  his  possession  until  he  produced  them  upon  the 
trial  of  this  case.  When  the  $500  was  furnished  Miss  Vance, 
it  was  a  loan  on  the  securities  and  was  paid  out  of  the  receipts 
therefrom.  She  used  the  $500  to  obtain  entrance  to  -a  char- 
itable institution  for  old  people.  The  rules  thereof  were  that 
patrons  should  contribute  any  property  they  might  have 
thereto.  She  said  she  had  given  her  $2,000  to  Miss  Caswellj 
her  niece,  and  so  could  not  give  it  to  the  home — that  the 
$2,000  was  in  trust  with  Mr.  Le  Saulnier,  and  at  her  death  it 
was  to  go  to  Miss  Caswell.  She  instructed  Le  Saulnier  to  in- 
vest the  $2,000  for  Miss  Caswell  on  the  occasion  of  her  visit- 
ing his  oflSce  in  respect  to  the  matter.  She  was  accompanied 
by  the  woman  with  whom  she  boarded,  who  testified  to  what 
occurred.  She  said  that  Miss  Vance  directed  Le  Saulnier  to 
invest  the  money  for  Miss  Caswell;  that  she  wanted  the  in- 
terest received  on  the  bonds  as  long  as  she  lived,  but,  other- 
wise, the  bonds  were  the  property  of  Miss  Caswell. 

Evidence  which  the  court  permitted  Le  Saulnier  to  give  as 
to  his  transaction  with  Miss  Vance  at  the  time  of  the  assign- 
ment, was  taken  under  objection  as  was  also  some  other  evi- 
dence. 

At  the  close  of  the  evidence,  the  court  decided,  as  a  matter 
of  law,  that  the  bonds  were  the  property  of  Miss  Caswell 
Judgment  was  rendered  accordingly  with  costs  in  defendant's 
favor,  and  the  plaintiff  appealed. 

For  the  appellant  there  were  briefs  by  Morris  &  Oanright, 
and  oral  argument  by  G.  S.  Canright. 

Lawrence  A.  dwell  and  Bernard  V.  Brady,  for  the  re- 
spondents. 

Marshall,  J.  Counsel  for  appellant  concede,  and  we 
agree,  that  the  facts  in  this  case  are  undisputed,  as  the  trial 


Digitized  by 


Google 


16]  AUGUST  TERM,  1915.  507 

Pirie  y.  Le  Saulnler,  161  Wis.  503. 

court  held,  and  that  the  question  to  be  decided  is,  Was  a  right 
conclusion  reached  as  to  the  legal  effect  of  such  facts  ?  That 
renders  the  question  as  to  the  admissibility  of  evidence  imma- 
terial, though  counsel  discuss  some  such  questions  to  which  we 
will  briefly  refer.  Unless  the  trial  court  was  clearly  wrong  in 
holding  that  Miss  Caswell  became  the  owner  of  the  property 
in  controversy  by  gift  from  Miss  Vance,  the  judgment  must 
be  affirmed. 

It  is  elementary  that  a  purpose  tp  make  a  gift  of  property 
can  only  be  consummated  by  the  donor  actually  parting  with 
possession  of  and  dominion,  as  owner,  over  the  subject  by  an 
absolute  delivery  thereof  to  the  donee,  or  some  one  for  such 
donee,  and  an  acceptance  by  the  latter.  Counsel  for  appel- 
lant so  contend  and  counsel  for  respondents  do  not  contend  to 
the  contrary.  Indeed  the  law  in  respect  to  the  matter  is  so 
firmly  settled  that  citations  of  authority  in  respect  thereto 
seem  unnecessary.  The  following  are  but  a  few  of  the  cases 
on  the  subject  found  in  our  own  books :  Wilson  v.  Carpenter, 
17  Wis.  512;  Besch  v.  Senn,  28  Wis.  286;  Wells  v.  Collins, 
74  Wis.  341,  43  K  W.  160;  Kellogg  v.  Adams,  51  Wis.  138, 
8  N.  W.  115;  WUcox  v.  Matteson,  53  Wis.'23,  9  N.  W.  814; 
Second  Nat.  Bank  v.  Merrill,  81  Wis.  142,  50  N.  W.  503 ; 
DicJcson  V.  Bills,  144  Wis.  171, 128  N.  W.  868. 

Counsel  for  respondents  rely,  in  part,  on  evidence  given  by 
Le  Saulnier  as  to  what  occurred  between  him  and  Miss  Vance 
at  the  time  it  is  claimed  she  assigned  the  note 'and  mortgage 
to  Miss  Caswell.  Counsel  for  appellant  contend  that  Le  Saul- 
nier was  incompetent  to  give  such  evidence,  under  sec.  4069, 
Stats.  Waiving  that  question,  which  we  may  well  do,  he  was 
competent  to  testify  to  what  occurred  between  himself  and 
Miss  Caswell. 

So  there  was  competent  and,  we  must  say,  pretty  conclusive 
evidence  that  Le  Saulnier  received  an  assignment,  executed 
by  Miss  Vance,  of  the  mortgage  and  debt  secured  thereby,  to 
Miss  Caswell,  from  the  hands  of  the  latter,  that  he  was  di- 
rected to  hold  the  securities  as  bailee  for  her,  and  that  he  aa- 
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sented  thereto.  Such  circumstances,  with  the  subsequent 
declarations  by  Miss  Vance  to  third  persons,  pretty  conclu- 
sively show  that  her  intention  was  to  part  with  dominion  over 
the  securities  for  the  purpose  of  consummating  her  intention 
to  make  a  gift  thereof  to  Miss  Caswell. 

The  declarations  made  by  Miss  Vance  to  third  persons  that 
fihe  had  given  the  property  in  question  to  Miss  Caswell  were 
proper.  Pritchard  v.  Pritchard,  69  Wis.  373,  84  N.  W. 
606;  Taylor  v.  Thieman,  132  Wis.  88,  111  N.  W.-  229.  In 
the  first  of  those  cases,  the  court  said,  that  statements  made 
by  a  deceased  person  to  a  third  party  that  he  had  made  a  gift 
of  specific  property  to  a  person  named,  are  compet«it  evi- 
dence in  an  action  between  the  donee  and  the  administrator 
of  the  estate  of  the  deceased. 

Without  discussing  the  evidence  in  detail,  it  is  our  con- 
clusion that  Le  Saulnier  was  made,  by  Miss  Caswell,  her 
bailee  of  the  securities,  Miss  Vance  to  have  the  income  so  long 
as  she  lived  and  such  of  the  principal  as  necessary  for  her 
support  If  such  be  the  fact,  the  circumstance  that  the  lat- 
ter was  to  have  the  benefit,  as  stated,  would  not  defeat  the  pur- 
pose to  make  a  gift,  as  will  be  seen  from  authorities  hereafter 
cited,  nor  would  what  was  subsequently  done  change  the  sit- 
uation. 

The  evidence  of  what  occurred  after  delivery  of  the  assign- 
ment to  Le  Saulnier  is  consistent  with  the  idea  that  what  oc- 
curred at  first'  was  for  the  purpose  of  making  a  gift  The 
declarations  made  by  Miss  Vance  that  she  had  given  her 
$2,000  to  Miss  Caswell  are  quite  significant,  as  is  also  the 
fact  that  when  the  note  was  paid.  Miss  Vance  requested  that 
the  money  be  invested  in  bonds  for  Miss  Caswell,  and  the  fur- 
ther fact  that  the  former  received  the  paper,  showing  that 
such  investment  had  been  made,  and  held  it  until  the  time  of 
her  death,  thus,  impliedly,  confessing  that  the  bonds  were 
held  by  Le  Saulnier  as  the  property  of  Miss  Caswell.  Taking 
all  the  circumstances  into  consideration,  particularly  that 
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Miss  Vance  was  an  old  lady,  dependent  for  support  upon  the 
use  of  the  property  represented  by  the  securities,  it  seems  that 
the  trial  court  was  warranted  in  holding  that  Le  Saulnier  was 
made  bailee  of  the  securities  for  Miss  Caswell,  to  hold  the 
same  for  her  as  owner,  subject  to  the  benefit  reserved,  and 
without  any  authority  in  Miss  Vance  to  resume  control  as 
owner. 

So  the  case  does  not  fall  within  the  doctrine  that  the  mere 
delivery  of  the  assignment  of  a  mortgage  does  not  constitute 
delivery  of  the  note  secured  thereby  so  as  to  pass  title  and  ex- 
ecute a  purpose  to  make  a  gift  to  the  assignee.  The  trial 
court  properly  considered  all  the  circumstances  and  the  evi- 
dent intention.  It  was  not  essential  to  a  delivery  of  the  note 
that  it  should  pass  into  the  hands  of  Miss  Caswell  and  then 
be  delivered  by  her  to  Le  Saulnier  to  constitute  an  efficient 
change  of  control  from  Miss  Vance  to  Miss  Caswell.  Le 
Saulnier  having  possession  of  the  note,  and  having  accepted 
delivery  of  the  assignment  accompanied  by  instructions  to 
hold  all  for  Miss  Caswell,  and  agreed  to  account  to  her,  but 
to  let  Miss  Vance  have  the  income  and  such  of  the  principal 
as  necessary  for  her  support,  that  constituted  a  good  delivery 
of  the  entire  property  to  Missi  Caswell,  if  such  was  the  inten- 
tion, as  seems  clearly  to  have  been  the  case. 

The  circumstance  that  Miss  Caswell  consented  to  her  bailee 
using  her  property  for  the  support  of  Miss  Vance,  so  far  as 
needed,  does  not  militate,  necessarily,  against  an  actual 
ehange  of  titla  That  is  consistent  with  Tobin  v.  Tobin,  139 
Wis.  494,  121  N.  W.  144.  Delivery  to  the  agent  of  a  donee 
to  control  the  title  for  him,  the  agent  being  actually  put  in 
possession  and  control  as  such,  is  sufficient  to  complete  a  gift. 
Davis  V.  Ney,  126  Mass.  690 ;  Telford  v.  Patlon,  144  111.  611, 
83  N.  E.  1119. 

Miss  Caswell  does  not  appear  to  have  been  directly  a  party 
to  the  making  of  the  paper  which  was  delivered  to  Miss  Vance 
after  the  investment  in  the  bonds.     If  that  departed  from  the 
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original  understanding,  Miss  Caswell  was  not  bound  thereby. 
Such  understanding  does  not  seem  to  have  contemplated  pos- 
session of  the  securities  by  Miss  Vance  at  any  time  after  the 
making  of  the  assignment  Construing  the  last  transaction 
in  the  light  of  the  first,  it  seems  that  the  idea  of  letting  Miss 
Vance  take  the  securities,  if  she  desired,  was  not  that  she 
might  take  as  owner  but  merely  to  collect  the  interest  reserved 
for  her  benefit 

The  conclusion  reached  by  the  trial  court  seems  to  be  well 
supported  by  aU  the  circumstances  and  by  authority.  Mc- 
Nally  V.  McAndrew,  98  Wis.  62,  73  N.  W.  315;  WiU  of 
Klehr,  147  Wis.  653,  133  N.  W.  1105;  Tucker  v.  Tucker, 
138  Iowa,  344,  116  N.  W.  119  \  Jones  v.  Nicholas,  151  Iowa, 
362,  130  N.  W.  125;  Shepard  v.  Shepard,  164  Mich.  183, 
129  N.  W.  201. 

In  McNally  v.  McAndrew,  the  notes  and  mortgage  were 
delivered  by  a  father  to  his  son,  it  being  understood  that  the 
donor  was  to  have  the  interest  as  long  as  he  lived.  Later  the 
notes  were  delivered  back  to  the  donor,  that  he  might  collect 
the  interest,  and  they  remained  in  his  possession  up  to  the 
time  of  his  death.  Those  circumstances,  together  with  evi- 
dence that  the  donor  stated  to  third  persons  that  he  had  given 
the  securities  to  his  son,  were  held  to  be  consistent  with  the 
delivery  to  the  latter,  having  been  intended  to  take  effect,  in 
prwsenti,  as  a  gift. 

The  fact  that  the  property  was  to  be  held  by  Le  Saulnier 
until  Miss  Vance's  death,  but  without  control  by  her  as  owner, 
does  not  give  the  transaction  testamentary  character,  so  long 
as  the  title  actually  passed  to  Miss  Caswoll.  Jennings  v. 
Neville,  180  111.  270,  54  N.  E.  202.  Title  to  property  may 
be  vested  by  one  person  in  another,  as  donee,  and  custody  re- 
main in  a  third  person,  as  bailee,  conditioned  to  turn  the  sub- 
ject over  to  the  donee  after  the  death  of  the  donor.  Bostwick 
V.  Mahaffy,  48  Mich.  342,  12  N.  W.  192;  Hagerman  v. 
Wigent,  108  Mich.  192,  65  N.  W.  756;  Davis  v.  Ney,  125 
Mass.  590. 

In  Davis  v.  Ney,  A.  delivered  her  bank  book,  accompanied 
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bj  an  assignment,  to  B.  upon  an  oral  agreement  that  B.  should 
draw  for  her  whatever  money  she  wanted  during  her  lifetime, 
and  pay  the  balance,  if  any  left  after  her  death,  to  her  son. 
It  was  held  that  such  circumstances  constituted  a  valid  gift 
to  the  son. 

It  f  oUows  that  we  cannot  see  our  way  clear  to  overrule  the 
conclusion  of  the  trial  court  that  the  property  in  question  be- 
-longs  to  Miss  Caswell. 

By  the  Court. — Judgment  is  aflSrmed. 


Neff,  Respondent,  vs.  Rubin,  Appellant 

Octoher  28—Novemhtr  IS,  1915. 

Vendor  and  purchaser  of  land:  Contract  construed:  **Warranty  deedf* 
Parol  evidence:  Restrictive  covenants:  Incumhrances:  InaHlity 
of  vendor  to  convey  as  agreed:  Recovery  of  amount  paid: 
Waiver:  Tendering  return  of  contract, 

1.  A  contract  to  conyey  land  by  "warranty  deed"  calls  for  a  deed 
containing  the  usual  covenants  of  warranty,  including  the  cove- 
nant that  the  land  is  free  and  clear  from  incumbrances. 

'2.  Parol  evidence  is  not  admissible  to  show  that  such  a  contract 
called  for  a  deed  containing  covenants  on  the  part  of  the  grantee 
restricting  the  use  to  be  made  by  him  of  the  land,  with  rever- 
sionary provisions. 

^.  Bxisting  restrictions  upon  the  use  which  may  be  made  of  land  by 
the  owner,  with  provision  for  reversion  in  case  of  violation, 
constitute  such  an  incumbrance  as  to  prevent  the  owner  from 
giving  a  warranty  deed. 

4.  Where  the  vendor  of  land  cannot  convey  title  as  agreed  in  the 
contract  of  sale,  the  vendee  may  refuse  further  payment  of  the 
purchase  price  and  recover  the  amount  already  paid  thereon. 

55.  A  letter  from  the  attorney  of  the  vendee  of  land  stating  in  effect 
that  his  client  would  carry  out  the  agreement  of  sale,  though 
advised  to  the  contrary  by  the  attorney,  upon  receipt  of  the 
warranty  deed  called  for  by  said  agreement,  is  held  not  to  have 
been  a  waiver  or  modification  of  the  terms  of  the  contract. 

6.  Where  both  parties  to  a  contract  for  the  sale  of  land  finally 
treated  it  as  ended  and  stood  upon  their  legal  rights  consequent 
upon  th^  breaches  claimed,  the  vendee  was  not  required  to  ten- 
4er  a  return  of  the  writing  embodying  the  contract  in  order  to 
entitle  him  to  recover  the  purchase  money  which  he  had  paid. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obbbn  T.  Williamb,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  a  part  of  the  consideration  paid 
on  a  land  contract  after  an  alleged  rescission  thereof  by  the 
plaintiff. 

On  the  2l8t  day  of  September,  1914,  plaintiff  and  defend- 
ant entered  into  a  written  agreement  for  the  sale  by  defend- 
ant to  plaintiff  of  certain  lots  in  the  city  of  Milwaukee  for 
the  price  of  $21,600.  Plaintiff  paid  $600  down  at  the  time 
of  entering  into  the  contract  By  the  contract  it  is  agreed 
that:  "Upon  payment  of  five  thousand  dollars  ($5,000),  the 
said  W.  B.  Rubin  will  give  to  said  Charles  3.  Neff  a  warranty 
deed,  subject  to  the  mortgages  aforesaid,  together  with  an 
abstract  of  title.  .  .  ." 

One  Louisa  Veit  on  the  26th  day  of  September,  1910,  sold 
and  conveyed  the  lots  here  in  question  to  the  Advance  Invest- 
ment Company  by  deed  which  was  duly  recorded  in  the  office 
of  the  register  of  deeds  of  Milwaukee  county.  This  deed  con- 
tained the  following  conditions  and  restrictions: 

"It  is  mutually  agreed  and  understood  by  and  between  the 
parties  hereto,  that  this  deed  is  executed  and  delivered  sub- 
ject to  the  following  covenants : 

"1.  That  no  building  shall  be  erected  upon  said  premises 
which  shall  project  nearer  to  the  center  of  the  Lake  Avenue 
Company  toll  road  than  sixty  feet 

"2.  That  no  part  of  said  premises  shall  be  used  as  a  livery, 
selling  or  boarding  stable,  or  for  any  garage  other  than  for 
private  use,  or  for  the  sale  of  intoxicating  drinks,  or  for  any 
other  business  purpose,  but  that  the  said  premises  shall  be 
used  solely  for  residence  purposes. 

"3.  That  no  residence  shall  be  constructed  upon  said  prem- 
ises that  shall  be  of  design  for  more  than  one  family,  and  no 
flat  or  apartment  house  shall  be  erected  thereon. 

"4.  That  no  residence  shall  be  erected  upon  said  premises 
that  shall  cost  less  than  $5,000,  and  that  not  more  than  one 
residence  shall  be  built  upon  any  one  lot. 

"5.  That  all  outbuildings  shall  be  of  neat  design  and  shall 
not  be  built  closer  to  the  bluff  line  than  thirty  feet 
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"6.  That  no  billboards  or  advertising  signs  shall  be  placed 
upon  any  part  of  said  lots. 

"7.  That  each  of  the  foregoing  covenants  shall  remain  in 
force  for  a  period  of  fifty  years  from  and  after  October  1, 
1908,  and  shall  be  construed  and  deemed  covenants  running 
with  the  land,  and  shall  bind  the  respective  parties,  their 
heil*s,  administrators  and  assigns,  and  upon  the  happening 
or  suffering  of  either,  any  or  all  of  the  events  or  contingencies 
mentioned  in  said  covenant  No.  1,  2,  8,  4,  5,  6  and  7,  this 
deed  shall  become  forfeited,  and  the  premises  herein  described 
and  all  the  rights  herein  conveyed  shall  at  once  revert  to  and 
revest  in  and  become  the  properly  of  the  party  of  the  first 
part,  her  heirs  or  assigns  (without  any  declaration  or  for- 
feiture, or  act  of  re-entry,  or  without  any  right  of  the  party 
of  the  second  part,  heirs  or  assigns  to  reclamation  or  compen- 
sation for  moneys  paid  or  improvements  made),  as  absolutely 
and  perfectly  as  if  this  deed  had  never  been  made." 

On  February  11,  1913,  the  Advance  Investment  Company 
sold  and  by  deed  conveyed  the  lots  to  the  defendant,  under 
which  the  defendant  asserts  title. 

On  the  13th  day  of  October,  1914,  the  defendant  submitted 
abstracts  of  title  of  the  lots  to  the  plaintiff.  Upon  examina- 
tion of  the  abstracts  of  title  and  being  informed  of  these  re- 
strictive covenants  the  plaintiff  immediately  demanded  that 
the  lots  bo  released  from  these  restrictions  so  as  to  enable  the 
defendant  to  deliver  a  warranty  deed  thereof  according  to  the 
terms  of  the  written  agreement.  After  negotiations  between 
the  parties  the  plaintiff  on  October  28,  1914,  caused  the  fol- 
lowing letter  to  be  sent  to  the  def  epdant : 
''Mr.  W.  B.  Rubin, 

"Care  Messrs.  Eubin  &  Zabel,  Milwaukee. 

"Dear  Sir:  Replying  to  yours  of  October  26th,  I  am  di- 
rected by  my  client,  Mr.  Charles  8.  Neff,  to  say  that  he  will 
carry  out  his  agreement  with  you. 

"It  is  needless  to  say,  that  in  this  regard  he  is  not  acting  in 
accordance  with  my  advice. 

"On  receiving  from  you  the  warranty  deed  called  for  by 
the  agreement  of  September  21st,  he  w411  give  the  mortgages 
required  by  the  contract  as  of  the  date  they  were  therein  re- 
VoL.  161  —  83 
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quired  to  be  executed,  and  make  the  cash  payment,  to  wit, 
$5,000,  together  with  interest  thereon  from  the  time  it  was 
due  under  the  contract  until  paid. 

"Will  you  kindly  prepare  the  deed  and  mortgages  required 
under  the  contract  and  submit  them  to  me  for  examination 
and  approval! 

*Tlease  send  me  at  once  by  bearer,  the  abstracts  of  titlej  so 
that  I  may  complete  my  examination  of  them. 
"Yours  very  respectfully, 

"(Signed)  Fbawk  M.  Hoyt." 

The  defendant  failed  to  have  the  restrictions  removed  and 
tendered  a  deed  with  these  restrictions  on  the  title,  which 
plaintiff  refused  and  thereupon  demanded  that  defendant 
repay  the  $600  he  had  paid  to  defendant  at  the  time  of  enter- 
ing into  the  written  contract.  Defendant  refused  to  return 
the  money  and  has  never  returned  it^  hence  this  suit  was  ii^ 
stituted. 

The  circuit  court  directed  a  verdict  for  the  plaintiff  in  the 
sum  of  $600  and  interest  on  the  same  from  November  2, 1914, 
amounting  in  all  to  $626.  Judgment  was  entered  accord- 
ingly, and  this  is  an  appeal  from  such  judgment 

For  the  appellant  there  was  a  brief  by  Rubin,  Fawcett  £ 
Butcher,  attorneys,  and  W.  B.  Rubin  and  Paul  R.  Newcomb, 
of  counsel,  and  oral  argument  by  Mr.  Newcomb. 

For  the  respondent  there  was  a  brief  by  Frank  M.  Hoyt, 
attorney,  and  Ouy  D.  Ooff,  of  counsel,  and  oral  argument  by 
Mr.  Ooff. 

SiEBECKEB,  J.  The  defendant  contracted  for  the  sale  and 
conveyance  of  the  above  described  lots  to  the  plaintiff,  and 
upon  payment  of  the  consideration  to  give  plaintiff  "a  war- 
ranty deed"  thereof  subject  to  the  mortgages  specified  in  the 
contract.  The  question  presented  is,  Did  the  court  err  in  re- 
fusing to  receive  parol  evidence  to  show  that  defendant's  ten- 
der to  plaintiff  of  a  warranty  deed  containing  the  restrictions 
above  specified  was  a  compliance  with  the  terms  of  the  land 
contract  ?     The  term  "a  warranty  deed"  in  a  contract  for  the 
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sale  and  conveyance  of  land  has  in  the  law  the  clear  and  defi- 
nite meaning  that  the  vendor  will  convey  the  title  to  the 
premises  by  deed  containing  the  usual  covenants  generally 
inserted  in  a  warranty  deed,  which  includes  the  covenant  that 
the  land  is  free  and  clear  from  incumbrances.  1  Warvelle, 
Vendors  (2d  ed.)  §§  418,  419.  This  court  at  an  early  day 
held  that  a  contract  to  convey  by  "a  good  and  sufficient  war- 
ranty deed"  entitled  the  vendee  to  a  warranty  deed  of  the 
land  "free  from  all  incumbrances."  Davidson  v.  Van  Pelt, 
15  Wis.  341.  Other  cases  to  the  same  effect  dealing  with  such 
contracts  and  the  effects  of  covenants  to  convey  by  deed  are: 
FdUcner  v.  OuUd,  10  Wis.  663 ;  Bateman  v.  Johnson,  10  Wis. 
1 ;  Davis  v.  Heruierson,  17  Wis.  105  j  Curtis  L.  &  L.  Go.  v. 
Interior  L.  Co.  137  Wis.  341,  347  (118  N.  W.  853)  and  cases 
cited  on  p.  348;  Kramer  v.  Carter,  136  Mass.  504.  The 
term  "a  warranty  deed,"  in  the  contract  for  the  sale  and  con- 
veyance of  the  lota,  being  in  its  legal  meaning  free  from  am- 
biguity, calls  upon  defendant  to  convey  the  title  to  the  lots  by 
deed  containing  the  usual  covenants  of  warranty.  It  follows 
that  defendant  cannot  complain  of  the  court's  ruling  exclud- 
ing parol  evidence  to  show  that  the  contract  called  for  a  con- 
veyance of  the  lots  by  a  deed  with  restrictive  covenants  and 
reversionary  provisions. 

It  is  also  well  established  that  the  restrictions  on  the  title 
to  the  lots  in  question  constituted  such  an  incumbrance  as  to 
prevent  defendant  from  giving  such  a  warranty  deed  as  con- 
templated by  the  contract  Batley  v.  Foerderer,  162  Pa.  St 
460,  29  AtL  868;  3  Washb.  Real  Prop.  (6th  ed.)  §  2385; 
Doctor  V.  Darling,  68  Hun,  70,  22  N.  Y.  Supp.  694;  Gibert 
v.  Peteler,  38  N.  Y.  165 ;  Goodrich  v.  Pratt,  114  App.  Div. 
771, 100  N.  Y.  Supp.  187. 

Where  the  vendor  cannot  convey  title  as  agreed  by  the  con- 
tract of  sale  the  vendee  may  refuse  further  payments  of  the 
purchase  price  and  recover  the  amounts  paid  thereon.  Falk" 
ner  v.  Guild,  10  Wis.  563 ;  Davis  v.  Henderson,  17  Wis.  105 ; 
Harrass  v.  Edwards,  94  Wis.  459,  69  N.  W.  69;  Breen  v. 
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Arnold,  157  Wis.  528,  147  N.  W.  997.  It  is  plain  that  the 
•deed  tendered  by  the  defendant  under  the  contract  of  sale  is 
not  a  warranty  deed  of  the  premises  conveying  them  free 
from  incumbrances  as  called  for  by  the  contract  of  sale. 

It  is  argued  that  the  plaintiff  through  his  attorney  waived 
the  conditions  of- the  contract  of  sale  calling  for  "a  warranty 
deed"  by  the  attorney's  letter  of  October  28,  1914,  stating  in 
effect  that  plaintiff  would  carry  out  the  agreement  of  sale, 
though  advised  to  the  contrary  by  his  attorney,  on  receipt 
from  the  defendant  of  "the  warranty  deed"  called  for  by  the 
contract  of  sale  and  conveyance.  We  cannot  find  anything  in 
this  letter,  taken  in  connection  with  all  of  the  negotiations 
preceding  it,  that  can  be  held  to  be  a  waiver  or  any  modifica- 
tion of  the  terms  of  the  contract.  Its  contents  clearly  indi- 
cate that  plaintiff  insisted  on  full  performance  of  the  terms  of 
the  contract  The  letter  in  terms  clearly  shows  that  the  plaint- 
iff stands  on  the  contract  and  demands  of  defendant  that  he 
carry  out  its  obligations.  The  deed  tendered  by  the  defendant 
after  this  correspondence  does  not  comply  with  the  terms  of 
the  contract  and  plaintiff  was  not  required  to  accept  it  It  is 
manifest  from  the  record  that  both  parties  to  the  contract 
finally  treated  the  contract  as  ended  and  stood  on  their  legal 
rights  consequent  to  the  alleged  breaches.  Under  these  facts 
and  circumstances  no  further  steps  were  required  of  plaintiff 
to  tender  return  of  the  writing  embodying  the  contract  to  en- 
title him  to  recover  the  purchase  money  he  had  paid  on  the 
contract  Woodman  v.  Blue  Orass  L.  Co.  125  Wis.  489,  103 
N.  W.  236, 104  N.  W.  920.  The  trial  court  properly  awarded 
judgment  for  recovery  of  the  purchase  money  plaintiff  had 
paid  on  the  contract  of  sale  of  the  lots. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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Klann  v.  Minn.  161  Wis.  517. 

Klann,  Administratrix,  Respondent,  vs.  Minn,  Appellant 

October  28 — November  16,  1916, 

Death  from  negligence:  Recovery  for  pain,  etc.:  Substantial  period  of 
suffering:  Pleading, 

1.  If  a  substantial  period  of  suffering  intervenes  between  an  action- 

able personal  injury  and  death  resulting  therefrom,  damages 
may  be  recovered  for  such  pain  and  suffering. 

2.  An  allegation  that  "a  few  minutes"  after  plaintifTs  decedent  was 

caught  by  flames  and  exposed  to  burning  in  a  building  in  which 
he  was  working  "he  then  and  there  died  from  the  effect  of  the 
flames  and  the  bums  which  he  received  from  them/'  sufficiently 
alleges  that  there  was  a  substantial  period  of  suffering  between 
the  injury  and^eath. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Turner,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  first  cause  of  action  set  up  in  the  complaint  The  cause 
of  action  is  based  upon  the  alleged  negligence  of  the  defend- 
ant, resulting  in  death  of  the  plaintiff's  intestate,  Arthur 
Klann,  and  the  first  cause  of  action  is  for  damages  sustained 
on  account  of  pain  and  suffering  by  deceased  between  the  time 
of  injury  and  death. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Orth  &  Orth,  and  for  the  respondent  on  that  of  Bubin,  Faw- 
cett  &  Butcher,  attorneys,  and  Paul  B.  Newcomh,  of  counsel 

Kerwin,  J.  The  question  involved  on  the  demurrer  is 
whether  it  appears  from  the  first  cause  of  action  that  sufficient 
time  elapsed  between  the  injury  and  death  to  form  a  basis  for 
damages,  or  whether  the  death  was  instantaneous.  The  cause 
of  action  demurred  to  alleges  that  the  fire  originated  on  the 
first  floor  of  the  building,  spread  to  the  second,  then  to  the 
third  floor  where  deceased  was  working;  that  there  were  no 
fire-escapes,  and  that  a  few  minutes  after  deceased  was  caught 
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by  the  flames  and  exposed  to  the  fire  he  died  from  the  eflFects 
of  the  flames  and  burning;  that  the  building  was  a  frame 
building  and  outside  of  the  fire  limits  of  the  city  of  Milwau- 
kee ;  and  that  the  fire  department  arrived  before  the  building 
was  destroyed,  but  not  in  time  to  save  it 

It  is  argued  that  the  allegation  to  the  effect  that  "a  few 
minutes  after  he  was  caught  by  the  said  flames  and  exposed  to 
the  said  burning,  he  then  and  there  died  from  the  effect  of  the 
flames  and  the  burns  which  he  received  from  them,"  is  not 
sufficient  basis  for  damages  for  pain  and  suffering  between 
injury  and  death. 

It  is  the  settled  law  of  this  state  that  if  there  be  a  sub- 
stantial period  of  suffering  between  injury  and  death  there 
may  be  a  recovery  of  damages  for  such  pain  and  suffering 
in  a  proper  case.  Brown  v.  C.  &  N.  W.  R.  Co.  102  Wis.  137, 
77  N.  W.  748,  78  N.  W.  771 ;  Johnson  v.  Eau  Claire,  149 
Wis.  194,  135  N.  W.  481 ;  Moyer  v.  Oshkosh,  151  Wis.  586, 
139  N.  W.  378. 

We  think  the  allegations  of  the  complaint  in  the  instant 
case  are  sufficient  to  admit  evidence  that  a  substantial  period 
of  suffering  existed  between  injury  and  deatk  On  demurrer 
admitting  all  the  allegations  of  the  complaint  well  pleaded, 
every  reasonable  intendment  must  be  made  in  favor  of  the 
pleading.  Downer  v.  Tuhhs,  152  Wis.  177,  139  N.  W.  820; 
Pulp  W.  Co.  V.  Oreen  Bay  P.  &  F.  Co.  157  Wis.  604,  147 
N.  W.  1058;  Laun  v.  Eipp,  155  Wis.  347,  145  N.  W.  183. 

Upon  the  allegations  of  the  complaint  the  deceased  died 
"a  few  minutes"  after  he  was  caught  by  the  flames  and  ex- 
posed to  the  burning.  "Few"  is  a  relative  term  and  of  great 
elasticity  of  meaning.  Anderson  v.  Williams  (Pa.)  44 
Wkly.  Notes  Cas.  418;  3  Words  &  Phrases,  2753. 

In  Indianapolis  St.  R.  Co.  v.  Robinson,  157  Ind.  414,  61 
N.  E.  936,  it  was  held  that  the  term  "few,"  when  applied  to 
travel  on  a  street  railroad,  might  mean  fifty  persons  or  five 
hundred. 
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In  Brown  v.  C.  &  N.  W.  R.  Co.  102  Wis.  137,  149,  77  K 
W.  748,  78  N.  W.  771,  this  court  said: 

"The  complaint  demurred  to,  by  8uflBciei;it  allegations, 
shows  that  plaintiff's  intestate  was  injured  bj  actionable  neg- 
ligence of  the  defendant,  and  that  he  lived  thereafter  some 
period  of  time.  The  length  of  time  he  survived  the  injury  is 
not  stated  and  is  not  material  except  as  to  the  damages  recov- 
erable, and  that  does  not  go  to  the  cause  of  action." 

See,  also,  the  following  cases :  Bancroft  v.  B.  &  W.  B.  Corp. 
11  Allen,  34;  Hollenbeck  v.  Berkshire  B.  Co.  9  Cush.  478; 
Tully  V.  Fitchburg  B.  Co.  134  Mass.  499 ;  Chandler  v.  N.  Y., 
N.  H.  &  U.  B.  Co.  159  Mass.  589,  35  N.  E.  89;  Corcoran  v. 
B.  &  A.  B.  Co.  133  Mass.  507;  Kellow  v.  C.  I.  B.  Co.  68 
Iowa,  470,  23  N.  W.  740,  27  N.  W.  466. 

We  think  the  plaintiff  has  sufficiently  alleged  that  there 
was  a  substantial  period  of  suffering  between  the  injury  and 
death,  hence  a  good  cause  of  action  is  stated. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


ZwiBTUSCH  and  another,  Respondents,  vs.  Village  of  East 
Milwaukee,  Appellant 

October  28— November  16,  1915. 

Villages:  Widening  street:  Condemnation  of  land:  Damages:  Deduc- 
tion of  special  benefits:  Statute  construed. 

1.  From  the  fact  that  the  market  value  of  the  remainder  of  a  tract 

of  land  is  the  same  as  the  market  value  of  the  whole  tract  be- 
fore a  strip  was  taken  therefrom  for  the  widening  of  a  street, 
it  does  not  necessarily  follow  that  such  market  value  was  kept 
up  or  restored  by  benefits  equal  to  the  market  value  of  the 
strip  taken. 

2.  Under  sec.  899,  Stats.  1913,  where  land  is  taken  by  a  village  for  a 

street  or  other  public  improvement,  "the  special  benefit,  if  any» 
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to  be  enjoyed''  by  the  owner  "from  such  improvement"  is  to  be 
offset  or  deducted,  not  from  *'the  value  of  the  land  taken/'  but 
only  from  "the  damage  otherwise  sustained/'  if  any.  Holton  v. 
Milwaukee,  31  Wis.  27,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Tueneb,  Circuit  Judge.     Affirmed. 

Oeorge  H.  Oabel,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Edgar  L.  Wood, 
attorney  for  Zwietusch,  and  Charles  E.  ^Yild,  attorney  for 
First  Savings  &  Trust  Company,  and  oral  argument  by 
Mr.  Wild. 


Timlin,  J.  This  cause  reached  the  circuit  court  by  ap- 
peal from  an  appraisal  of  damages  in  condenmation  by  the 
appellant  village  of  a  strip  of  land  for  the  purpose  of  widen- 
ing a  street  By  special  verdict  the  jury  found  that  the 
value  of  the  seven-foot  strip  of  land  proposed  to  be  taken 
was  $600,  that  there  was  no  damage  to  the  residue,  and, 
under  instructions  of  the  court  to  the  effect  that  there  was  no 
evidence  to  warrant  a  finding  of  benefits,  found  there  were 
no  benefits.     Quoting  from  appellant's  brief: 

"The  trial  court  practically  instructed  the  jury  that  there 
was  no  evidence  of  any  benefits  and  pursuant  thereto  the  jury 
so  found.  That  finding  is  absolutely  contradictory  to  the 
finding  that  respondents  sustained  no  damage,  as  the  evi- 
dence is  undisputed  that  the  strip  of  land  taken  had  a  certain 
market  value.'' 

Appellant's  counsel  concedes  that  there  was  no  testimony 
as  to  the  value  of  the  benefits  in  dollars  and  cents,  but  claims 
there  was  testimony  by  inference  that  the  benefits  were  equal 
to  the  value  of  the  land  taken,  and  that  inference,  he  thinks, 
is  to  be  derived  from  the  following::  There  being  no  damage 
to  the  residue  of  the  land  and  that  residue  being  worth  as 
much  as  the  whole  tract  was  before  the  seven-foot  strip  was 
taken;  the  area  being  diminished  and  the  market  value  re- 
maining the  same,  it  followed  that  the  value  of  the  former 
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area  must  have  been  reduced  and  the  diminished  area  must 
have  been  enhanced  in  value  or  benefited  in  the  sum  of  $600, 
the  found  value  of  the  strip  taken. 

In  the  first  place  this  argument  contains  the  fallacy  of 
comparing  a  mathematical  quantity,  namely,  area,  with  the 
nonmathematical  concept,  value,  when  these  two,  although 
often  related,  have  no  necessary  relation.  For  illustration, 
a  lot  50  by  150  feet  may  be  worth  as  much  as  an  otherwise 
like  lot  in  the  same  plat  50  by  155  feet,  or  a  lot  80  by  120 
feet  as  a  lot  33  by  120  feet  Where  utility  or  other  control- 
ling factor  of  value  is  proportionate  to  size  or  area,  then 
value  usually  increases  in  proportion  to  increase  in  size  or 
area ;  but  where  this  relation  does  not  exist,  as  in  case  of  lots 
for  residence  purposes  where  a  given  area  will  serve  for  all 
buildings  and  conveniences,  no  such  result  follows.  In 
short,  it  does  not  follow  from  the  fact  that  the  market  value 
of  the  remainder  of  a  tract  continues  as  before  the  excision 
that  such  market  value  was  kept  up  or  restored  by  benefits 
equal  to  the  market  value  of  the  excised  portion.  The  tract 
in  question,  we  must  presume,  will  cut  up  into  as  many  sal- 
able lots  of  equal  market  value  without  this  seven-foot  strip 
as  with  it 

There  is  another  weakness  in  appellant's  position  which 
may  be  set  forth  as  follows:  Sec.  899,  Stats.  1913,  under 
which  this  condenmation  was  had,  so  far  as  relevant  here  is 
as  follows : 

"The  jury  shall  render  •  .  .  a  verdict  or  appraisement  of 
damages,  specifying  therein  the  damages  of  each  owner,  and 
separately  the  value  of  the  land  taken  from  each,  and  the 
damage  otherwise  sustained  by  each  by  reason  of  the  taking 
thereof,  in  estimating  which  tiey  shall  dedr.ct  therefrom  the 
special  benefit,  if  any,  to  be  enjoyed  by  each  from  such  im- 
provement" 

It  will  be  noticed  that  the  verdict  must  contain  two  sep- 
arate findings,  namely,  the  value  of  the  land  taken  and  the 
damages.     The  last  mentioned  is  followed  by  the  relative 
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clause,  "in  estimating  which  they  shall  deduct  therefrom  the 
special  benefit,  if  any." 

"By  what  is  known  as  the  doctrine  of  the  last  antecedent,' 
relative  and  qualifying  words,  phrases,  and  clauses  are  to  be 
applied  to  the  words  or  phrase  immediately  preceding,  and 
are  not  to  be  construed  as  extending  to  or  including  others 
more  remote,  unless  such  extension  is  clearly  required  by  a 
consideration  of  the  entire  act."  36  Cyc  1123,  ;,  and  cases 
cited;  2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §§  420, 
421;  Jorgenson  v.  Superior,  111  Wis.  561,  87  N.  W.  565. 

There  is  no  reason  for  disturbing  the  ordinary  granunat- 
ical  relation  of  the  component  parts  of  this  sentence ;  no  ab- 
surd and  no  inequitable  result  follows  if  we  give  the  sentence 
its  ordinary  meaning.  On  the  other  hand,  if  we  construe 
the  sentence  as  requiring  benefits  to  be  offset  against  the 
value  of  the  land  actually  taken  we  enter  a  field  of  constitu- 
tional law  in  which  there  is  much  conflict  of  authority  else- 
where. In  15  Cyc.  764-767,  this  conflict  is  noticed  and  the 
state  courts  ranged  on  either  side  of  the  question.  The  ap- 
pellant relies  upon  the  interpretation  given  to  a  provision  in 
the  city  charter  of  Milwaukee  in  Holton  v.  Milwaukee,  31 
Wis.  27,  and  perhaps  in  some  other  cases.  The  provision  of 
statute  construed  in  the  case  last  cited  is  quite  different  from 
that  here  involved : 

"Sec.  11.  .  .  .  They  shall  proceed  to  make  their  assess- 
ment, and  determine  and  appraise,  to  the  owner  op  owners, 
the  value  of  the  real  estate  so  proposed  to  be  taken,  and  the 
injury  arising  to  them  respectively,  in  consequence  of  the 
taking  thereof,  which  shall  be  awarded  to  such  owners  re- 
spec^tively  as  damages,  after  making  due  allowance  therefrom 
for  any  benefit  which  such  owners  may  respectively  derive 
from  such  improvement.  .  .  . 

"See.  12.  If  the  damage  to  any  person  be  greater  than  the 
benefits  received,  or  if  the  benefit  be  greater  than  the  dam- 
ages, in  either  case  the  jurors  shall  strike  a  balance,  and  carry 
the  difference  forward  to  a  column,  so  that  the  assessment 
will  show  what  amount  is  to  be  received  or  paid  by  such 
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owner  or  owners  respectively,  and  the  difference  only  shall, 
in  any  case,  be  collectible  of  them,  or  payable  to  them." 

The  foregoing  charter  provision  speaks  of  two  items, 
namely,  the  value  of  the  real  estate  taken  and  the  consequen- 
tial injury  resulting  from  such  taking,  and  the  latter  is  fol- 
lowed by  a  relative  clause  quite  similar  to  that  in  sec  899, 
supra.  But  the  next  section,  showing  that  the  amount  which 
shall  be  payable  to  the  owner  is  the  difference  arrived  at  by 
striking  a  balance  between  damages  and  benefits  and  that 
this  difference  only  shall,  in  any  case,  he  payable  to  the 
owner,  must  be  taken  to  deprive  the  owner  of  all  compensa- 
tion for  the  land  taken  or  else  to  put  a  construction  upon  the 
statute  which  will  include  in  the  words  "damage  to  any  per- 
son" not  only  the  consequential  damage,  but  also  the  compen- 
sation for  the  land  actually  taken.  There  was  therefore  a 
reason  for  departing  from  the  ordinary  grammatical  con- 
struction of  the  sentence  which  does  not  exist  with  reference 
to  sec.  899,  supra.  Roller  v.  La  Crosse,  106  Wis.  369,  82  K 
W.  341,  follows  Holton  v.  Milwaukee,  31  Wis.  27,  and  deals 
with  the  same  form  of  statute.  Compare,  however.  Bobbins 
V.  M.  &  E.  R.  Co.  6  Wis.  636;  MUuHmkee  £  M.  B.  Co.  v. 
Eble,  3  Pin.  334.  The  jury  having  foimd  no  damage  to  the 
residue,  there  was  nothing  against  which  benefits  could  be 
offset  and  the  instruction  was  not  prejudicial,  and  the  judg- 
ment should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 
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Dreyfus,  Respondent,  vs.  Milwaukee  Electric  Railway 
&  Light  CoMPAirr,  Appellant 

October  28—2fovemher  16,  1915. 

Evidence:  Privileged  communicationB:  Physicians  and  surgeons. 

Under  sec.  4075,  Stats.  1913, — providing  in  substance  that  no  physi- 
cian or  surgeon  shall  be  permitted  to  disclose  information  re- 
ceived by  him  while  attending  a  patient  and  which  information 
was  necessary  to  enable  him  to  treat  such  patient, — in  a  per- 
sonal injury  action  a  physician  who  treated  the  plaintift  after 
the  injury  was  properly  not  permitted  to  state  whether  he 
treated  plaintiff  at  that  time  for  hernia  or  rupture  or  whether 
plaintiff  complained  to  him  of  hernia  or  rupture. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oscab  M.  Fritz,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Van  Dyke,  Shaw,  Muskat  &  Van  Dyke,  and  for  the  respond- 
ent on  that  of  Lehr,  Kiefer  &  Reitman,  attorneys,  and  J.  El- 
mer  Lehr,  of  counsel. 

WiNSLow,  C.  J.  The  plaintiff  recovered  a  judgment  of 
$450  against  the  defendant  for  damages  sustained  as  the  re- 
sult of  a  slight  collision  between  two  street  cars  in  one  of 
which  she  was  a  passenger.  There  was  no  question  as  to  the 
negligence  of  the  defendant,  and  the  sole  question  raised  on 
this  appeal  which  is  deemed  of  sufficient  importance  to  de- 
mand treatment  relates  to  a  ruling  upon  evidence. 

The  defendant  called  as  a  witness  the  physician  who 
treated  the  plaintiff  after  the  injury  and  asked  him  whether 
he  treated  the  plaintiff  at  that  time  for  hernia  or  rupture  and 
whether  the  plaintiff  complained  to  him  of  hernia  or  rupture. 
Objections  to  the  questions  were  sustained  and  these  rulings 
are  the  rulings  complained  of. 

The  plaintiff's  evidence  tended  to  show  that  she  suffered 
from  inguinal  hernia  resulting  from  the  accident.     The  ob- 
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ject  of  the  testimony  offered  was  to  sLow  that  the  plaintiff 
did  not  complain  of  such  an  injury  and  that  the  physician 
did  not  ascertain  that  she  had  it 

We  think  the  ruling  of  the  trial  court  was  correct  Sec- 
4075,  Stats.,  as  amended  by  ch.  349,  Laws  1913,  provides  in 
substance  that  no  physician  or  surgeon  shall  be  permitted  to 
disclose  information  received  by  him  while  attending  a  pa- 
tient and  which  information  was  necessary  to  enable  the  phy- 
sician or  surgeon  to  treat  the  patient  The  word  "per- 
mitted" in  this  section  was  inserted  by  the  amendment  of 
1913  in  place  of  the  word  "compelled."  This  is  not  impor- 
tant except  that  it  demonstrates  that  the  legislature  desired 
to  make  it  absolutely  certain  that  the  information  gained  by 
a  physician  or  surgeon  for  the  purpose  of  treating  a  patient 
should  not  be  disclosed  under  any  circimiatances.  We  have 
nothing  to  do  with  the  wisdom  of  this  policy ;  our  only  duty 
is  to  see  that  it  is  carried  out 

If  the  questions  propounded  to  the  physician  in  the  pres- 
ent case  were  answered  either  way  the  statute  would  be  set  at 
naught 

It  was  the  physician's  duty  to  treat  the  patient  for  what- 
ever disease  or  infirmity  the  diagnosis  of  the  case  showed  that 
she  had.  If,  therefore,  he  answered  that  he  treated  her  for 
hernia,  the  necessary  inference  of  fact  must  be  that  the  state- 
ments or  sjTnptoms  of  the  patient  or  the  physician's  examina- 
tion tended  to  show  that  she  was  suffering  from  hernia;  if  he 
answered  that  he  did  not  treat  her  for  hernia,  the  inference 
of  fact  must  be  that  such  statements,  symptoms,  or  examina- 
tion tended  to  show  that  she  was  not  suffering  from  hernia, 
but  from  some  other  difficulty.  In  either  case  the  effect 
would  be  to  disclose  a  part  of  the  information  which  the  statr^ 
ute  says  shall  not  be  disclosed. 

By  the  Court. — Judgment  aflBrmed. 
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FissT  National  Bank  of  Milwaukee,  Appellant,  vs.  In- 
DUSTBiAL  Commission  and  another,  Kespondents. 

October  29—Xovemher  16,  1915. 

Workmen's  compensation:  Industrial  commission:  Findings  of  fact, 
when  conclusive:  Death  from  Mood  poisoning:  Evidence:  Oom- 
petency:  Res  gestae:  Report  of  accident:  Appeal:  Costs:  Briefs: 
Excessive  length, 

1.  If  there  is  any  basis  in  the  evidence  for  findings  of  the  industrial 

commission  they  will  not  be  disturbed  by  the  court 

2.  The  industrial  commission  acting  as  an  administrative  board  Is 

not  held  to  thd  same  strict  rule  with  respect  to  rulings  on  the 
admission  of  evidence  as  courts  of  law;  and  the  admission  of 
incompetent  evidence  will  not  operate  to  reverse  the  award  if 
there  is  any  basis  in  the  competent  evidence  to  support  it 

3.  Where,  at  about  9  o'clock  of  the  night  on  which  he  is  alleged  to 

have  suffered  an  injury  which  resulted  in  blood-poisoning  and 
death,  a  night  watchman  and  Janitor  employed  in  a  tiank  ap- 
peared before  another  employee,  sucking  his  thumb,  and  stated 
that  he  had  scratched  or  pricked  it,  such  statement  was  a  part 
of  the  res  gestw  and  might  be  testified  to  by  the  other  employee 
in  a  proceeding  to  recover  compensation  for  the  death. 

4.  A  report  of  the  accident  made  by  the  bank  through  its  authorized 

agent  was  competent  prima  facie  evidence  of  the  facts  stated 
therein,  subject  to  be  explained  or  contradicted. 

5.  The  competent  evidence  in  this  case  is  held  to  support  a  finding 

of  the  industrial  commission  that  deceased  received  the  injury 
which  caused  his  death  on  the  night  in  question  while  in  the 
employ  of  the  bank  and  performing  services  growing  out  of 
and  incidental  to  his  employment. 

6.  Ck>sts  are  allowed  in  this  case  for  the  printing  of  only  twenty 

pages  of  an  unnecessarily  long  brief  of  seventy-two  pages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  af- 
firming an  order  of  the  Industrial  Commission  awarding  the 
respondent  Jennah  Patch  compensation  from  the  plaintiff 
for  the  death  of  her  husband,  Asa  A.  Patch.  Asa  A.  Patch 
died  April  9,  1914,  from  the  effects  of  blood-poisoning.     He 
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had  been  prior  to  his  death  for  many  years  employed  as  night 
janitor  and  watchman  by  the  plaintifl,  First  National  Bank 
of  MUwavJcee,  his  duties  being,  among  other  things,  to  clean 
inkwells  and  cuspidors  and  make  roimds  of  the  building. 
His  hours  of  duty  were  from  6  p.  m.  until  morning.  On 
Sunday,  March  29,  1914,  he  left  home  in  good  health  and 
condition,  uninjured,  and  went  to  the  bank.  About  9  o'clock 
that  evening  he  entered  a  room  of  the  bank  in  which 
Schrantz,  one  of  the  employees  of  the  bank,  was  working,  suck- 
ing his  thimib,  and  stated  that  he  had  scratched  or  pricked  it. 
Later  in  the  evening  while  playing  cards  'with  one  Ballering 
he  stated  that  he  had  just  scratched  his  thumb  while  cleaning 
cuspidors;  that  he  thought  there  was  a  pin  in  the  towel  he 
was  using.  On  Wednesday  following  he  complained  to  his 
wife  of  pain  in  his  thumb  and  stated  to  her  that  he  had 
pricked  it,  and  found  out  afterwards  that  there  was  a  pin  in 
the  towel  he  was  wiping  brass  cuspidors  with.  Thursday  the 
thumb  grew  worse;  a  physician  was  called  and  Patch  waa 
taken  to  the  hospital ;  the  thumb  was  opened  and  found  to  be 
badly  infected.  Patch  died  April  9th  from  general  sepsis^ 
and  a  doctor  testified  that  the  port  of  entry  of  the  infection 
was  the  left  thumb. 

On  May  15th  plaintiflF,  through  its  agents,  filed  its  report 
of  the  accident  with  the  Industrial  Commission.  On  thia 
report  the  following  answers  were  given  to  certain  of  the 
questions  under  the  heading  ^'Machine  or  Thing  Causing  In- 
]ury:" 

"23.  What  was  it  ?     Pin  or  sharp  part  of  cuspidor. 

"26.  Part  causing  the  accident  ?     Point. 

"31.  How  did  the  accident  occur?  Tip  of  left  thumbs 
punctured  while  cleaning  cuspidor,  presumably  by  pin  or 
some  sharp  substance  unknown  in  towel  or  cloth  used  in  pol- 
ishing." 

The  following  errors  are  assigned:  (1)  That  the  court, 
erred  in  finding  that  the  statement  of  the  deceased  that  he  had 
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scratched  or  pricked  his  thumb  at  the  time  and  that  he  was 
sucking  it  to  cleanse  it  was  part  of  the  res  gestce.  (2)  The 
court  erred  in  finding  that  there  was  evidence  to  support  the 
finding  that  deceased  was  injured  while  engaged  in  performing 
services  growing  out  of  and  incident  to  his  employment 
(3)  The  court  erred  in  affirming  the  award  of  the  Commis- 
sion. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
Quarles,  attorneys,  and  Mackey  WellSj  of  counsel,  and  oral 
argument  by  Mr,  Wells, 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  Oeneral  and  W infield  W,  OUmxinj  as- 
sistant attorney  general,  and  oral  argument  by  Mr,  Oilman. 

For  the  respondent  Patch  there  was  a  brief  by  Doerfler, 
Oreen  &  Bender,  attorneys,  and  Walter  H.  Bender,  of  coun- 
sel, and  oral  argument  by  Walter  H,  Bender  and  H,  E,  Kjor- 
stad, 

Kerwin,  J.  It  seems  unnecessary  to  repeat  the  rule  so 
often  stated  by  this  court  that  if  there  is  any  basis  in  the  evi- 
dence for  the  findings  of  the  Industrial  Commission  they  will 
not  be  disturbed  by  the  court.  Hoenig  v.  Industrial  Comm. 
169  Wis.  646,  150  N.  W.  996;  MUwauhee  C.  &  O.  Co.  v. 
Industrial  Comm.  160  Wis.  247,  151  N.  W.  245;  Mawaukee 
W,  F,  Co.  V.  Industrial  Comm.  159  Wis.  635,  150  N.  W. 
998;  Eagle  C.  Co,  v.  Nowak,  ante,  p.  446,  154  N.  W.  636; 
HeUeman  B.  Co,  v,  Shaw,  ante,  p.  443,  154  N.  W.  631. 

The  Industrial  Commission  acting  as  an  administrative 
board  is  not  held  to  the  same  strict  rule  with  respect  to  rul- 
ings on  the  admission  of  evidence  as  courts  of  law.  Chicago 
&  N,  W,  B,  Co,  V,  Railroad  Comm.  156  Wis.  47,  145  N.  W. 
216,  974;  Borgnis  v.  Folk  Co,  147  Wis.  327,  133  N.  W.  209. 

The  admission  of  incompetent  evidence  will  not  operate  to 
reverse  the  award  if  there  be  any  basis  in  the  competent  evi- 
dence to  support  it     Andrzejewski  v.  Northwestern  F.  Co. 
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158  Wis.  170, 148  N.  W.  37 ;  Chicago  &  N.  W.  R.  Co.  v.  Rail- 
road Comm.,  supra;  Borgnis  v.  Folk  Co.,  supra;  MilwavJcee 
C.  &  G.  Co.  V.  Industrial  Comm.,  supra;  Milwaukee  W.  F. 
Co.  V.  Industrial  Comm.,  supra.  It  is  insisted  that  the  evi- 
dence of  Schrantz  to  the  effect  that  at  about  9  o'clock  deceased 
entered  the  room  where  he  was  working,  sucking  his  thumb, 
and  stated  that  he  had  pricked  it,  was  not  competent  evidence 
as  part  of  the  res  gestae. 

Deceased  was  at  the  bank  on  duty  on  the  night  in  question. 
He  appeared  before  Schrantz  sucking  his  thumb  and  made 
the  statement  that  he  had  pricked  it  It  also  appears  from 
the  evidence  that  it  was  his  custom  to  suck  the  part  injured 
immediately  upon  receiving  an  injury,  and  that  he  was  in 
perfect  condition  when  he  entered  the  bank  that  evening. 

We  think  the  evidence  of  Schrantz  was  competent  as  part 
of  the  res  gestce.  Andrzejewski  v.  Northwestern  F.  Co.  158 
Wis.  170,  148  N.  W.  37;  Dixon  v.  Russell,  156  Wis.  161, 
145  N.  W.  761;  Andrews  v.  U.  8.  C.  Co.  154  Wis.  82,  142 
N.  W.  487;  Zoesch  v.  Flambeau  P.  Co.  134  Wis.  270,  114 
N.  W.  485. 

Whether  later  statements  made  were  competent  we  need  not 
and  do  not  decide. 

The  Commission  refused  to  consider  the  report  of  the  ac- 
cident made  by  the  employer,  the  material  part  of  which  is 
set  out  in  the  statement  of  facts.  We  think,  independently 
of  this  report,  there  was  ample  competent  evidence  to  support 
the  award.  We  also  think  the  report  was  competent  prima 
facie  evidence  of  the  facts  stated,  subject  of  course  to  be  ex- 
plained or  contradicted.  True,  in  the  instant  case  the  re- 
port was  made  by  the  agent  of  the  employer,  but  it  appears 
that  the  agent  was  authorized  to  make  it  on  behalf  of  the 
principal,  and  the  principal  was  therefore  bound  by  the  acts 
of  the  agent  The  supreme  court  of  Michigan  has  held  that 
such  reports  are  admissible.  Reck  v.  Whittlesberger,  181 
Mich.  463,  148  N.  W.  247,  249.  See,  also,  on  this  point, 
Vol.  161  —  34 
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Seaboard  A.  L.  R.  Co.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct 
109 ;  Chicago  &  N.  W.  R.  Co.  v.  Railroad  Comm.  156  Wis. 
47,  145  N.  W.  216,  974. 

All  the  competent  evidence  in  the  instant  case  tends 
strongly  to  show  that  the  deceased  received  the  injury  which 
caused  his  death  on  the  night  in  question  while  in  the  employ 
of  the  bank  and  performing  services  growing  out  of  and  in- 
cidental to  his  employment 

.  We  hold  that  there  is  ample  evidence  to  support  the  award 
of  the  Industrial  Commission,  therefore  the  judgment  below 
must  be  affirmed. 

This  case  was  ably  presented  on  both  sides  in  this  courts 
Counsel  for  the  Industrial  Commission  furnished  us  with  a 
brief  of  twenty  pages  covering  the  material  questions  in  the 
case.  Counsel  for  respondent  Jennah  Patch  also  presented  a 
very  able  and  exhaustive  brief  of  seventy-two  pages.  Thia 
brief  seems  unnecessarily  long,  therefore  the  court  is  of  opin- 
ion that  costs  should  be  taxed  for  only  twenty  pages  of  brief  of 
respondent  Jennah  Patch. 

By  the  Court. — The  judgment  is  affirmed. 


Abmstbong,  Respondent,  vs.  Industrial  Commissiok  and 
another,  Appellants. 

October  20— November  16,  1915. 

Workmen^s  compensation:  Who  are  dependent:  Void  marriage:  "Mem- 
ber of  the  family:"  Statute  construed. 

Compensation  for  the  death  of  an  employee  cannot  be  recovered  by 
a  woman  who  was  living  with  him  in  good  faith  as  his  wife  but 
whose  supposed  marriage  with  him  was  void  because  it  took 
place  within  a  year  after  his  divorce  from  a  former  wife.  In 
such  a  case  she  was  not  a  "member  of  the  family  of  the  de- 
ceased" within  the  meaning  of  sub.  4,  sec  2394 — 10,  Stats.,  that 
statute  being  intended  to  cover  legitimate  and  not  ilUclt  ties; 
and  it  is  not  material  that  she  may  have  been  dependent  on  him 
for  her  support. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

For  the  appellant  Industrial  Commission  there  was  a  brief 
by  the  Attorney  General  and  W infield  W.  Oilman,  assistant 
attorney  general,  and  oral  argument  by  Mr.  OilmarL 

For  the  appellant  Watisau  Street  Railroad  Company  there 
was  a  brief  by  Brown,  Pradt  &  Genrich,  and  oral  argument 
hy  L.  A.  Pradt. 

For  the  respondent  there  was  a  brief  by  Smith  &  Leicht, 
and  oral  argument  by  George  J.  LeichL 

Baknes,  J.  This  action  arises  out  of  the  accidental  death 
of  Hallie  R  Armstrong  while  in  the  employ  of  the  Wavsau 
Street  Railroad  Company  and  a  claim  for  recovery  made  by 
the  plaintiff  under  the  Workmen's  Compensation  Act,  the 
employer  and  employee  being  subject  to  the  terms  of  that  act 
The  Industrial  Commission  denied  compensation.  The  cir- 
cuit court  reversed  this  decision  and  awarded  the  plaintiff 
judgment,  and  defendants  appeal 

The  plaintiff  and  deceased  were  living  together  as  husband 
and  wife  at  and  prior  to  the  time  of  his  death.  A  marriage 
ceremony  had  in  form  been  gone  through  with,  but  the  de- 
ceased at  the  time*was  incompetent  to  contract  marriage  be- 
cause he  had  a  wife  or  former  wife  from  whom  he  had  not 
been  divorced  one  year.  The  plaintiff  was  not  aware  of  the 
impediment  and  believed  that  she  was  lawfully  married. 

Sub.  4  of  sec.  2394 — 10,  Stats.,  provides:  'TTo  person  shall 
be  considered  a  dependent  unless  a  member,  of  the  family  of 
the  deceased  employee,  or  one  who  bears  to  him  the  relation 
of  husband  or  widow,  or  lineal  descendant,  or  ancestor,  or 
brother,  or  sister." 

It  is  conceded  that  the  alleged  marriage  was  void  and  that 
the  plaintiff  was  not  the  wife  of  deceased.  The  sole  question 
involved  is:  Was  she  "a  member  of  the  family  of  the  de- 
ceased" within  the  meaning  of  the  statute  quoted!     We 
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think  the  question  is  answered  in  the  negative  by  the  case  of 
Setera  v.  Beranak,  138  Wis.  144,  119  N.  W.  814.  However 
innocent  the  plaintifiF  may  have  been,  in  law  her  relation  with 
the  deceased  was  an  illicit  one,  and  we  think  it  would  be 
neither  good  law  nor  good  public  policy  to  hold  that  such  a 
relation  established  a  family  relation.  It  is  probably  true 
that  a  person  not  a  wife  or  blood  relation  may  be  a  member 
of  a  man's  family.  What  we  hold  is,  that  living  with  a  man 
as  his  wife,  where  there  is  no  marriage,  does  not  create  a 
family  relation  within  the  meaning  of  the  statute.  We  think 
it  was  intended  to  cover  legitimate  and  not  illicit  ties.  It  is 
not  material  that  plaintiff  may  have  been  dependent  on  the 
deceased  for  her  support,  because  she  is  not  entitled  to  recover 
unless  she  was  a  member  of  his  family,  and  cases  holding 
that  a  woman  living  in  adulterous  intercourse  with  a  man, 
may  be  dependent  on  him  for  support  are  not  in  point 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint 


Bbandbl,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

October  29 — 'Novemher  16,  1915, 

A-handonment  of  toife  and  child:  Failure  to  support:  Statute  con- 
atrued:  ^^Necessitous  circumstances" 

1.  An  able-bodied  man  of  presumably  some  business  ability,  in  good 

health,  who  contributed  only  $12  during  seventeen  months  ta 
the  support  of  his  wife  and  child  is  held  not  to  have  contributed 
to  the  extent  of  his  ability. 

2.  A  wife  is  in  necessitous  circumstances,  within  the  meaning  of 

sec.  4587c,  Stats.,  when  she  does  not  have  property  or  money 
available  for  such  necessities  or  ordinary  comforts  of  life  as  her 
husband  can  reasonably  furnish,  even  though  she  has  the  cloth- 
ing, furniture,  and  ornaments  usually  owned  by  a  woman  in  her 
station  in  Ufe  or  receives  aid  from  others. 
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Error  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  C.  Backus,  Judge.     Affirmed. 

PlaintifiF  in  error  was  on  March  6,  1915,  convicted  of  aban- 
donment of  his  wife  and  infant  child  under  sec.  4587c,  Stats. 
1913,  and  duly  sentenced.  So  far  as  applicable  to  this  case 
sec.  4587c  reads: 

"Any  person  who  shall,  without  just  cause,  desert  or  wil- 
fully neglect  or  refuse  to  provide  for  the  support  and  main- 
tenance of  his  wife  ...  his  or  her  legitimate  or  illegitimator. 
minor  child  or  children  under  the  age  of  sixteen  years  in 
destitute  or  necessitous  circumstances,  shall  be  guilty  of  a 
crime.  .  .  ." 

It  appears  from  the  evidence  that  plaintiflF  in  error  and  his 
wife  were  married  about  seven  years  prior  to  his  conviction ; 
that  as  a  result  of  such  marriage  a  girl  was  born,  and  that  in 
October,  1913,  he  left  his  wife  and  tshild  about  a  year  old 
without  any  fault  on  their  part  and  has  ever  since  refused 
to  return  to  them.  It  further  appears  that  after  he  left  her 
she  received  the  net  sum  of  about  $35  out  of  the  shoe  business 
he  had  been  engaged  in;  that  he  sent  her  four  three-dollar 
money  orders  at  different  times;  that  she  had  her  engage- 
ment ring  and  other  jewelry  of  the  value  of  about  $300  and 
a  piano  of  the  same  value  purchased  with  money  borrowed 
from  her  father,  besides  the  household  furniture.  During 
all  the  time  of  desertion,  covering  a  period  of  about  seventeen 
months,  plaintiff  in  error  was  an  able-bodied  man  in  good 
health.  He  had  previously  been  in  the  shoe  business  in 
Afilwaukee,  and  it  is  a  fair  inference  from  the  testimony 
that  he  was  capable  of  filling  business  positions  as  well  as 
performing  common  labor.  Neither  husband  nor  wife  had 
any  estate  except  the  property  mentioned  and  their  personal 
belongings.  A  jury  was  waived  and  the  case  was  tried  to  the 
court  with  the  result  stated. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  Bohmrich  &  Oabel. 
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For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral,  Winfred  C.  Zdbel,  district  attorney  of  Milwau- 
kee county,  and  Andrew  Oilbertson,  assistant  district  attor- 
ney, and  oral  argument  by  Mr.  GUbertsoUp 

ViNJE,  J.  Two  contentions  are  made  by  the  plaintiff  in 
error.  The  first  is  that  he  contributed  to  the  support  of  his 
wife  and  child  to  the  extent  of  his  ability,  and  the  second  is 
that  they  were  not  in  "destitute  or  necessitous  circumstances," 
within  the  meaning  of  the  statute,  because  of  the  property 
they  had  and  the  support  given  them  by  his  father-in-law, 
with  whom  they  made  their  home,  and  by  reason  of  the  fact 
that  his  mother  had  from  time  to  time  contributed  some  ar- 
ticles of  clothing  to  the  wife  and  child.  The  first  contention 
is  scarcely  worthy  of  notice.  An  able-bodied  man  of  pre- 
sumably some  business  ability,  in  good  health,  ought  to  be  able 
to  contribute  to  the  support  of  his  wife  and  child  more  than 
$12  in  seventeen  months. 

The  second  contention  is  not  so  obviously  untenable.  If 
the  statute  means  that  a  wife  is  not  in  "destitute  or  neces- 
sitous circumstances"  so  long  as  she  has  any  property  she  can 
dispose  of,  or  so  long  as  others  by  way  of  charity  help  her, 
then  it  might  reasonably  be  claimed  that  the  conviction  was 
erroneous.  But  the  statute  can  be  given  no  such  strict  and 
narrow  meaning.  It  was  enacted  for  the  very  purpose  of  com- 
pelling a  husband  to  support  his  wife  when  of  suflScient  abil- 
ity to  do  so,  to  the  end  that  that  burden  should  not  fall  on 
other  relatives  or  ^i^ds  or  on  the  county.  In  measuring 
the  support  owing  to  a  wife  under  the  statute  due  regard 
ishould  be  had  to  the  station  in  life  occupied  by  her,  and  what 
the  husband  can  reasonably  contribute  out  of  property  al- 
ready acquired  or  out  of  his  earnings,  or  both. 

Neither  does  the  statute  contemplate  that  a  wife  must  strip 
herself  of  all  ornaments,  such  as  her  engagement  ring  and 
other  jewelry  of  small  value  or  of  her  piano,  and  much  less 
of  necessary  household  furniture,  before  she  can  be  con- 
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sidered  in  necessitous  circumstances.  She  is  entitled  to  live 
decently  and  in  a  fair  degree  of  comfort  if  her  husband  can 
reasonably  so  maintain  her.  He  cannot  compel  her  to  de- 
scend to  the  lowest  scale  of  mere  human  existeitce.  A  wife 
is  in  necessitous  circumstances,  within  the  meaning  of  the 
statute,  when  she  does  not  have  property  or  money  available 
for  such  necessities  or  ordinary  comforts  of  life  as  her  hus- 
band can  reasonably  furnish,  even  though  she  has  the  cloth- 
ing, furniture,  and  ornaments  usually  owned  by  a  woman  in 
her  station  in  life  or  receives  aid  from  others.  Should  it  be 
deemed  that  this  humane  construction  of  the  statute  needs 
the  support  of  legal  authority  it  may  be  found  in  the  case  of 
Waller  v.  State  (90  Kan.  829,  136  Pac.  215)  49  L.  R  A. 
N.  8.  588,  and  in  the  numerous  authorities  cited  in  the  note 
at  pages  594  et  seq. 
By  the  Court. — Judgment  affirmed. 


John  E.  DbWoi*p  Compaxy,  Respondent,  vs.  Habyey  and 
another,  imp..  Appellants. 

October  28— November  16, 1915. 

Reaheatate  brokers:  Commissions:  Bale  on  terms  other  than  those 
proposed:  Right  to  recover  quantum  meruit:  Evidence:  Compe- 
tency: Offers  of  settlement:  Sutflciency:  Questions  for  jury: 
Special  verdict:  Discretion:  Instructions  to  jury:  Contracts:  Mu- 
tuality: Appeal:  Harmless  errors. 

1.  Conversations  showing  offers  made  before  suit  in  furtherance  of 

an  attempted  settlement  are  not  admissible  in  evidence  against 
the  party  making  the  offers. 

2.  The  admission  of  such  a  conversation  in  evidence  in  an  action  by 

a  real-estate  broker  to  recover  an  agreed  commission  was  not 
prejudicial  to  defendants  who»  although  they  denied  liability  on 
express  contract,  admitted  that  they  were  liable  on  quantum^ 
meruit, — ^the  offer  being  consistent  with  such  admission  and 
tending  to  support  defendants'  contention  rather  than  that  of 
tbeplaintilL 
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3.  Defendants  haying  agreed  that  if  plaintiff  would  procure  a  pur- 

chaser and  consummate  a  sale  of  land  upon  specified  terms  they 
would  pay  a  certain  commission  and  would  also  pay  such  sum  as 
plaintiff  might  incur  for  attorneys'  fees  not  exceeding  $2,000, 
and  plaintiff  having  procured  a  corporation  to  purchase  the  prop- 
erty, hut  upon  terms  differing  frem  those  specified,  evidence  that 
defendants  paid  a  law  firm  $1,500  for  services  in  examining  ab- 
stracts and  drawing  the  papers  necessary  to  complete  the  trans- 
action does  not  show  that  defendants  accepted  the  sale  as  a  per- 
formance of  the  agreement  on  plaintiff's  part,  it  not  appearing 
that  the  attorneys'  fees  which  defendants  therein  agreed  to  pay 
were  for  services  of  that  character. 

4.  From  the  fact,  however,  that  defendants  accepted  the  offer  of  the 

purchaser  procured  by  plaintiff,  together  with  evidence  as  to  a 
conversation  between  the  parties  prior  to  such  acceptance,  the 
Jury  might  reasonably  infer  that  defendants  accepted  the  offer 
as  a  satisfactory  substitute  for  the  terms  proposed  by  them  and 
as  a  fulfilment  of  the  agreement  on  plaintiffs  part. 

5.  Where  an  issue  of  fact  is  squarely  raised  by  the  pleadings  and 

there  is  a  request  for  the  submission  of  a  question  covering  such 
issue  in  the  special  verdict,  it  is,  generally  speaking,  prejudicial 
error  to  refuse  to  submit  such  question;  but  where  the  proposed 
question  does  not  cover  facts  specially  pleaded  a  proper  instruc- 
tion covering  the  matter  is  a  sufficient  substitute  therefor. 

6.  Thus,  where  a  real-estate  broker  sued  for  an  agreed  commission 

on  the  sale  of  land  and  defendants  claimed  that  the  sale  was  not 
made  in  accordance  with  the  terms  of  the  agreement,  it  was  not 
error  to  refuse  to  submit  a  proposed  question  as  to  whether  the 
conduct  of  the  parties  showed  that  it  was  their  intention  that 
defendants  should  pay  to  plaintiff  the  reasonable  value  of  the 
services  rendered,  the  court  having  covered  that  matter  in  his 
charge. 

7.  Where  a  broker  upon  receiving  a  proposal  to  pay  him  a  commis- 

sion for  procuring  a  purchaser  for  property  on  certain  terms  pro- 
ceeded to  do  the  work  which  it  was  contemplated  would  be  done 
by  him,  such  action  on  his  part  constituted  an  acceptance  and 
gave  mutuality  to  the  contract 

8.  Where  the  charge  was  sufficiently  full  and  complete  and  fairly  ad- 

vised the  Jury  as  to  the  law  by  which  they  should  be  governed, 
there  was  no  error  in  refusing  to  give  requested  instructions, 
even  though  they  were  correct  as  abstract  propositions  of  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Tubnee,  Circuit  Judge.     Affirmed. 
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Plaintiff  brings  this  action  to  recover  from  the  defendants 
commission  alleged  to  be  due  it  as  a  broker  under  the  terms 
of  certain  written  proposals  dated  March  1,  1913,  which  are 
as  follows : 

"John  E.  DeWolf  Company,  Milwaukee. 

"Gentlemen:  In  consideration  that  you,  on  or  before 
March  10,  1913,  procure  some  person  or  corporation  to  pur- 
chase from  the  pi*esent  owners  the  following  described  prop- 
erty :  [here  follows  description]  for  the  sum  of  four  hundred 
and  thirty-five  thousand  dollars  ($435,000),  to  be  paid  in 
cash,  or  by  permitting  the  present  mortgage  of  seventy  thou- 
sand dollars  ($70,000)  to  remain  on  the  premises,  and  the 
balance  in  cash,  I  to  have  the  option  to  take  said  mortgage 
up  or  let  it  run  as  I  may  elect : 

"I  agree  that  either  I,  or  some  corporation  that  I  shall 
organize  for  the  purpose,  will  take  from  the  purchaser  or  pur- 
chasers of  said  premises,  so  procured  by  you,  when  they  have 
obtained  title  as  aforesaid,  a  ninety-nine-year  lease  of  the 
same,  running  from  the  date  of  the  delivery  of  the  deed,  which 
lease  shall  contain  the  following  conditions  among  others : 

"The  rental  to  be  paid  under  such  lease  shall  be  six  per 
cent  (6  %)  upon  the  purchase  price  for  the  first  two  (2) 
years  of  the  term,  and  thereafter  the  rental  shall  be  five  and 
one-half  per  cent.  (5^  %)  per  annum  upon  the  purchase 
price  for  the  remainder  of  the  term,  all  rent  to  be  payable 
quarterly,  in  advance ; 

"And  in  addition,  the  lessee  shall  pay  all  taxes,  assessments 
and  insurance  premiums,  of  every  nature,  when  due. 

"The  lease  shall  obligate  the  lessee  to  erect  upon  the 
property  a  modem  fire-proof  commercial  building,  costing 
not  less  than  three  hundred  thousand  dollars  ($300,000). 
The  building  to  be  commenced  within  five  (5)  years  from  the 
date  of  the  delivery  of  the  deed,  and  to  be  completed  within 
seven  (7)  years  of  the  date  of  the  delivery  of  the  deed. 

"The  obligation  to  build  the  building  shall  be  secured  by 
the  bond  of  a  solvent  surety  company,  authorized  to  do  busi- 
ness in  Wisconsin,  acceptable  to  the  lessor,  in  the  amount  of 
at  least  two  hundred  thousand  dollars  ($200,000)  ;  and  fur- 
ther, by  the  signature,  by  way  of  guaranty,  of  some  individ- 
ual or  individuals  who  severally  or  jointly  can  qualify  to  the 
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aatisfaction  of  the  lessor  for  a  financial  responsibility  of  two 
hundred  thousand  dollars  ($200,000)  over  and  above  all  their 
present  obligations. 

"The  said  lease  is  to  contain  a  provision  under  which  the 
lessee  may  repurchase  said  property  at  any  time  before  the 
expiration  of  ten  (10)  years  after  the  date  of  the  lease,  and 
upon  six  (6)  months'  notice,  for  the  sum  of  four  hundred 
and  thirty-five  thousand  dollars  ($435,000),  plus  five  per 
cent.  (5  ^)  of  said  sum,  and  after  ten  years  (10)  from  the 
date  of  the  lease  and  before  fifteen  (16)  years  from  the  date 
of  the  lease,  for  the  sum  of  four  hundred  and  thirty-five  thou- 
sand dollars  ($435,000),  plus  seven  and  one-half  per  cent 
(7i  %)  of  said  sum,  upon  six  months'  notice. 

"The  lease  shall  contain  other  provisions  common  to  ninety- 
nine-year  leases,  and  shall  accord,  in  so  far  as  the  terms 
thereof  shall  be  applicable,  in  form,  to  the  ninety-nine-year 
lease  now  in  effect  upon  the  Plankinton  House  property  in 
the  same  block. 

"The  title  which  is  procured  to  this  property  must  be  a  title 
in  fee  and  free  from  incumbrances,  except  as  to  the  mortgage 
hereinbefore  recited,  and  to  the  rights  of  persons  in  posses- 
sion under  present  leases,  the  terms  and  nature  of  which  I 
am  informed  of. 

"Dated  Milwaukee,  Wisconsin,  March  1,  1913. 

"(Signed)  George  A.  Habvey.     (Seal.)" 

*VoAn  E.  DeWolf  Company,  Milwaukee. 

"Gentlemen:  In  consideration  that  you  consunmiate  all 
matters  and  transactions  which  will  result  in  the  agreement 
which  I  have  with  you,  of  which  a  copy  is  annexed,  be- 
ing fully  carried  out,  I  will,  upon  the  completion  thereof,  pay 
you  the  sum  of  twenty-five  thousand  dollars  ($25,000),  to  be 
in  full  for  all  your  services,  commissions  and  expenses  with 
this  exception:  I  will  pay  such  sum  as  you  may  actually  in- 
cur for  attorneys'  fees  not  exceeding  two  thousand  dollars 
($2,000)  as  a  part  of  your  expenses. 

"I  will  also  take  care  of  the  payment  of  any  commission 
that  Carl  Remeeus  may  be  entitled  to. 

"Dated  Milwaukee,  Wisconsin,  March  1,  1913. 

"(Signed)  George  A.  Habvet." 

The  amended  complaint  alleges  that  plaintiff,  after  deliv- 
ery to  it  of  said  instruments,  procured  a  corporation,  the 
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Ticonic  Investment  Company,  to  enter  into  negotiations  with 
the  defendants  for  the  purchase  of  the  property  in  question ; 
that  as  a  result  of  such  negotiations  the  Ticonic  Investment 
Company  submitted  to  the  defendants,  throuc;h  plaintiff,  a 
proposal  modifying  in  certain  particulars  the  terms  contained 
in  said  proposals  of  March  1st,  and  that  defendants  accepted 
such  modification  without  further  notice  to  plaintiff  and  with- 
out objections  thereto,  and  pursuant  thereto  the  Ticonic  In- 
vestment Company  purchased  the  lands  and  paid  the  owners 
therefor  and  gave  to  the  defendants  a  ninety-nine-year  lease 
which  they  accepted  in  accordance  with  and  for  the  rentals 
specified  in  said  instruments,  with  certain  modifications 
which  defendants  agreed  upon  without  notice  to  plaintiff,  and 
that  defendants  thereafter  accepted  the  consummation  and 
carrying  out  by  said  Ticonic  Investment  Company  of  its  said 
proposal  in  a  manner  agreeable  to  the  defendants  as  a  per- 
formance of  plaintiff's  agreement  with  said  defendants ;  that 
no  part  of  the  commission  payable  under  said  instnunents  has 
been  paid,  except  that  defendants  have  paid  attorneys'  fees 
which  were  incurred  and  have  paid  all  commissions,  if  any 
there  were,  payable  to  Carl  Remeeus.  The  material  differ- 
ence between  the  agreement  proposed  and  the  one  consum- 
mated will  be  stated  in  the  opinion. 

The  defendant  George  A.  Harvey  answered  in  his  own 
behalf  and  in  behalf  of  the  copartnership  Harvey  Brothers, 
admitting  that  plaintiff  procured  a  corporation  to  purchase 
the  land  described  in  said  instruments,  but  alleged  that  the 
procuring  of  the  purchaser  and  the  making  of  such  purchase 
*  was  not  in  pursuance  of  or  in  accordance  with  said  proposals. 
The  defendant  Somers  answered  separately,  the  material  al- 
legations of  his  answer  being  the  same  as  those  contained  in 
the  answer  of  the  defendant  Harvey.  A  single  question  was 
submitted  to  the  jury,  which,  with  the  answer  thereto,  is  as 
follows : 

'^as  the  arrangement  as  finally  completed  and  carried  out 
by  the  Ticonic  Investment  Company  taken  and  considered  by 
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the  parties  to  this  action  as  a  fulfihuent  of  the  contract  Ex- 
Jiibit  4  in  evidence  ?     A.  Yes." 

From  judgment  entered  on  such  verdict  in  favor  of  plaint- 
iff and  against  the  defendants  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  MUleVj  Mack  £ 
Fairchiid,  and  oral  argument  by  James  B.  Blake  and  E.  S. 
Mack.        ' 

Lawrence  A.  Olwell,  for  the  respondent 

Barnes,  J.  It  is  not  now  asserted  that  the  proposition 
{which  for  convenience  will  hereafter  be  referred  to  as  a  con- 
tract) submitted  by  Harvey  to  the  plaintiff  was  literally  com- 
plied with  by  the  latter,  although  the  original  complaint  was 
framed  on  that  theory.  The  claim  that  there  was  a  substan- 
tial performance  was  made  by  an  amended  complaint,  but 
was  not  submitted  to  the  jury,  and  the  sole  issue  submitted 
for  determination  was  whether  or  not  the  arrangement  as 
made  and  carried  out  by  the  Ticonic  Investment  Company 
was  taken  and  considered  by  the  parties  to  this  action  as  a  ful- 
filment of  the  contract  between  plaintiff  and  defendants,  it 
being  conceded  that  the  contract  signed  by  Harvey  was  made 
in  behalf  of  his  codefcndants  as  well  as  himself. 

The  fact  that  the  counter  offer  of  the  Ticonic  Investment 
Company  was  accepted,  taken  in  connection  with  three  items 
of  evidence,  is  relied  on  by  respondent  to  support  the  verdict 
returned.  One  of  these  items  of  evidence  related  to  a  conver- 
sation in  the  office  of  Carey,  Upham  &  Black,  another  to  a 
conversation  in  the  Plankinton  House,  and  the  third  to  a  pay- 
ment of  attorneys'  fees  by  defendants  to  Carey,  Upham  & 
Black. 

The  general  contentions  of  the  appellants  are:  (1)  The 
Plankinton  House  conversation  was  incompetent  (2)  Ex- 
cluding the  conversation,  the  evidence  is  insufficient  to  sup- 
port the  finding  of  the  jury.  (3)  If  the  evidence  pertaining 
to  this  conversation  was  properly  received,  still  the  verdict  is 
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without  support  in  the  evidence.  (4)  The  court  erred  in  re- 
fusing to  submit  a  question  to  the  jury  asking  whether  or  not 
there  was  an  understanding  between  the  parties  that  defend- 
ants would  pay  plaintiff  a  reasonable  compensation  for  it9 
services  instead  of  the  sum  named  in  the  contract  (5)  That 
the  question  submitted  did  not  fairly  state  the  issue,  if  there 
was  any.  (6)  That  the  court  erred  in  instructing  the  jury. 
(7)  That  the  court  erred  in  refusing  to  give  certain  requested 
instructions. 

In  considering  the  main  question  in  the  case  (t.  e.  the  re- 
fusal to  grant  a  nonsuit  or  direct  a  verdict)  the  evidence  most 
favorable  to  the  plaintiff  need  only  be  considered  where  there 
is  a  conflict,  the  jury  having  found  in  plaintiff's  favor. 

It  must  be  conceded  that  the  question  whether  the  evidence 
sustains  the  verdict  is  a  close  one,  so  close  that,  if  incompetent 
evidence  was  received  which  was  prejudicial  to  the  defend- 
ants, a  new  trial  should  be  ordered  unless  we  are  satisfied 
that  the  competent  evidence  offered  was  insufficient  to  support 
the  verdict,  in  which  contingency  the  complaint  should  be 
dismissed. 

The  parties  are  not  entirely  agreed  as  to  what  transpired 
at  the  Plankinton  House  talk,  but  the  variance  is  not  very 
material.  In  substance  the  defendants  wanted  to  know  what 
arrangement  could  be  made  about  conmiission  provided  they 
concluded  to  go  on  with  the  deal.  Plaintiff's  officers  asked 
them  what  they  had  to  offer,  whereupon  they  said  they  would 
pay  $10,000.  This  the  officers  of  plaintiff  refused  to  con- 
sider, saying  in  effect  that  they  would  insist  that  the  entire 
amount  be  paid.  Defendants  said  they  would  not  pay 
$25,000 ;  that  they  would  drop  the  deal  first.  To  this  plaint- 
iff's officers  replied  that  they  had  better  drop  it  then.  De- 
Wolf  insisted  that  plaintiff  had  performed  its  contract,  while 
Harvey  insisted  that  it  had  not 

The  position  of  defendants  is  that  this  talk  related  to  a 
compromise  settlement  and  that  conversations  showing  offers 
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made  in  furtherance  of  attempted  settlements  cannot  be  re- 
ceived in  evidence.  This  question  would  seem  to  be  ruled  in 
defendants*  favor  by  repeated  decisions  of  this  court:  State 
Bank  v.  Button,  11  Wis.  371;  Richards  v.  Noyes,  44  Wis. 
609;  Jewett  v.  Fink,  47  Wis.  446,  465,  2  N.  W.  1124;  Oib- 
bon  V.  Hughes,  76  Wis.  409,  411,  45  N.  W.  538;  Taylor  v. 
TigeHon  L.  Co.  134  Wis.  24,  29,  114  N.  W.  122;  Tobin  v. 
Nichols,  156  Wis.  235,  237,  145  N.  W.  659. 

However,  we  may  not  reverse  unless  the  error  was  prejudi- 
cial If  harm  resulted  to  the  defendants,  it  must  be  because 
the  offer  might  be  construed  as  an  admission  of  liability  on 
the  contract  to  the  extent  of  $10,000.  It  is  because  settle- 
ments are  favored  in  the  law,  and  because  parties  would  re- 
frain from  making  offers  if  these  offers  were  to  be  used 
against  them  as  admissions,  that  the  rule  referred  to  has  been 
adopted. 

If  the  only  question  in  the  case  were  liat)ility  or  nonlia- 
bility under  the  contract,  it  might  be  diflScult  to  say  that  this 
evidence  was  not  prejudicial  to  the  defendants.  But  this 
was  not  the  only  question  in  the  case.  The  defendants^ 
through  the  efforts  of  the  plaintiff,  had  secured  an  investment 
of  $400,000  upon  terms  which  presumably  were  highly  ad- 
vantageous to  them,  although  not  as  much  so  as  those  recited 
in  the  written  contract  set  forth  in  the  statement  of  facts. 
Whether  acting  from  motives  of  fair  dealing  or  of  expediency, 
they  did  not  take  the  position  that  they  were  freed  from  all 
liability.  On  the  contrary,  they  insisted  that  they  were  lia- 
ble for  the  reasonable  value  of  the  services  rendered.  They 
insisted  that  the  question  of  their  liability  on  quantum 
meruit  should  be  submitted  to  the  jury  by  a  specific  question 
covering  this  issue.  The  court  charged  the  jury  that  if  it 
appeared  "that  it  was  the  intention  of  the  defendants  to  pay 
and  the  plaintiff  merely  to  accept  merely  what  the  services 
were  reasonably  worth,  and  not  according  to  the  terms  of  the 
contract,  then  you  should  answer  the  question  in  the  nega- 
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•tive.^'  In  defendants'  brief  it  is  said  that  they  "maintained 
throughout  the  trial  that  the  conduct  of  the  parties,  after  it 
became  apparent  that  plaintiff  could  not  produce  a  purchaser 
in  accordance  with  the  terms  of  the  original  proposal,  evi- 
■denced  an  understanding  that  the  plaintiff  was  to  be  paid  the 
reasonable  value  of  its  services  for  such  service  as  it  actually 
rendered  in  procuring  a  purchaser,  but  not  the  commission 
offered  in  the  original  proposaL" 

With  defendants  taking  the  position  that  they  were  not  lia- 
ble on  contract  but  were  on  qiuintum  meruit,  it  is  diflScult  to 
see  wherein  they  were  prejudiced  by  the  evidence  of  the 
Plankinton  House  conversation.  They  emphatically  denied 
liability  on  the  contract,  but  offered  to  pay  a  much  lesser  sum. 
This  offer  was  consistent  with  an  admission  of  liability  for 
the  reasonable  value  of  the  services.  Plaintiff's  oflBcers  ad- 
mitted a  refusal  to  pay  the  contract  price.  It  seems  to  us 
that  this  evidence  was  beneficial  to  the  defendants  as  support- 
ing their  quantum  msruit  theory,  and  did  not  tend  to  support 
the  claim  of  the  plaintiff  that  defendants  had  agreed  to  pay 
the  sum  named  in  the  contract  for  the  work  actually  done. 
If  this  be  correct,  then  no  error  was  committed  in  receiving 
the  evidence  that  could  be  considered  prejudicial  to  the  de- 
fendants. Under  the  circumstances  shown,  we  think  there 
was  nothing  about  this  offer  of  settlement  that  was  helpful  to 
the  plaintiff's  case,  and  that  it  must  stand  or  fall  on  the  other 
testimony  and  the  inferences  that  might  properly  be  drawn 
therefrom. 

Before  discussing  the  other  two  items  of  evidence  referred! 
to,  it  might  be  well  to  direct  attention  to  some  other  facts  in 
the  case.  The  defendants  had  an  option  on  the  Mariner 
property  for  $300,000,  and  actually  bought  it  for  $290,000. 
The  original  proposition  made  to  the  plaintiff  company  called 
for  an  advance  of  $435,000  on  this  property,  which,  howoYer, 
was  still  further  secured  by  a  contract  to  erect  a  $300,000 
building  on  the  premises  within  seven  years,  on  which  de- 
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fendants  were  to  take  a  ninety-nine-year  lease.  This  contract 
was  in  turn  to  be  secured  by  a  surety  bond  guaranteeing  that 
the  building  would  be  erected,  and  conditioned  in  the  sum  of 
$200,000.  If  the  original  proposition  was  carried  out,  the 
defendants  would  have  the  sum  of  $435,000  at  once  available 
for  purchasing  the  Mariner  property  and  commencing  work 
on  the  building.  Under  the  proposition  of  the  Ticonic  C!om- 
pany  the  sum  of  $285,000  only  was  immediately  available. 
The  remaining  $150,000  was  to  be  applied  in  payment  of  the 
last  items  of  cost  of  the  building  to  be  erected.  Because  of 
this  change,  the  amount  of  the  surety  bond  was  reduced  to 
$100,000.  If  the  first  proposition  had  been  carried  out,  the 
defendants  would  have  been  relieved  of  the  necessity  of  ad- 
vancing $5,000  of  their  own  money  to  buy  the  Mariner  lot, 
would  have  had  cash  on  hand  to  pay  the  plaintiffs  commis- 
sion without  drawing  on  their  own  funds,  and  would  have  had 
$120,000  left  with  which  to  start  building  operations.  In 
Heu  of  this  they  were  to  be  paid  $150,000  at  a  later  date  to 
apply  on  the  last  cost  of  the  building,  and  were  relieved  of  the 
necessity  of  furnishing  a  $200,000  jx)nd,  one  for  one  half  of 
that  sum  only  being  required,  on  which,  however,  there  was  a 
saving  of  $1,000  a  year  in  premiums.  These  are  the  sub- 
»8tantial  differences  between  the  proposition  originally  made 
by  defendants  and  that  finally  made  by  the  Ticonic  Company 
and  accepted  by  defendants.  The  importance  of  the  change 
insisted  on  by  the  Ticonic  Company  would  depend  largely  on 
the  ability  of  the  defendants  to  provide  ready  money  from 
other  sources  to  pay  the  $30,000  referred  to  and  to  provide 
the  initial  sum  requisite  to  carry  on  building  operations. 
Although  the  contract  sued  upon  was  dated  March  1,  1913, 
and  the  deal  was  completed  a  short  time  thereafter,  there  had 
been  correspondence  in  reference  to  the  proposed  deal  be- 
tween plaintiff  and  Harvey  as  early  as  November,  1912,  but 
pending  a  decision  of  the  case  of  Upham  v.  Plankinton,  152 
Wis.  275,  140  N.  W.  5,  defendants  declined  to  bind  them- 
selves by  making  an  unequivocal  proposition. 
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In  the  $25,000  ofiFer  made  to  plaintiff  it  was  stated :  "I  will 
pay  such  sum  as  you  may  actually  incur  for  attorneys'  fees 
not  exceeding  $2,000  as  a  part  of  your  expenses,"  After  the 
deal  was  consummated  defendants  paid  the  law  firm  of  Carey, 
Upham  &  Black  $1,500  for  legal  services.  The  plaintiff  ar- 
gues that  this  sum  was  paid  in  pursuance  of  the  above  offer 
and  strongly  tended  to  show  acceptance  of  the  Ticonic  Ctem- 
panys  proposition  as  a  compliance  with  the  contract  in  suit 
The  evidence  is  rather  meager  as  to  why  the  money  in  ques- 
tion was  paid.  Mr.  Richardson,  of  the  firm  of  Carey,  Up- 
ham &  Black,  gave  the  only  evidence  bearing  on  the  subject. 
He  testified: 

"At  the  time  of  this  transaction  the  firm  name  of  our  pres- 
ent organization  was  Carey,  Upham  &  Black,  the  legal  end 
of  it  I  was  familiar  at  that  time  with  the  charges  which 
the  firm  made  in  relation  to  or  on  account  of  attorneys'  serv- 
ices rendered  in  connection  with  this  Mariner  transaction  and 
I  know  what  the  charges  of  the  firm  for  those  legal  serv- 
ices .  .  .  were.'^ 

The  amount  was  stated  to  be  $1,500,  which  sum  was  paid 
by  Mr.  Harvey.  Presumably  the  services  or  some  of  them 
were  for  examining  abstracts  and  drawing  the  contract,  lease, 
surety  bond,  and  other  papers  necessary  to  complete  the  trans- 
action in  reference  to  the  Mariner  property.  This  is  a  fair 
enough  inference  from  the  testimony  offered.  The  evidence 
is  of  doubtful  importance  because  of  failure  to  show  that  the 
attorneys'  fees  which  Harvey  agreed  to  pay  plaintiff  were  for 
services  of  this  character.  It  does  not  satisfactorily  appear 
that  had  the  Ticonic  Investment  Company  been  willing  to  ac- 
cept the  terms  of  the  Harvey  proposition  the  plaintiff  would 
have  been  liable  for  attorneys'  fees  for  services  rendered  in 
drafting  the  necessary  docimients  to  finally  consummate  the 
deal. 

The  finding  of  the  jury  must  rest  almost  wholly  on  the  con- 
versation in  Upham's  office  and  on  what  was  subsequently 
done.  The  jury  might  believe  from  the  evidence  that  after 
Vol.  161  —  35 
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Mr.  Upham  stated  just  what  he  was  willing  to  do,  Harvey 
said  to  plaintiffs  officers:  "This  was  entirely  diflFerent  from 
my  understanding,  and  my  first  understanding  of  any  change, 
but  I  will  attempt  to  fill  as  per  the  terms  laid  down.  ...  I 
will  have  to  get  in  touch  with  Cleveland,  and  we  will  try  to 
fill  on  this.  .  .  .  You  fellows  [plaintiff's  officers]  will  have 
to  help  me  out  with  a  little  money."  The  Upham  proposition 
was  accepted  and  the  deal  was  consummated  without  plaintiff 
having  been  requested  to  furnish  any  money  to  aid  in  carry- 
ing it  through.  The  plaintiff  brought  the  defendants  and  the 
Ticonic  Company  together.  Defendants  were  unable  to  get 
just  what  they  wanted  or  just  what  they  offered  to  pay 
$25,000  for,  but  they  were  offered  something  that  might  suit 
their  purposes  almost  if  not  quite  as  welL  They  were  get- 
ting all  the  money  needed  to  buy  the  Mariner  property  except 
$5,000,  and  were  to  get  the  remaining  $150,000  to  pay  on  the 
building,  and  they  were  saving  $1,000  a  year  on  the  cost  of 
a  surety  bond.  They  might  of  course  refuse  to  accept  the 
Ticonic  offer  and  escape  liability  to  the  plaintiff.  They 
might  also  treat  it  as  a  satisfactory  substitute  for  their  own 
proposition.  They  elected  to  accept,  and  we  think  the  jury 
could  reasonably  infer  from  such  acceptance,  coupled  with 
the  testimony  as  to  what  transpired  between  the  parties  in  the 
Carey,  Upham  &  Black  office,  that  the  defendants  accepted  the 
contract  offered  as  a  fulfilment  of  the  contract  which  plaintiff 
undertook  to  perform. 

The  defendants  requested  the  court  to  submit  to  the  jury 
the  question  whether  the  conduct  of  the  parties  showed  that  it 
was  their  intention  that  defendants  should  pay  to  the  plaintiff 
the  reasonable  value  of  the  services  rendered  by  the  plaintiff. 
The  court  refused  to  submit  such  a  question  to  the  jury,  but, 
as  before  stated,  charged  the  jury  that  if  they  found  the  in- 
tention of  the  parties  was  that  plaintiff  should  be  paid  the 
reasonable  value  of  its  services,  then  the  question  submitted 
should  be  answered  in  the  negative.     It  is  the  contention  of 
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the  appellants  that  the  requested  question  presented  an  issu- 
able fact  upon  which  they  were  entitled  to  have  a  specific 
finding  by  the  jury ;  that  it  was  error  to  refuse  to  submit  the 
question,  and  that  such  error  was  not  cured  by  the  instruction 
^ven. 

It  would,  we  think,  have  been  more  fair  to  the  defendants 
to  have  submitted  the  question,  because  it  would  have  pre- 
sented the  issue  more  forcibly  to  the  jury  than  it  was  pre- 
/sented.  It  was  discretionary  with  the  trial  judge,  however, 
to  cover  the  matter  with  his  charge,  rather  than  by  a  question 
in  the  special  verdict  This  court  has  said  in  many  cases 
that  where  some  issuable  fact  is  squarely  raised  by  the  plead- 
ings and  a  question  is  requested  covering  such  issue,  it  is 
error  to  refuse  to  submit  such  question,  and,  generally  speak- 
ing, prejudicial  error.  The  recent  cases  in  this  court  deal- 
ing with  the  subject  are  reviewed  in  Waturzyniakowski  v. 
Hoffman  &  BUlings  M.  Co.  146  Wis.  153,  131  N.  W.  429. 
This  decision  was  subsequently  followed  in  the  case  of  Sadow- 
ski  V.  Thomas  F.  Co.  157  Wis.  443, 146  N.  W.  770. 

Where,  however,  the  proposed  question  does  not  cover  facts 
specially  pleaded,  an  instruction  such  as  was  here  given  is  a 
sufficient  substitute  therefor.  Vogel  v.  Herzfeld-Phillipson 
Co.  148  Wis.  573,  579,  134  K  W.  141.  See,  also,  Steher  v. 
C.  &  N.  W.  B.  Co.  139  Wis.  10,  120  K  W.  502.  There  was 
no  such  issue  raised  by  the  complaint  or  by  the  answer  in  this 
case  as  defendants  sought  to  have  submitted  to  the  jury  by 
the  proposed  question,  and  we  therefore  hold  that  it  was  not 
error  to  refuse  to  submit  the  question. 

The  question  is  raised  that  the  alleged  contract  between  the 
plaintiff  and  the  defendants  was  unilateral,  and,  not  having 
been  performed  by  the  plaintiff,  there  could  be  no  recovery 
thereon.  The  testimony  showed  that  after  receiving  the  de- 
fendants' proposition  the  plaintiff  proceeded  to  secure  some 
person  who  would  purchase  the  Mariner  property  under  the 
conditions  set  forth  in  the  proposition.     It  proceeded  to  do 
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the  work  which  it  was  contemplated  would  be  done  by  it,  and 
such  action  on  its  part  constituted  an  acceptance  and  made 
the  contract  mutual  thereafter.  Schoenmann  v.  Whitt,  136 
Wis.  332,  117  N.  W.  851,  and  cases  cited. 

A  number  of  exceptions  were  taken  to  the  refusal  of  the 
court  to  charge  the  jury  as  requested  by  the  defendants,  and 
some  exceptions  were  also  taken  to  the  charge  as  given.  The 
requests  to  charge  are  twenty-five  in  number  and  occupy  more 
than  twelve  printed  pages.  A  special  verdict  consisting 
of  only  one  question  was  submitted.  The  court  properly 
charged  the  jury  on  the  burden  of  proof,  and,  further,  that 
there  must  be  a  meeting  of  the  minds  of  the  parties  evincing 
an  intention  on  the  part  of  both  that  the  proposition  of  the 
Ticonic  Investment  Company  should  be  considered  as  a  com- 
pliance with  the  terms  of  the  plaintiff's  proposition,  in  order 
to  warrant  the  jury  in  answering  the  question  in  the  affirma- 
tive. As  before  stated,  the  jury  was  further  instructed  that 
if  it  was  the  understanding  of  the  parties  that  plaintiff  was  to 
be  paid  the  reasonable  value  of  its  services  instead  of  the 
price  stipulated  in  the  contract,  the  question  submitted  should 
be  answered  in  the  negative.  The  charge  of  the  court  was 
quite  full,  and  fairly  advised  the  jury  as  to  the  law  by  which 
it  should  be  governed  in  answering  the  question.  A  number 
of  the  requested  instructions  are  correct  enough  as  abstract 
propositions  of  law,  but  we  think  there  was  no  error  in  the 
charge  as  given  and  that  it  was  sufficiently  full  and  complete 
and  that  therefore  no  error  was  committed  by  refusing  to  give 
such  of  the  requested  instructions  as  were  refused.  It  would 
serve  no  useful  purpose  to  discuss  these  assignments  of  error 
in  detail 

By  the  Court. — Judgment  affirmed. 
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FoTH,  by  guardian  ad  litem.  Respondent,  vs.  Maoombbb  & 
Whytb  Ropb  Company,  Appellant 

8eptem1>er  16 — Deceml>er  7,  1915, 

Workmen*$  compen»ation:  Statute  construed:  What  minors  are  "em* 

ployees,** 

In  sub.  (2),  sec  2394 — 1,  Stats.,  the  words  "minors  who  are  legally 
permitted  to  work  under  the  laws  of  this  state/'  used  in  defining 
the  term  "employee"  in  the  Workmen's  Compensation  Act,  are 
not  to  be  restricted  so  as  to  apply  only  to  minors  permitted  to  be 
employed  in  the  precise  work  in  which  the  accidental  injury  in 
question  was  sustained,  but  are  to  be  given  a  broad,  comprehen- 
sive meaning,  so  as  to  include  all  minors  who  are  permitted, 
under  the  laws  of  the  state,  to  work  at  any  gainful  occupation 
under  any  circumstances. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Bbldbn,  Circuit  Judge.     Reversed. 

Action  to  recover  for  a  personal  injury  to  Clarence  Foth,  a 
minor. 

While  in  the  employ  of  the  defendant  and  doing  work 
which  he  was  prohibited  by  statute  from  being  employed  to 
perform  plaintiff,  Clarence  Foth,  was  severely  injured,  the 
flesh  and  skin  being  considerably  torn  from  his  left  arm,  caus- 
ing him  much  pain,  wholly  incapacitating  him  from  doing 
manual  labor  for  a  considerable  length  of  time  and  perma- 
nently weakening  and  diminishing  the  usefulness  of  the  mem- 
ber. 

An  ordinary  action  was  commenced  because  plaintiff 
claimed  that,  since  the  injury  occurred  while  he  was  doing 
work  he  was  prohibited  from  being  employed  to  perform,  the 
case  was  not  to  be  dealt  with  under  the  Workmen's  Compen- 
sation Law.  The  claim  of  defendant  was  that  the  boy  was 
not  employed  to  do  the  particular  work,  but  did  it  of  his  own 
accord;  that  he  was  guilty  of  contributory  negligence,  and 
that,  in  any  event,  the  case  is  within  the  Workmen's  Com- 
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pensation  Law,  because  the  boy  was  legally  permitted  to  work 
for  hire  under  the  laws  of  this  state,  though  not  to  be  em- 
ployed in  some  particular  kinds  of  work,  including  that  which 
he  was  engaged  in  when  injured. 

The  jury  found  the  facts  in  favor  of  plaintiff  and  fixed 
the  damages  at  $1,500.  The  court  sustained  the  plaintiff's 
claim  as  regards  whether  the  case  is  within  the  scope  of  the 
Workmen's  Compensation  Law.  Judgment  was  rendered  ac- 
cordingly. 

For  the  appellant  there  was  a  brief  by  Brown,  Pradt  & 
Oenrich,  attorneys,  and  Cavanagh,  Barnes  &  Cavanagh,  of 
counsel,  and  oral  argument  by  B.  P.  Cavanagh  and  C.  D. 
Barnes. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
signed  by  Lehr,  Kiefer  &  Beitman,  attorneys,  and  J.  Elmer 
Lehr,  of  counsel. 

The  following  opinion  was  filed  October  5,  1915: 

Marshall,  J.  The  verdict  of  the  jury  is  fairly  sustained 
by  the  evidence.  That  is  all  which  need  be  said  on  that 
branch  of  the  case.  If  it  were  not  for  the  question  of  juris- 
diction, there  might  well  be  an  affirmance  without  an  opinion. 

The  question  of  jurisdiction  turns  on  the  meaning  of  the 
words,  "minors  who  are  legally  permitted  to  work  under  the 
laws  of  the  state,"  in  sub.  (2),  sec.  2394 — 7,  Stats.,  defining, 
in  part,  the  meaning  of  the  word  "employee"  in  the  Work- 
men's Compensation  Law,  so  as  to  render  plain  the  scope  of 
the  legislative  purpose  as  to  the  class  of  persons  it  was  in- 
tended to  include.     Such  sub.  (2)  is  as  follows: 

"Every  person  in  the  service  of  another  under  any  contract 
of  hire,  express  or  implied,  oral  or  written,  including  aliens, 
and  also  including  minors  who  are  legally  permitted  to  work 
under  the  laws  of  the  state  (who,  for  the  purposes  of  section 
2394 — 8,  shall  be  considered  the  same  and  have  the  power 
of  contracting  as  adult  employees),"  .  .  . 
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Should  the  particularly  quoted  words  have  a  very  restrict- 
ive construction  so  as  to  mean,  as  applied  to  such  an  event 
as  the  one  in  question,  minors  permitted  to  be  employed  to 
do  the  precise  work,  or  should  they  have  a  quite  broad,  com- 
prehensive meaning,  so  as  to  include  minors  permitted,  under 
the  laws  of  the  state,  to  be  employed  to  do  any  kind  of  work  I 
The  trial  court  favored  the  former. 

When  the  Workmen's  Compensation  Law  was  enacted, 
children  of  quite  tender  age  were  not  permitted  to  work  at 
any  gainful  occupation;  above  that  age  they  were  divided 
into  several  classes.  Some  were  permitted  to  be  employed 
to  work  under  specified  conditions  and  in  specified  occupa- 
tions, and  some  were  expressly  prohibited  from  being  em- 
ployed to  do  work  deemed  to  be  extrahazardous.  It  was  easy 
for  the  legislature  to  perceive  that,  if  in  every  one  of  the 
many  situations  where  the  law  permits  a  minor  to  be  em- 
ployed, subject  to  particular  conditions,  whether  the  partic- 
ular case  is  within  or  without  the  scope  of  the  Workmen's 
Compensation  Act  must  turn  on  its  satisfying  such  condi- 
tions, in  many  instances  the  benefits  of  the  beneficent  plan 
for  dealing  with  personal  injury  accidents  of  industrial  life, 
will  not  be  availabla  That  is  important  in  determining  what 
was  intended  by  the  words  tmder  consideration.  If  it  was 
to  deal  with  such  incidents  with  the  idea  that  all  accidental 
personal  injury  losses  of  employees  received  in  the  course  of 
their  service,  whether  characterized  by  negligence  or  not,  are, 
like  wages  and  other  elements,  a  part  of  the  cost  of  produc- 
tion, and  to  make  such  losses  compensable  as  economically, 
promptly,  and  certainly  as  practicable,  then  we  must  look  at 
the  legislative  language  from  that  viewpoint  There  is  no 
safer  rule  for  a  judicial  construction  of  ambiguous  legisla- 
tive language  than  that  it  should  be  read  in  the  light  of  the 
particular  situation  dealt  with,  the  infirmities  to  be  cured, 
and  the  objects  sought  to  be  attained. 
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The  time  has  gone  by  for  extensive,  original  discussion  of 
the  legislative  thought  in  passing  the  Workmen's  Compensa- 
tion Law,  since  its  broad  beneficent  purpose  is  plain  and  the 
court  has  heretofore  several  times  recognized  it  and  construed 
the  act  so  as  to  fully  effectuate  such  purpose,  so  far  as  prac- 
ticable. To  that  extent  there  can  be  no  doubt  the  legislature 
intended  to  go,  and  its  language  should  unhesitatingly  be  so 
read  as  to  accomplish  it  This  court  substantially  thus  em- 
phasized that  in  Milwaukee  v.  Miller,  154  Wis.  652,  144 
N.  W.  188,  speaking  of  the  class  of  laws  of  which  the  Work- 
men's Compensation  Act  is  a  significant  type  and  applying 
the  language  thereto:  In  construing  a  statute  which  is 
referable  to  the  police  power  and  was  originated  to  promote 
the  common  welfare  supposed  to  be  seriously  jeopardized  by 
the  infirmities  of  an  existing  system,  "the  conditions  giving 
rise  to  the  law,  the  faults  to  be  remedied,  the  aspirations  evi- 
dently intended  to  be  efficiently  embodied  in  the  enactment, 
and  the  effects  and  consequences  as  regards  responding  to  the 
prevailing  conceptions  of  the  necessities  of  public  welfare," 
should  be  considered  and  the  enactment  given  such  broad  and 
liberal  meaning  as  can  fairly  be  read  therefrom  so  far  as  re- 
quired to  effectively  eradicate  the  mischiefs  it  was  intended 
to  obviate. 

This  further  reason  exists  why  the  particular  words  should 
have  a  broad,  liberal  construction:  The  legislature  exercised 
particular  care  to  make  its  purpose  unmistakable,  going  to  the 
extent  of  specially  defining  the  meaning  of  significant  words, 
including  the  word  "employee."  Had  the  purpose  been  to 
make  such  word  as  restrictive  as  the  trial  court  supposed,  it 
was  so  easy  to  have  said,  "permitted  to  work  under  the  laws 
of  the  state,"  subject  to  prescribed  conditions  and  restric- 
tions, the  fact  that  no  such  restrictive  words  were  used  is  well 
nigh  conclusive  evidence  of  a  purpose  to  use  the  words  in  the 
sense  of,  permitted  to  work  under  the  laws  of  the  state  at  any 
gainful  occupation  under  any  circumstances. 
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We  reach  the  conclusion  that  the  legislative  purpose  was 
as  above  indicated,  and  the  words  "(who,  for  the  purposes  of 
section  2394 — 8,  shall  be  considered  the  same  and  shall  have 
the  power  of  contracting  as  adult  employees)"  were  added 
to  render  clear  that,  without  prejudice  to  liability  under  the 
penal  statutes,  any  minor  who  is  legally  permitted  to  work  at 
all  in  a  gainful  occupation  is  to  be  regarded  as  being  com- 
petent to  contract,  as  regards  subjecting  himself  to  the  pro- 
visions of  the  Workmen's  Compensation  Law,  as  fully  as  an 
adult  person. 

It  follows  that  the  trial  court  erred  in  not  dismissing  the 
case  for  want  of  jurisdiction.  Therefore,  the  judgment  must 
be  .reversed  and  the  cause  remanded  for  dismissal  with  costs 
in  favor  of  defendant 

By  the  Court. — So  ordered. 

Upon  a  motion  by  the  respondent  for  a  rehearing,  his  coun- 
sel contended,  inter  alia,  that  an  injury  to  a  minor  employed 
in  violation  of  law  is  not  "caused  by  accident,"  but  is  the  re- 
sult of  the  wrongful  act  or  misconduct  of  the  plaintiff,  and 
is  therefore  not  covered  by  the  Compensation  Law. 

Briefs  in  support  of  the  motion  were  also  filed  by  F.  W. 
Houghton  as  a  friend  of  the  court,  and  by  the  Attorney  Gen- 
eral as  amicus  curice.  The  Attorney  General  argued,  among 
other  things,  that  all  minors  "are  legally  permitted  to  work 
under  the  laws  of  the  state"  in  some  occupations,  to  wit,  agri- 
cultural pursuits.  If,  therefore,  eligibility  to  any  legal  em- 
ployment is  made  the  criterion  of  the  employee's  status,  as 
within  or  without  the  Compensation  Act,  regardless  of 
whether  that  eligibility  be  for  employment  in  the  work  or  oc- 
cupation in  which  he  is  engaged  at  the  time  of  his  injury, 
then  every  minor  employed  is  within  the  act.  But,  if  that 
construction  obtains,  it  can  only  be  by  wholly  disregarding 
the  qualification  in  the  legislative  mind  when  it  wrote  into 
the  statute  the  words  "who  are  legally  permitted  to  work 
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under  the  laws  of  the  state."  By  the  clause  "minors  who  are 
legally  permitted  to  work  under  the  laws  of  the  state,"  the 
legislature  could  not  have  meant  minors  who  are  legally  per- 
mitted to  work  under  the  laws  of  the  state  at  any  occupation 
whatever  and  at  any  time,  under  any  circumstances,  because 
that  would  include  all  minors.  The  use  of  the  phrase  "under 
the  laws  of  the  state"  is  significant  Following  the  words 
"who  are  legally  permitted  to  work,"  it  might  seem  tautology 
to  add  "under  the  laws  of  the  state,"  The  oflBce  of  this 
clause,  it  seems  to  me,  is  to  constitute  a  reference  by  which 
the  conditions  and  restrictions  of  the  laws  of  the  state  relat- 
ing to  the  employment  of  minors  are  intended  to  be  incorpo- 
rated in  this  act 

In  opposition  there  were  briefs  by  appellant's  counsel. 

The  motion  was  denied,  without  costs,  on  December  7, 
1915. 


Delvaux,  by  guardian  ad  litem.  Appellant,  vs.  Kewaunee, 
Green  Bay  &  Western  Railway  Company,  Respond- 
ent 

Beptemher  18 — December  7,  1915. 

Railroads:  Injury  to  hoy:  Catching  on  train:  Negligence:  Questions 
for  jury:  Changing  verdict. 

In  an  action  for  injuries  to  a  boy  who  was  run  over  on  defendant's 
track  either — as  he  claimed — after  a  train  had  been  parted  into 
two  sections  and  he  was  trying  to  cross  the  track  in  front  of  the 
rear  section,  which  he  supposed  was  at  rest,  or — as  defendant 
claimed — ^when  he  attempted  to  catch  a  ride  on  the  moving  cars 
before  the  train  was  parted,  it  is  held  that  the  trial  court  was 
not  clearly  wrong  in  deciding  that  the  evidence  conclusively 
showed  that  the  injury  occurred  before  the  train  was  parted,  and 
in  changing  the  special  verdict  accordingly  and  rendering  judg- 
ment for  defendant  on  the  ground  that  there  was  no  proof  of 
negligence  on  its  part 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  Henry  Graass,  Circuit  Judge.     Affirmed, 
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Action  to  recover  for  a  personal  injury.  December  4, 
1914,  Ernest  Delvaux^  a  boy  a  few  months  over  nine  years  of 
age,  and  three  other  small  boys,  were  playing  at  a  stone  pile 
near  defendant's  railway  tracks  in  the  city  of  Green  Bay, 
Wisconsin.  While  so  engaged  a  freight  train  arrived  in  the 
vicinity.  At  such  place  such  trains  were  accustomed  to  be 
parted  into  two  sections  in  order  to  facilitate  leaving  one 
section  on  the  west  side  of  Oakland  avenue,  to  be  taken  care 
of  by  the  switching  crew,  and  running  the  other  further  on, 
to  the  depot  To  accomplish  that  and  not  obstruct  Ashland 
avenue,  east  of  Oakland  avenue,  it  was  customary  for  the 
engineer  to  stop  his  engine  before  it  reached  the  former  and 
enable  the  rear  brakeman  to  make  the  separation  at  the  de- 
sired place  west  of  the  latter.  The  understanding  was  such 
'between  the  engineer,  conductor,  and  rear  brakeman,  that  the 
movements  usually  occurred  without  using  signals,  because 
of  the  nature  of  the  track  and  surroundings.  The  engineer 
knew,  substantially,  where  to  bring  his  engine  to  a  stand,  the 
rear  brakeman  where  to  cut  the  train,  and  the  engineer  about 
what  time  to  allow  for  that  purpose  before  starting  with  the 
forward  section.  The  cut  was  usually  made  by  turning  the 
valve  on  the  air  line  to  the  brake-control  appliance  and  part- 
ing the  line,  thus  setting  the  brakes  on  the  proposed  hind  sec- 
tion, and  opening  the  coupling,  leaving  the  forward  section 
free  to  be  moved.  On  the  particular  occasion,  by  some  means, 
Ernest  Delvaux  got  in  front  of  moving  car  wheels  so  that  one 
crushed  his  right  leg  and  left  foot  so  part  of  each  member  was 
lost     Some  toes  were  crushed  off  and  found  on  the  track. 

The  claim  of  the  boy  \^as  that  the  train  was  parted  while 
moving  slowly  near  where  he  and  the  other  boys  were  wait- 
ing for  an  opportunity  to  cross  the  track ;  that  after  the  head 
section  moved  away  he  started  to  cross  supposing  that  the 
rear  section,  as  usual,  was  at  rest;  that,  too  late,  by  due  care 
to  discover  to  the  contrary,  he  tried  to  escape  from  the  dan- 
ger but  slipped  and  fell  in  front  of  the  wheel  and  was  in- 
jured.    The  claim  of  the  defendant  was  that  the  boy  was  in- 
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jured  before  the  train  was  parted  into  two  sections,  that  he 
and  his  associates  caught  on  to  the  side  of  the  moving  cars, 
or  tried  to  do  so,  and  that  in  movements  to  that  end  he  got 
in  the  way  of  the  car  wheel  which  crushed  him.  There  was 
very  little,  if  any,  believable  evidence  to  corroborate  the  boy's 
story  that  he  was  injured  while  trying  to  cross  the  track  after 
the  train  was  broken.  There  was  direct  evidence  from  many 
witnesses  that  the  injury  occurred  before  the  train  was  parted 
and  much  evidence  to  establish  facts  rendering  the  story  of 
the  boy  unworthy  of  belief. 

At  the  close  of  the  evidence  there  was  a  motion  for  a  ver- 
dict in  defendant's  favor  upon  the  ground,  among  others,  that 
the  proofs  demonstrated  that  the  injury  must  have  occurred 
before  the  train  was  parted,  in  which  case  it  was  conceded 
there  could  not  be  a  recovery,  for  want  of  proof  of  negligence 
on  defendant's  part  The  motion  was  denied,  and  the  mat- 
ter was  submitted  to  the  jury,  resulting  in  a  special  verdict 
in  harmony  with  the  boy's  story,  and  findings  in  his  favor  of 
all  facts  essential  to  recovery  in  his  behalf.  On  motion,  the 
court  changed  all  answers  inconsistent  with  the  claim  of  de- 
fendant that  the  boy  was  injured  before  the  train  was  parted, 
and  rendered  judgment  accordingly. 

M.  E.  Davis,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Greene,  FairckUd,. 
North,  Parker  &  McGUlan,  and  oral  argument  by  H.  0,  Fair- 
child. 

The  following  opinion  was  filed  October  5,  1915: 

MARSHAiiL,  J.  While  counsel  for  respondent  urge  upon 
our  attention  some  reasons  why  the  judgment  should  be  af- 
firmed, even  though  the  ground  the  trial  judge  rested  the  de- 
cision gn  should  seem  unsound,  the  conclusion  reached  by  the 
majority  of  the  members  of  the  court,  renders  it  unnecessary 
to  consider  such  reasons. 
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The  sole  question,  therefore,  to  be  determined  is :  Was  the 
circuit  judge  clearly  wrong  in  reaching  the  conclusion  that 
the  evidence  so  clearly  demonstrates  that  the  boy  was  injured 
before  the  train  was  parted  as  to  render  his  evidence  to  the 
contrary  unbelievable  ? 

In  view  of  the  superior  advantage  a  trial  judge  has  for  de- 
ciding whether  evidence  presents  a  jury  question,  and,  espe- 
cially, where  the  evidence  is  of  the  nature  of  that  in  this  case, 
it  requires  a  strong  case  against  his  conclusion  to  warrant  the 
appellate  tribunal  in  concluding,  not  only  that  he  was  wrong, 
but  clearly  so.  Hence  the  initial  decision  in  such  a  situation 
is  infrequently  disturbed. 

Under  the  rules  governing  the  matter,  whether  error  es- 
sential to  reversal  exists  in  such  a  case  as  this,  is  often  so 
shadowy  as  to  render  the  requirement  that  it  must  clearly 
appear,  the  deciding  factor.  That,  occasionally  such  a  sit- 
uation results  in  a  disagreement  is  most  natural,  and  un- 
avoidable, unless  there  be  such  willingness  to  surrender  de- 
liberately formed  judgment  as  to  endanger  the  strength  of 
the  court  We  have  been  unable  to  reach  a  unanimous  con- 
clusion here.  The  majority  are  constrained  by  careful  study 
of  the  case  not  to  condemn  the  decision  complained  of,  while 
the  minority  are  constrained  to  the  contrary,  all  testing  the 
evidence  by  the  same  rules  of  law. 

It  will  not  serve  any  valuable  purpose  to  place  on  record 
an  opinion  discussing  the  evidence  in  detail.  The  trial  judge 
evidently  appreciated  the  legal  test  to  be  applied  in  determin- 
ing whether  the  evidence  presented  a  jury  question.  It  seems 
we  cannot  do  better  than  to  substantially  adopt  his  opinion. 
It  bears  satisfactory  indications  of  his  having  carefully  con- 
sidered the  evidence  in  all  its  bearings.  Moreover,  counsel 
for  appellant  on  the  oral  argument  seemed  to  be  tmable  to 
find  serious  fault  with  the  judge's  statements  except  as  to  one 
particular  which  the  judge,  evidently,  r^arded  as  triflings 
under  the  circumstances. 
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The  opinion  was  rendered  on  the  motion  to  change  the  ver- 
dict so  as  to  favor  defendant.     It  was  this,  in  effect: 

The  facts  are  fresh  in  my  mind.  As  I  viewed  the  case  be- 
fore submitting  the  case  to  the  jury,  and  as  I  view  it  now, 
there  has  been  no  change.  Plaintiff's  case  rests  wholly  upon 
the  bo/s  story.  He  is  eleven  years  old.  His  is  the  only 
testimony  as  to  how  the  accident  occurred.  It  is  not  cor- 
roborated by  a  single  witness.  His  father,  his  aunt,  and 
Joseph  Taylor  only  gave  evidence  tending  to  impeach  the  evi- 
dence of  the  brakeman  as  to  whether  trains  were  uncoupled 
while  moving.  So  the  claim  of  negligence  in  this  instance 
rests  wholly  on  the  testimony  of  the  boy,  eleven  years  old. 

Opposed  to  the  boy's  evidence,  we  have  that  of  the  entire 
train  crew  of  five  men ;  Ernest  Maddy,  the  brakeman,  Ryder, 
the  head  brakeman,  Arens,  the  fireman,  Dingman,  the  con- 
ductor, and  Buttrick,  the  engineer.  They  all  testified,  posi- 
tively, that  the  train  had  stopped  at  the  time  they  were  open- 
ing the  coupling,  and  that  at  least  two  attempts,  most  of  them 
were  positive  there  were  three,  were  made  before  the  front 
section  was  clear  and  moved  away. 

Suppose  the  five  men  who  testified  to  the  contrary  of  the 
boy  as  to  the  train  not  stopping  are,  in  a  measure,  interested; 
they  are  corroborated  by  the  evidence  of  five  veitnesses,  W.  H. 
Tiemey,  Oscar  Gallagher,  Patrick  Gallagher,  E.  C.  Juley, 
and  C.  H.  Smith,  that  while  the  unbroken  train  stood  there, 
they  found  the  boy's  toes  and  some  blood  spots  ahead  of  the 
rear  section.  These  five  witnesses  who  were  not  members 
of  the  train  crew  thus  testified,  to  what  defendant's  counsel 
denominate  a  physical  fact, — the  location  of  the  toes  and 
blood  spots.  Oscar  Gallagher  further  testified  that  he  was 
head  switchman  in  the  yard;  that  it  was  his  duty  to  switch 
the  cars  after  the  engine  laid  up;  that  he  was  on  duty  that 
night;  that  he  was  just  going  to  work,  and  that  those  cars  had 
not  been  touched  by  their  switch  engine  since  he  had  left 
them.  Besides,  there  is  the  fact  that  Juley  went  within 
twenty-five  feet  of  the  boy  where  he  lay  on  the  ground  after 
his  injury  and  the  train  was  yet  coupled  up. 

Further,  there  were  four  boys.  Plaintiff  produced  one  of 
them  to  say  how*  the  accident  happened.  Defendant  produced 
one  who  did  not  know  anything  about  the  matter.  Lawrence 
Van  Husen^  the  other^  was  just  as  positive  that  the  boys 
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caught  on  to  the  train  while  it  was  moving  as  young  Delvaux 
is  that  the  train  was  uncoupled.  Juley,  who  was  called  by 
Maddy  and  furnished  the  handkerchief  with  which  to  tie  the 
bo/s  leg,  corroborated  Maddy.  These  are  the  main  facts. 
I  may  have  erred  in  submitting  the  case  to  the  jury.  I  was 
then  firmly  of  the  opinion  that  the  facts  were  such  that  the 
jury  could  not  do  otherwise  than  decide  as  I  have  indicated 
and  am  disappointed.  The  plaintiff  had  the  burden  of  proof. 
Does  the  bo/s  evidence  under  the  circiunstances  outweigh 
the  testimony  of  all  the  other  witnesses  so  as  to  warrant  find- 
ing, to  a  reasonable  certainty,  in  his  favor?  I  think  not 
Eleven  witnesses  contradicted  him.  Five  of  them,  especially 
as  to  the  blood  spots  and  finding  the  toes  ahead  of  the  rear 
section.  The  entire  train  crew  testified  that  the  train  had 
stopped  to  allow  uncoupling.  Maddy  says  the  entire  train 
stood  there  as  he  called  for  help  while  the  boy  lay  on  the 
ground.     Juley  responded  and  said  the  same  thing. 

The  foregoing  abridgment  of  the  trial  court's  opinion 
seems  a  fair  statement  of  the  case.  The  majority  failed  to 
find  any  efficient  infirmity  in  it,  and  so  the  judgment  must  be 
affirmed. 

By  the  Court. — So  ordered. 

SiBBSOKSB,  Kerwin,  and  Babnes,  JJ.,  dissent 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
December  7,  1915. 
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Smith,  Appellant,  vs.  Chicago  &  Noethwestkbn  Railway 
Company,  Respondent. 

Octol>er  7 — December  7, 1915, 

RailroadB:  Injury  to  person  on  track  in  station:  Contributory  negli- 
gence: Headlights:  Validity  of  statute. 

1.  An  employee  of  an  express  company  who  was  struck  and  injured 
by  a  train  alleged  to  have  been  run  into  a  station  at  an  excessive 
rate  of  speed  without  giving  appropriate  signals,  is  held,  as  a 
matter  of  law,  to  have  been  guilty  of  contributory  negligence 
upon  evidence  showing,  among  other  things,  that  he  was  famil- 
iar with  the  surroundings  and  knew  that  the  train  was  likely  to 
come  in  soon  on  the  track  in  question ;  that  the  station  was  well 
lighted;  that  he  had  walked  200  feet  beside  the  track  without 
looking  back,  and  then  stepped  into  the  zone  of  danger  when  the 
engine  was  just  behind  him. 

[2.  Whether  sec  1809i;,  Stats.,  rejating  to  locomotive  headlights,  is 
unconstitutional,  is  not  decided.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Osoae  M.  Fritz,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  personal  injury.  Plaintiff, 
an  employee  of  the  American  Express  Company  at  defend- 
ant's station  in  the  city  of  Milwaukee,  Wisconsin,  while  in 
performance  of  his  duty  going  from  his  employer's  building 
at  such  station  along  and  parallel  with  one  of  the  railway 
tracks  between  the  same  and  a  fence,  the  two  being  seven  and 
one-half  feet  apart,  to  a  truck  which  he  had  previously  placed 
several  hundred  feet  from  his  starting  point,  was  struck  from 
behind  by  the  pilot  of  an  engine  of  a  belated  train  and  seri- 
ously injured.  He  knew  the  train  was  past  due  and  was  hur- 
rying, to  reach  his  truck,  though  he  said  the  quick  movement 
was  because  he  was  cold.  The  accident  occurred  in  the  night- 
time about  half-past  1  o'clock.  The  track  along  which  he 
was  traveling  was  the  left  hand  one  of  four  parallel  tracks, 
under  the  covered  part  of  the  station. 

Plaintiff  claimed  that  defendant  was  actionably  negligent 
in  running  its  train  into  the  station  at  an  excessive  rate  of 
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speed  without  giving  appropriate  signals,  particularly  with- 
out ringing  the  engine  bell.  On  the  trial  there  was  a  further 
claim  that  defendant  was  liable  because  the  accident  was,  in 
part,  at  least,  caused  by  failure  to  comply  with  sec  1809i;, 
Stats.,  as  regards  the  character  of  engine  headlight 

The  evidence  established  the  situation  aforesaid  and  the 
following:  Plaintiff  was  familiar  with  his  surroundings 
though  he  had  worked  but  a  brief  time  in  the  particular  situ- 
ation. He  knew  that  a  train  was  liable  to  soon  come  in  on 
the  track  along  which  he  was  walking.  The  station  was  well 
lighted  with  nine  electric  arc  lights,  and  the  lights  had  been 
set  for  the  arrival  of  the  expected  train.  At  or  about  the 
time  plaintiff  started  from  the  express  building,  he  looked 
around  to  see  if  any  coming  train  was  in  sight  After  going 
a  short  distance  further  he  looked  around  again.  He  then 
proceeded  over  200  feet  and  until  struck  without  again  look- 
ing around.  Up  to  about  the  instant  of  the  collision,  he 
walked  near  the  fence  where  he  was  out  of  danger.  He  did 
so  knowing  that  such  was  the  safe  way.  He  was  so  doing 
when  the  train  reached  a  point  within  about  forty  or  fifty 
feet  of  him  and  the  engineer  had  set  the  brakes  for  the  stop. 
The  fireman  observed  him  in  a  place  of  safety  and  assumed 
that  he  knew  of  the  approach  of  the  train.  It  was  making 
the  usual  noise  of  a  moving  train  running  moderately  with- 
out working  steam,  and  with  brakes  set,  in  a  cohered  station. 
There  was  a  decided  rumbling  noise,  something  like  that  of 
a  train  going  over  a  bridge.  Just  before  the  engine  reached 
a  point  opposite  plaintiff,  he  suddenly  swerved  to  the  right 
into  the  pathway  of  the  locomotive  and  was  almost  instantly 
struck.  Others  saw  the  train  some  little  time  before  it  reached 
plaintiff.  He  could  easily  have  done  so  had  he  looked  around 
before  he  swerved  to  the  right,  or  for  a  considerable  time 
theretofore.  There  was  very  positive  evidence  that  persons 
near  by  saw  plaintiff's  danger  just  before  he  was  struck ;  tried 
to  warn  him ;  that  the  engine  bell  was  ringing,  and  that  the 
headlight  did  not  come  up  to  the  statutory  requisites.  There 
Vol.  161  —  36 
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was  evidence  to  the  effect  that  there  was  a  standing  truck  be- 
tween the  track  and  the  fence,  near  where  the  accident  oc- 
curred and  that  plaintiff  was  thrown  against  it;  further,  that, 
he  could  easily  have  kept  out  of  danger  notwithstanding  such 
truck. 

The  court  directed  a  verdict  in  favor  of  defendant,  holding 
that  the  uncontradicted  evidence  of  plaintiff  having  walked 
over  200  feet  along  the  track  without  looking  back,  when  he 
knew  or  ought  to  have  known  that  a  train  was  expected  there- 
on, and,  finally,  entered  the  zone  of  danger  when  the  train 
was  in  plain  sight  of  him  and  he  could  just  as  well  have  kept 
close  to  the  fence,  or  close  enough  thereto  to  be  out  of  danger, 
was  clearly  contributory  negligence,  and  that  the  statutory  re- 
quirement as  to  headlights,  sec.  1809t;,  Stats.,  is  so  indefinite 
and  uncertain  as  to  be  impracticable  of  enforcement,  and 
therefore  void.  Judgment  was  rendered  in  favor  of  the  de- 
fendant 

For  the  appellant  the  cause  was  submitted  on  a  brief  signed 
by  John  W.  Burkhardt  and  Lehr,  Kiefer  &  Beitman,  attor- 
neys, and  /.  Elmer  Lehr,  of  counsel. 

For  the  respondent  there  was  a  brief  signed  by  Edward  M^ 
Smart  and  Miller,  Mack  &  Fairchild,  and  oral  argument  by 
Mr.  J.  G.  Hardgrove,  Mr.  Edwin  8.  Mack,  and  Mr.  Smart. 

The  following  opinion  was  filed  October  26,  1915 : 

Marshall,  J.  The  question  of  whether  the  evidence 
would  fairly  have  warranted  a  jury  finding  that  appellant 
was  free  from  ^fiicient  contributory  negligence  must  be  an- 
swered in  the  negative.  The  fact  that  he  walked  for  over 
200  feet  along  between  the  track  and  the  fence,  keeping  near 
enough  to  the  latter  to  be  outside  the  zone  of  danger,  knowings 
or  with  eflScient  reason  for  knowing,  that  a  train  was  soon  ex- 
pected, and  then,  without  looking  or  having  looked  back  in 
the  meantime,  though  the  train  was  in  plain  sight  at  the  last 
and  only  a  few  feet  away,  turned  out  of  the  safe  way  into  that 
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of  danger,  resulting  in  the  accident,  seems  to  make  far  too 
clear  a  case  of  contributory  negligence  to  admit  of  holding 
that  the  trial  court  was  clearly  wrong  in  so  deciding. 

The  suggestion  of  counsel  that  there  is  no  evidence  that 
plaintiff  knew  of  the  zone  of  danger,  is  met  by  his  own  evi- 
dence that  he  walked,  commonly,  near  the  fence  because  that 
was  the  safe  place,  and  by  the  fact  that  the  danger  of  walking 
so  near  the  track,  as  he  did  at  the  instant  of  the  accident,  in 
case  of  a  train  approaching,  as  happened,  must  have  been  ob- 
vious. Certainly,  no  warning  of  the  danger  was  necessary 
to  a  person  as  familiar  as  appellant  must  have  been  with  the 
whole  situation. 

Slipperiness  of  the  platform  is  suggested  as  a  possible  rea- 
son for  appellant's  swerving  away  from  the  fence ;  but  neither 
court  nor  jury  could  properly  act  upon  mere  possibilities. 
The  evidence  does  not  seem  to  admit  of  more  than  the  merest 
conjecture  that  the  condition  of  the  platform  had  anything  to 
do  with  the  accident  The  fatal  thing  was  plaintiff's  turning 
toward  the  track  without  looking  back.  His  testimony  that 
he  had  traveled  but  a  short  distance  near  the  track  before  he 
was  struck,  that,  before,  he  traveled  pretty  near  the  fence  be- 
cause it  was  safer,  accords  with  the  evidence  of  the  fireman 
that  he  was  at  a  safe  distance  from  the  engine  until  it  was 
within  a  few  feet  of  him. 

The  question  of  whether  the  headlight  statute,  sec  1809i;, 
Stats.,  is  unconstitutional,  does  not  need  to  be  answered  in 
this  case.  We  conclude  to  leave  that  matter  open  for  now. 
It  is  suflScient  that  the  statute  is  entirely  immaterial  to  the 
situation  we  have  to  deal  with. 

The  statute  provides  that,  in  case  of  a  violation  thereof,  the 
offender  "shall  be  liable  for  all  damages  resulting  in  whole  or 
in  part,  directly  or  indirectly,  from  such  violation."  There- 
fore, to  make  a  case  under  it,  reasonably  clear  evidence  is 
necessary,  that  the  insufficient  headlight  had  some  causal  con- 
nection with  the  damages  claimed     We  agree  with  counsel 
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for  respondent  that  there  is  no  such  evidence  in  this  case. 
The  vicinity  of  the  accident  must  have  been  so  brilliantly 
lighted  by  the  nine  electric  arc  lights  that  appellant  had  no 
need  for  more  light  to  enable  him  to  appreciate  his  position 
and  surroundings,  and  it  is  no  more  than  matter  of  conjecture 
that  a  better  headlight  would  have  appreciably  added  to  the 
illumination.  No  more  efficient  headlight  was  necessary  to 
enable  the  trainmen  to  discover  appellant,  for  he  was  in  plain 
sight  of  and  was  observed  by  them.  No  more  efficient  head- 
light was  necessary  to  aid  in  appellant's  knowing  of  the  ap- 
proaching train,  for  he  knew  it  was  momentarily  expected,, 
and  it  was  in  plain  sight  from  his  location  for  some  time  be- 
fore and  at  the  instant  he  turned  into  the  zone  of  danger. 
Therefore,  clearly,  the  statute  does  not  cut  any  figure  in  the 
case. 

By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
December  7,  1915. 


Leuch,  Appellant,  vs.  Berger  and  others.  Respondents. 

October  26— December  7, 1915. 

Libel:  Words  actionable  per  se:  Newspaper  publication:  Meaning  of 
language:  Pleading:  Questions  for  jury:  Charges  of  graft,  etc.: 
Liability  of  business  manager  and  editor. 

1.  Language  which  imputes  a  crime  is  libelous  per  se,  as  is  also  lan- 

guage calculated  to  subject  a  person  to  public  hatred,  degrada- 
tion, ridicule,  or  contempt. 

2.  The  question  whether  or  not  an  article  is  capable  of  a  libeloua 

meaning  is  for  the  court,  and  such  meaning  may  be  so  clear  that 
the  court  should  say  as  matter  of  law  that  it  is  libelous;  but 
where  there  is  any  substantial  doubt  as  to  what  the  meaning  is, 
it  is  for  the  Jury  to  say  whether  or  not  the  meaning  attributed  to> 
the  language  is  the  correct  one. 
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3.  Where  there  is  no  ambiguity  in  respect  to  the  actionable  quality 

of  the  language  used  nor  as  to  the  person  whom  it  concerns,  no 
allegation  by  way  of  inducement  or  colloquium  is  necessary. 

4.  The  defendant  may  not  attribute  some  recondite  meaning  to  an 

alleged  libelous  article  and  proceed  to  Justify  on  that  basis,  for 
the  words  must  be  construed  in  the  plain  and  popular  sense  in 
which  they  would  naturally  be  understood,  read  in  the  light  of 
the  entire  article. 

5.  The  freedom  of  the  press  does  not  comprehend  the  publication  of 

untruthful  statements  about  a  private  person  or  public  officer^ 
where  such  statements  charge  crime  or  tend  to  make  the  indi- 
▼idual  or  officer  attacked  an  object  of  public  hatred,  ridicule,  or 
contempt;  and  the  publisher  is  bound  at  his  peril  to  know 
whether  statements  of  that  character  are  true  or  false  before 
they  are  given  out  to  the  world  as  true. 

6.  A  newspaper  article  conspicuously  headed  "City  Clerk's  Force 

Charged  with  Graft,"  and  stating,  among  other  things,  that 
"graft  charges"  had  been  made  against  the  "city  clerk,  and  mem- 
bers of  his  office  force"  (when  in  fact  no  such  charges  had  been 
made  when  the  article  was  published),  that  "City  Clerk  Leuch 
and  every  member  of  his  department  are  said  to  be  implicated 
in  a  scheme  to  get  part  of  the  money  appropriated  by  the  com- 
mon council  for  the  preparation  of  the  tax  levy"  (when  there 
was  no  way  in  which  the  city  clerk  could  lawfully  get  any  part 
of  such  money),  might  be  understood  as  charging  such  city  clerk 
with  a  criminal  act,  as  well  as  setting  forth  untrue  matter  which 
was  calculated  to  hold  him  up  to  public  hatred,  contempt,  and 
degradation;  hence  it  could  not  be  said  as  matter  of  law  that 
such  article  was  not  libelous. 

7.  In  such  case,  the  liability  of  the  newspaper  corporation  being  a 

jury  question,  the  liability  of  its  business  manager  was  also  for 
the  Jury,  upon  proof  that  one  of  his  duties  consisted  in  attend- 
ing to  the  circulation  of  the  paper. 

8.  It  being  admitted  in  the  answer  that  the  editor  of  the  newspaper 

had  immediate  charge  and  control  of  it  and  of  all  matters  pub- 
lished therein,  and  had  active  management  and  control  of  all  the 
publications  of  the  paper,  the  question  of  his  liability  was  also 
for  the  jury,  even  though  he  testified  he  knew  nothing  about  the 
article  until  after  it  was  published,  that  he  was  serving  as  a 
Ck>ngressman  in  Washington,  D.  C,  at  the  time,  and  that  he  had 
nothing  to  do  with  the  collection  of  facts  from  which  it  was 
written. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Gbobqb  Clementson,  Judge.     Reversed. 
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This  is  an  action  for  libel,  based  on  the  publication  of  the 
following  article : 

"EXTRA. 
'^City  Clerk's  Force  Charged  with  Graft, 

"Graft  charges  against  Peter  F.  Leuch,  city  clerk,  and 
members  of  his  office  force,  were  made  to  the  common  coun- 
cil Monday  afternoon  following  a  probe  conducted  by  Alder- 
men Coleman,  Aldridge,  and  Krzycki,  Social-Democrats. 

"City  Clerk  Leuch  and  every  member  of  his  department 
are  said  to  be  implicated  in  a  scheme  to  get  part  of  the  money 
appropriated  by  the  common  council  for  the  preparation  of 
the  tax  levy. 

"Investigation  by  the  Social-Democrats  showed  that  the 
employees  in  the  clerk's  office  were  receiving  their  salaries  as 
department  clerks  and  were  also  receiving  money  from  the 
fimd  set  aside  for  the  preparation  of  the  tax  levy,  which  is  in 
direct  violation  of  the  city  charter,  forbidding  extra  compen- 
sation to  city  employees. 

"While  the  common  council  was  in  session  Monday  after- 
noon the  Social-Democrats  obtained  access  to  the  tax  payroll 
and  got  the  evidence. 

"Charles  S.  Brand,  deputy  city  clerk,  who  is  receiving 
$150  a  month  salary,  got  $180  last  montJi  for  Svork  on  the 
preparation  of  the  tax  levy.' 

"Herman  C.  Schultz,  first  assistant  city  clerk,  receives 
$166.66  a  month  salary,  and  got  $57  last  month  for  Vork  on 
the  preparation  of  the  tax  levy.'  Mr.  Schultz  was  a  party  to 
the  extra  payments  under  protest,  his  position,  it  is  imder- 
stood,  hanging  in  the  balance. 

"Emil  F.  AUee,  second  assistant  city  clerk,  is  receiving 
$83.33  a  month  salary,  and  got  $91.20  last  month  for  Vork 
on  the  preparation  of  the  tax  levy.' 

"Jolm  F.  Reiff,  committee  clerk  in  the  city  clerk's  office,  is 
receiving  $125  a  month  salary.  He  got  $108  last  month  for 
Vork  on  the  preparation  of  the  tax  levy.' 

"Owen  D.  Murphy,  clerk  in  the  city  clerk's  office,  is  receiv- 
ing $100  a  month  salary.  He  got  $108  a  month  for  'work  on 
the  preparation  of  the  tax  levy.' 

"  'Eddie'  Hinkel,  Rose  henchman,  got  $185  for  'work  on 
the  preparation  of  the  tax  levy.'  He,  however,  is  not  a  regu- 
lar city  employee. 
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"Alderman  Coleman  introduced  a  resolution  in  the  council 
requesting  City  Clerk  Leuch  to  report  to  the  aldermen  the 
names  of  the  city  employees  who  were  receiving  double  pay 
in  compiling  the  tax  levy.  There  was  surprise  on  the  faces 
of  the  'nonpartisan'  henchmen,  who  thought  they  had  been 
secure  in  their  abstractions  from  the  coffers  of  the  city. 

"Meanwhile  Alderman  Coleman  had  been  gathering  his 
evidence,  and  when  City  Clerk  Leuch  read  the  resolution  he 
was  armed  with  all  the  facts,  and  urged  the  passage  of  the 
resolution  merely  as  a  formality  to  have  the  city  clerk  inform 
the  aldermen  of  the  peculiar  jobholding  started  by  the  *non- 
partisans'  soon  after  they  got  in  oflBce. 

"  'This  is  graft  pure  and  simple,'  said  Alderman  Coleman. 
'The  employees  of  the  city  clerk's  oflSce  had  been  drawing 
double  pay  since  the  beginning  of  the  preparation  of  the  tax 
levy.  City  Clerk  LeUch  was  allowed  money  to  hire  addi- 
tional clerks  to  prepare  the  tax  levy  blanks  and  lists  and  he 
did  gather  in  "Eddie"  Hinkel  and  other  henchmen  of  "Dave" 
Hose  and  the  corrupt  machine  which  was  turned  to  power  on 
the  wave  of  "nonpartisan"  victory.  But  they  were  not  satis- 
fied to  give  these  fellows  jobs.  They  went  after  some  of  this 
easy  money  and  a  good  piece  has  been  divided  up  among 
them.' 

"Charles  S.  Brand,  accused  by  the  Social-Democrats  with 
receiving  two  checks  from  the  city,  is  an  officeholder  of  the 
old  Bose  machine.  When  Peter  Leuch  became  city  clerk 
Brand  came  back  into  a  steady  job  for  two  years. 

"Herman  C.  Schultz,  also  charged  with  receiving  double 
pay,  has  been  in  the  city  clerk's  office  under  several  adminis- 
trations. Because  of  his  knowledge  of  the  office  affairs  he 
was  held  over  during  the  tenure  of  the  Social-Democrats,  and 
Carl  D.  Thompson,  then  city  clerk,  praised  his  work  highly 
as  that  of  a  valued  and  trusted  employee. 

"John  F.  Reiff  was  appointed  committee  derk  about  a 
month  ago.  He  had  been  a  clerk  in  Leuch's  department 
He  was  at  one  time  secretary  for  'Dave'  Rose. 

"Owen  D.  Murphy  is  a  son  of  ex-Alderman  Murphy.  He 
was  brought  to  the  office  when  the  'nonpartisans'  took  hold 
after  two  years'  absence  while  Carl  D.  Thompson  was  city 
clerk." 

By  way  of  answer  the  defendants,  among  other  defenses, 
alleged  that  the  matters  and  things  set  forth  in  the  article 


Digitized  by 


Google 


668         SUPREME  COURT  OF  WISCONSIN.      [Dec, 
Leuch  V.  Berger,  161  Wis.  564. 

were  true.  At  the  close  of  the  evidence  the  defendants 
moved  to  direct  a  verdict,  which  motion  was  denied,  the  court 
stating  that  "the  article  when  published  without  explanation 
was  of  a  libelous  character  ...  on  its  face.  .  .  .  There  must 
be  a  recovery  by  the  plaintiff  unless  it  is  justified  by  allega- 
tion and  proof.  The  allegation  or  justification  is  made  in 
the  answer,  and  the  proof  in  reference  to  it  we  have  heard." 
Continuing,  the  court  said : 

"I  think  the  article  must  be  considered  as  a  whole  in  order 
to  determine  the  specific  charge  made.  The  article,  when 
carefully  read,  is  an  article  that  charges  that  the  city  clerk 
violated  the  law  in  giving  extra  pay  to  members  of  his  depart- 
ment who  were  drawing  a  salary ;  that  is  as  I  construe  that  ar- 
ticle And  unless  it  can  be  shown  by  the  defendant  that  that 
is  true,  there  must  be  a  recovery." 

The  court  prepared  a  special  verdict  containing  the  follow- 
ing questions : 

*'(!)  Did  the  plaintiff  pay  or  cause  to  be  paid  out  of  the 
fund  placed  in  his  hands  of  $6,000,  for  the  employment  of 
special  help  to  prepare  for  the  tax  levy  of  1912,  compensation 
to  members  of  the  regular  salaried  force  in  his  office  for  extra 
work  done  by  them  in  preparation  for  the  tax  levy  ?" 

"(2)  Was  any  one  of  those  who  were  responsible  for  the 
conduct  of  the  Milwaukee  Leader  actuated  by  express  malice 
against  the  plaintiff,  that  is,  by  a  desire  and  intention  to  in- 
jure him  in  the  publication  of  the  article  in  question  in  this 
case?" 

(3)    (Related  to  assessment  of  damages.) 

There  was  no  dispute  or  controversy  as  to  how  the  first 
question  should  be  answered,  and  it  was  properly  answered 
"Yes"  by  the  court.  After  the  jury  had  deliberated  some 
time  and  had  announced  that  they  were  unable  to  agree  on 
the  answer  to  be  returned  to  the  second  question  in  the  special 
verdict,  the  court  directed  the  jury  to  answer  the  question 
"No,"  and  on  the  verdict  thus  directed  judgment  was  entered 
dismissing  the  complaint,  from  which  judgment  plaintiff  ap- 
peals. 


Digitized  by 


Google 


Tj  AUGUST  TERM,  iai5.  569 

Leuch  V.  Berger,  161  Wis.  564. 

For  the  appellant  there  waa  a  brief  by  Marshutz  &  Hoff- 
man and  Quarles,  Spence  &  Quarles,  attorneys,  and  J.  H. 
Marshutz  and  W.  C.  Quarles,  of  counsel,  and  oral  argument 
by  W.  C.  Quarles  and  J.  H.  Marshutz. 

For  the  respondents  there,  was  a  brief  by  Cochems  <& 
Wolfe,  W.  C.  Zabel,  and  Max  Schoetz,  attorneys,  and  Horace 
B.  Walmsley,  of  counsel,  and  oral  argument  by  Mr.  H.  0. 
Wolfe  and  Mr.  Walmsley. 

Babnes,  J.     Sec.  3  of  ch.  376,  Laws  1897,  provides: 

"The  city  clerk  steill  make  the  tax  roll  of  such  city  as  re- 
quired by  law,  but  he  shall  receive  no  compensation  for  the 
same  other  than  that  provided  in  section  one  of  this  act,  but 
he  is  hereby  authorized  to  employ  such  expert  assistants  as  he 
may  deem  necessary,  the  aggregate  amount  to  be  paid  for 
such  service  to  be  determined  by  the  common  council  and  ap- 
propriated for  such  service  from  year  to  year." 

In  1912  the  city  council  made  an  appropriation  for  the 
purpose  specified  in  the  statute  above  quoted,  and  the  city 
clerk  proceeded  to  employ  additional  help  to  make  out  the  tax 
roll  for  that  year.  A  number  of  the  persons  so  engaged  were 
employees  in  the  city  clerk's  office,  who  performed  the  extra 
service  in  preparing  the  tax  roll  outside  of  regular  office  hours 
and  were  paid  therefor.  In  Milwaukee  v.  Reiff,  157  Wis. 
226,  146  N.  W.  1130,  the  court  decided  that  under  the  stat- 
ute, sec.  925 — 31c,  there  was  no  legal  authority  for  paying 
these  employees  anything  additional  to  their  salaries  on  ac- 
count of  any  work  outside  of  office  hours  which  they  might  do 
on  the  tax  roll.  This  plaintiff  was  the  city  clerk  when  the 
transaction  detailed  took  place. 

It  was  the  contention  of  the  plaintiff  on  the  trial  that  in 
employing  help  on  the  tax  roll  he  pursued  a  practice  which 
had  long  been  in  vogue  in  Milwaukee ;  that  he  did  so  believ- 
ing in  good  faith  that  he  was  acting  within  the  law  in  so  do- 
ing; that  the  city  got  value  received  for  the  money  paid  out; 
that  plaintiff  did  not  profit  in  any  sum  or  amount  on  account 
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of  the  making  of  the  tax  roU^  and  that  he  was  guilty  of  nu 
intentional  wrong  doing,  but  simply  of  a  technical  violation 
of  the  law  which  resulted  in  no  substantial  injury  to  any  one. 

It  is  and  was  the  claim  of  the  defendants  that  the  article 
in  question,  when  read  and  considered  as  a  whole,  did  no 
more  than  charge  the  plaintiff  with  having  unlawfully  paid 
to  the  regular  employees  of  the  clerk's  office  named  in  the  ar- 
ticle the  sums  stated,  and  that  the  charge  was  true  and  there- 
fore the  article  was  not  libelous.  The  controversy  in  this 
court  presents  but  a  single  question,  to  wit :  Should  it  be  said 
as  a  matter  of  law  that  the  article  in  ^estion  does  not  con- 
tain libelous  matter  ? 

The  law  of  libel  is  pretty  well  settled  in  this  state,  and  the 
difficult  thing  in  most  libel  cases  is  to  properly  apply  estab- 
lished legal  principles  to  the  facts  in  the  case  presented. 

Language  which  charges  or  imputes  a  crime  is  libelous 
per  se.  Fehlhaber  v.  McFadden,  156  Wis.  462,  146  N.  W. 
484;  Culver  v.  Marx,  157  Wis.  320,  322,  147  N.  W.  358; 
BUgrien  v.  UlricK  150  Wis.  532,  137  K  W.  759;  Ruhland 
V.  Cole,  143  Wis.  367,  375,  127  N.  W.  959.  The  rule  is  so 
elementary  that  it  is  really  unnecessary  to  cite  authority  in 
support  of  it  It  has  also  been  held  in  a  long  line  of  cases, 
beginning  vrith  Bradley  v.  Cramer,  59  Wis.  309,  18  N.  W. 
268,  and  continuing  to  Williams  v.  Hicks  P.  Co.  159  Wis. 
90,  150  N.  W.  183,  that  language  calculated  to  subject  a  per- 
son to  public  hatred,  degradation,  ridicule,  or  contempt  is 
libelous  per  se.  Whether  or  not  an  article  is  capable  of  a 
libelous  meaning  is  a  question  for  the  court  to  pass  upon. 
Scofield  V.  Milwaukee  Free  Press  Co.  126  Wis.  81,  87,  105 
jS^  W.  227;  Robertson  v.  Edelstein,  104  Wis.  440,  442,  80  X. 
W.  724;  Dahold  v.  Chronicle  P.  Co.  107  Wis.  357,  362,  83  N. 
W.  639 ;  Bradley  v.  Cramer,  59  Wis.  309,  312,  18  K  W.  268. 
Where  there  is  any  substantial  doubt  as  to  what  the  meanina: 
of  the  alleged  libelous  publication  is,  it  is  for  the  jury  to  say 
whether  or  not  the  meaning  attributed  to  the  language  used  is 
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the  correct  one.  Bradley  v.  Cramer,  supra,  p.  312;  Dabold 
V.  Chronicle  P.  Co.,  supra,  p.  362.  The  meaning  may  be  so 
clear  that  a  court  should  say  as  a  matter  of  law  that  the  article 
is  libelous,  leaving  only  the  question  of  damages  for  a  jury  to 
pass  upon.  Williams  v.  Hicks  P.  Co.  159  Wis.  90,  100,  150 
X.  W.  183.  Where  there  is  no  ambiguity  in  respect  to  the 
actionable  quality  of  the  language  used  nor  as  to  the  person 
whom  it  concerns,  no  allegation  by  way  of  inducement  or  col- 
loquium is  necessary.  Bradley  v.  Cramer,  supra.  The  de- 
fendant may  not  attribute  some  recondite  meaning  to  the  pub- 
lished article  and  proceed  to  justify  on  this  basis.  Pfister  v. 
Milwaukee  Free  Press  Co.  139  Wis.  627,  121  N.  W.  938. 
The  words  used  must  be  construed  in  the  plain  and  popular 
sense  in  which  they  would  naturally  be  understood  Bradley 
V.  Cramer,  supra.  And  the  words  claimed  to  be  libelous 
must  be  read  in  the  light  of  the  entire  article.  Ingalls  v. 
Morrissey,  154  Wis.  632,  645,  143  N.  W.  681,  and  cases 
cited. 

Having  in  mind  these  legal  principles,  the  question  is: 
Did  the  trial  court  err  in  holding  that  the  article  in  question 
went  no  farther  than  to  charge  that  plaintiff  unlawfully  dis- 
bursed funds  belonging  to  the  city  to  persons  not  entitled  to 
receive  them  because  they  could  not  lawfully  collect  any 
money  for  the  extra  service  which  they  performed  ?  If  this 
be  the  correct  interpretation  of  the  alleged  libelous  publica- 
tion, the  legal  conclusion  reached  by  the  lower  court  is  correct. 

It  seems  pretty  plain  that  this  article  is  susceptible  of  be- 
ing understood  as  meaning  a  great  deal  more  than  that  plaint- 
iff employed  persons  to  work  on  the  tax  roll  whom  he  had  no 
right  to  employ.  The  charge  of  graft  was  made  against  the 
"city  clerk's  force"  in  conspicuous  headlines.  The  opening 
paragraph  stated  that  "Graft  charges  against  Peter  F.  Leuch, 
city  clerk,  and  members  of  his  office  force,  were  made  to  the 
common  council  Monday  afternoon.  .  .  ."  This  applies  to 
Leuch  as  well  as  to  his  subordinates.     As  a  matter  of  fact^ 
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no  such  charges  had  been  made  when  the  article  was  pub- 
lished. The  second  paragraph  stated  that  "City  Clerk 
Leuch  and  every  member  of  his  department  are  said  to  be  im- 
plicated in  a  scheme  to  get  part  of  the  money  appropriated  by 
the  common  council  for  the  preparation  of  the  tax  levy." 
Leuch  was  a  salaried  officer,  and  there  was  no  way  in  which 
he  could  lawfully  get  any  part  of  the  money  appropriated  for 
making  the  tax  rolL  If  the  statement  was  true,  it  was  equiv- 
alent to  saying  that  Leuch  had  in  fact  entered  into  a  scheme 
to  embezzle  public  funds  and  that  a  conspiracy  had  been  en- 
tered into  between  him  and  his  employees  to  loot  the  public 
treasury.     Continuing,  the  article  states: 

"City  Clerk  Leuch  was  allowed  money  to  hire  additional 
clerks  to  pi-epare  the  tax  levy,  blanks,  and  lists,  and  he  did 
gather  in  'Eddie'  Hinkel  and  other  henchmen  of  *Dave'  Rose 
and  the  corrupt  machine  which  was  turned  to  power  on  the 
wave  of  'nonpartisan'  victory.  But  they  were  not  satisfied  to 
give  these  fellows  jobs.  They  went  after  some  of  this  easy 
money  and  a  good  piece  has  been  divided  up  among  them." 

These  statements  are  accompanied  by  a  recital  giving  the 
names  of  employees  who  drew  pay  for  alleged  extra  work  and 
the  amounts  paid  to  them.  Had  the  defendants  confined  the 
article  to  these  recitals  they  would  have  been  within  their 
rights.     But  they  did  not  do  so. 

Before  this  court  decided  the  Reijf  Case  (MUwoAjJcee  v. 
Reiff,  157  Wis.  226,  146  N.  W.  1130)  there  was  a  fairly  de- 
batable question  as  to  whether  sec  925 — 31c  applied  to  the 
city  of  Milwaukee.  Following  the  custom  of  his  predeces- 
sors, or  at  least  some  of  them,  the  plaintiff  might  have  hon- 
estly reached  a  wrong  conclusion  as  to  what  the  law  was,  with- 
out being  guilty  of  any  crime  or  even  moral  turpitude.  It 
was  proper  enough  for  a  newspaper  to  state  the  facts  and  to 
express  the  opinion  that  in  its  judgment  the  acts  done  were 
unlawful,  but  if  the  officer  acted  in  good  faith  and  simply 
made  an  honest  mistake  it  was  not  allowable  to  brand  him  as 
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a  conspirator  and  a  crook.  This  court  has  no  disposition  to 
restrain  the  legitimate  freedom  of  the  press.  That  freedom 
does  not  comprehend  the  publication  of  untruthful  statements 
about  a  private  person  or  public  oflScer,  where  such  statements 
charge  crime  or  tend  to  make  the  individual  or  oflScer  at- 
tacked an  object  of  public  hatred,  ridicule,  or  contempt  In 
the  hurry  with  which  news  is  gathered,  and  put  into  print,  it 
is  often  diflScult  to  verify  its  accuracy.  But  where  it  is  of 
the  character  stated,  the  publisher  is  bound  at  his  peril  to 
know  whether  it  is  true  or  false  before  it  is  given  out  to  the 
world  as  true. 

We  hold  that  the  article  in  question  might  well  be  under- 
stood as  charging  the  plaintiff  with  a  criminal  act,  as  well  as 
Betting  forth  matter  not  justified  by  the  evidence,  which  was 
calculated  to  hold  the  plaintiff  up  to  public  hatred,  contempt, 
and  degradation.  A  statement  that  an  officer  employed  per- 
sons to  do  work  whom  he  had  no  right  to  employ  carries  very 
little  odium,  if  the  action  taken  was  the  result  of  an  honest 
mistake.  It  is  an  entirely  different  matter  to  assert  that  the 
act  was  done  in  pursuance  of  a  scheme  to  enrich  the  officer 
and  his  friends  or  henchmen  at  the  public  expense  and  to 
■charge  in  effect  that  he  and  they  are  grafters. 
•  It  is  argued  that  no  case  was  made  against  the  defendants 
Bistorius  and  Berger.  As  to  Bistorius  the  proof  showed 
that  he  was  business  manager  of  the  newspaper  and  that  one 
of  his  duties  consisted  in  attending  to  the  circulation  of  it 
Under  all  the  authorities  the  liability  of  Bistorius  was  a  jury 
•question,  inasmuch  as  we  hold  that  the  liability  of  the  news- 
paper corporation  should  have  been  submitted  to  the  jury. 
f  Mr.  Berger  was  the  editor  of  the  paper  and  testified  that 
he  knew  nothing  about  the  article  until  after  it  was  published. 
There  is  some  conflict  of  authority  in  reference  to  the  respon 
fiibility  of  an  editor  under  these  circumstances.  Most  text- 
writers  place  editors  in  the  same  class  as  proprietors  and  hold 
that  ignorance  is  no  excuse  whatever.     Odgers,  Libel  &  S. 
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(5th  ed.)  170;  Merrill,  Newspaper  Libel,  249 ;  Newell,  Slan- 
der  &  L.  (3d  ed.)  p.  461,  §  480;  Hunt  v.  Bennett,  19  N.  T- 
173 ;  Spooner  v.  Daniels,  22  Fed.  Cas.  No.  13,244a. 

The  court  in  Smith  v.  Utley,  92  Wis.  133,  65  N.  W-  744, 
stated  the  law  to  be  as  follows : 

"It  is  laid  down  by  all  the  text-writers  that  the  proprietor, 
publisher,  editor,  author,  and  printer  are  severally  and  jointly 
liable.  13  Am.  &  Eng.  Ency.  of  Law,  372 ;  Eraser,  Libel, 
7-9,  and  notes;  Odgers,  Libel  &  S.  (BigeloVs  ed.)  *453; 
Newell,  Defamation,  S.  &  L.  239 ;  Townshend,  Slander  &  L. 
§  115,  note  1.  This  liability  attaches  to  the  editor  upon  the 
theory  that  the  matter  is  constructively  under  his  supervision, 
and  neither  the  editor  nor  proprietor  is  allowed  to  plead  in 
defense  that  he  was  ignorant  of  the  publication.  Merrill, 
Newspaper  Libel,  53.  While  evidence  that  the  defendant 
did  not  actively  or  constructively  participate  in  the  publica- 
tion may  be  inta-oduced,  neither  Ae  editor,  publisher,  nor  pro- 
prietor can  defend  on  the  ground  merely  that  he  did  not  know 
about  the  libel  until  after  it  was  published.  Merrill,  News- 
paper Libel,  249.  Publisher  and  managing  editor  are  treated 
alike  by  the  standard  text-writers.  This  appears  to  be  so  ele- 
mentary that  the  question  has  rarely,  in  recent  years,  been 
presented  to  the  courts  for  consideration.  In  Waits  v. 
Fraser,  a  case  decided  in  1835  in  the  court  of  King's  Bench, 
and  reported  in  7  Adol.  &  E.  223,  both  the  editor  and  printer 
were  held  liable,  though,  as  said  in  Fraser,  Libel,  10,  they  had 
no  knowledge  whatever  of  the  publication." 

We  would  not  be  inclined  to  extend  this  rule  to  a  case  of 
mere  nominal  editorship — one  where  a  person  held  the  title 
but  did  not  exercise  the  functions  appertaining  to  the  posi- 
tion. 

The  facts  before  us  bearing  on  the  liability  of  Berger  are 
these :  It  is  alleged  in  the  complaint  that  Berger  was  the  edi- 
tor and  that  one  Heath  was  the  associate  editor,  "and  that  at 
all  of  the  times  hereinafter  mentioned  said  defendants  Victor 
L.  Berger  and  Frederic  Heath  had  and  have  immediate 
charge  and  control  of  said  newspaper,  and  the  immediate  di- 
rection and  control  of  all  matters  published  therein;  and  had 
and  have  active  management  and  control  of  all  the  publica- 
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tions  of  said  newspaper."  These  facts  were  admitted  by  the 
answer,  in  which  all  of  the  defendants  joined;  so  that  on  the 
pleadings  it  stood  as  a  verity  in  the  case  that  Berger  had  im- 
mediate charge  and  control  of  the  newspaper  and  the  immedi- 
ate direction  and  control  of  the  matters  published  therein  as 
well  as  the  active  control  of  all  publications  of  the  paper.  If 
the  case  rested  wholly  upon  the  pleadings  there  can  be  no 
doubt  that  Berger  would  be  liable  if  the  newspaper  was, 
under  the  rule  of  Smith  v,  TJtley,  supra.  But  he  was  called 
as  a  witness  and  testified  that  he  "was  one  of  the  defendants 
in  the  case  and  that  he  was  the  editor-in-chief  of  the  Milwau- 
kee Leader,  and  was  such  on  December  9,  1912,  and  that  he 
determined  the  policy  of  the  paper  and  was  also  the  superior 
of  Osmore  Smith.  That  on  December  9,  1912,  he  repre- 
sented the  Fifth  district  of  the  state  of  Wisconsin  in  the 
House  of  Representatives  at  Washington  and  had  been  away 
from  the  city  of  Milwaukee  for  over  a  year  and  a  half.  That 
he  knew  the  plaintiff,  but  had  never  spoken  ten  words  to  him 
in  his  life  and  had  never  been  personally  introduced  to  him. 
That  he  received  the  first  intimation  that  the  article  was  pub- 
lished in  the  Leader  on  December  9th,  when  he  saw  it  in 
Washington,  D.  C,  and  that  he  had  nothing  to  do  with  the 
<»llection  of  the  facts  from  which  the  article  was  written." 

This  evidence  was  received  without  objection  and  without 
any  withdrawal  of  the  admission  of  the  answer.  If  the  evi- 
dence was  offered  for  the  purpose  of  mitigating  damages,  it 
would  not  necessarily  conflict  with  the  admission  referred 
to.  If  it  was  offered  as  tending  to  prove  that  there  was  no 
liability  whatever,  it  would  run  counter  to  the  admission. 
In  any  event  the  case  as  to  Berger  should  have  gone  to  the 
jury.  Giving  his  evidence  the  most  favorable  construction 
which  it  could  possibly  bear,  the  admission  might  be  consid- 
ered by  the  jury,  and  if  the  jury  chose  to  take  it  as  true  it 
might  return  a  verdict  accordingly. 

By  the  Court, — Judgment  reversed,  and  a  new  trial  is  or- 
dered. 
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State  ex  eel.  Attoeney  Geneeal,  Kespondent,  vs.  Stebee^ 

Appellant. 

November  16— December  7, 1915, 

Corporations:  TolUroad  company:  Lease  of  road  and  franchise:  Rights 
of  assignees:  Change  of  ownership:  Presumption:  Parol  evi- 
dence: Lessee  holding  over:  Annulment  of  franchise:  Ouster, 

1.  A  corporation  to  which  had  been  granted  a  franchise  to  construct 

and  operate  a  toll  road  leased  the  road  and  the  franchise  for 
fifty  years.  After  several  successive  assignments  of  the  lease- 
hold interest,  one  W.,  in  an  instrument  assigning  the  same,  pur- 
ported  also  to  sell  and  transfer  to  the  assignee  the  rdad  itself 
with  all  the  franchises  and  everything  connected  therewith. 
Thereafter,  by  ch.  103,  Laws  1874,  the  lease  was  validated  and 
the  lessee  and  his  assigns  secured  in  the  enjoyment  of  the  prop- 
erty for  said  term.  Subsequent  assignments  all  declared  that 
the  intention  was  to  convey  the  ''lease  and  devise"  assigned  by 
W.  In  the  absence  of  any  showing  that  the  original  owner  of 
the  franchise  had  transferred  or  that  there  had  been  any  judi- 
cial sale  of  the  franchise  and  property,  or  any  judgment  against 
such  owner,  it  is  held  that  there  can  be  no  presumption  that  the 
ownership  of  the  road  and  the  franchise  had  vested  in  W.  before 
he  attempted  to  transfer  them,  and  that  each  of  the  assignees^ 
took  only  the  leasehold  interest. 

2.  The  existence  of  the  lease  being  recognized  in  all  the  assignments^ 

and  the  rights  of  each  assignee  after  W.  being  expressly  made 
referable  to  and  measurable  by  the  validated  lease,  parol  evi- 
dence was  inadmissible  to  show  that  the  intention,  when  any  of 
such  transfers  were  made,  was  to  convey  the  road  and  the  fran- 
chise absolutely;  nor  could  title  by  adverse  possession  be  ac- 
quired by  such  assignees  as  against  the  original  owner. 

3.  An  assignee  of  the  leasehold  interest  who  continued  to  operate  the 

road  after  the  expiration  of  the  term  was  a  tenant  holding  over; 
and  when,  thereafter,  the  original  owner's  corporate  charter  and 
all  its  privileges  and  franchises  were  annulled  such  assignee  was- 
properly  ousted  from  exercising  any  such  franchise  or  privilege. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  W  J.  Turner,  Judge.     Affirmed. 

Quo  warranto  action  to  oust  the  defendant  from  further 
operating  a  certain  toll-road  franchise  and  to  exclude  him 
from  the  road. 
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The  facts,  in  brief,  are  these :  In  1848  the  territoxial  legis- 
lature of  Wisconsin  created  a  corporation  under  the  name  of 
Sheboygan  and  Fond  du  Lac  Road  Company,  and  conferred 
upon  it  a  franchise  for  the  construction  and  operation  of  a 
toll  road  between  Sheboygan  and  Fond  du  Lac  and  to  a  point 
in  the  town  of  Taycheedak  The  authorized  road  between 
Sheboygan  and  Fond  du  Lac  and  into  said  town  was  con- 
structed and  that  portion  which  is  the  subject  of  this  action 
was  operated  from  some  time  prior  to  I860.  Such  portion 
was  separated  from  the  balance  of  the  system  by  an  act  of  the 
l^islature  of  1861.  April  3,  1863,  the  corporation  leased 
such  portion  of  the  road  and  its  corporate  franchise  to  oper- 
ate it  to  Henry  J.  Van  Curen  for  fifty  years  from  June  1, 
1862. 

The  leasehold  interest,  by  numerous  assignments,  became 
vested  in  the  defendant  March  11,  1908.  It  was  validated 
by  ch.  103,  Laws  1874,  the  lessee,  his  heirs,  representatives, 
and  assigns  being  secured  in  the  enjoyment  of  the  leasehold 
property  for  such  term  only.  In  1871  Thomas  J.  Wood,  in 
due  course,  became  the  owner  of  such  interest.  Subse- 
quently, in  such  year,  he  assigned  it  to  Edward  Pier  and 
E.  H.  Galloway.  In  addition  to  assigning  such  interest,  the 
instrument  made  by  Wood  contained  these  words : 

"And  I  further  sell  and  transfer  to  said  Edward  Pier  and 
E.  H.  Galloway,  for  the  consideration  above  expressed,  the 
plank  or  gravel  road  covered  by  said  lease,  together  with  jiU 
the  franchises,  toll  gates,  and  toll  houses,  and  each  and  every- 
thing connected  therewith,  hereby  giving  and  granting  to  said 
Pier  and  Galloway,  their  heirs  and  assigns,  full  authority  to 
take  exclusive  possession  and  control  of  said  road,  gates  and 
houses  at  any  times  they  see  fit  to  do  so." 

The  instruments  in  the  chain  of  title  from  Pier  and  Gallo- 
way to  defendant  aU  refer,  for  a  definite  description  of  the 
property  intended  to  be  conveyed,  to  the  validated  lease  afore- 
said. The  one  nearest  Galloway  and  Pier  was  executed 
October  30,  1875,  and  declared  the  intention  of  it  to  be  "to 
Vol.  161  —  37 
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convey  ...  all  the  right  of  said  Treleven  and  Filby  under 
said  lease  and  devise  as  assigned  by  Thomas  J.  Wood  to  said 
Edward  Pier  and  E.  H.  Galloway."  Substantially  similar 
language  was  used  in  all  the  conveyances.  The  last  one,  exe- 
cuted March  11,  1908,  contained,  for  words  of  description  of 
the  property  intended  to  be  transferred,  this:  "and  hereby 
does  transfer  and  assign  to  said  Michael  Steber  all  their 
right,  title  and  interest  in  and  to  those  certain  instruments, 
lease  and  devise,  dated  April  3,  1863" — ^followed  by  a  de- 
tailed statement  of  the  assignments  of  said  "lease  and  devise" 
from  the  original  lessee  down  to  the  one  to  Steber's  assign- 
ors— coupled  with  words  showing  an  intention  to  convey  the 
interest  possessed  by  said  grantors  under  said  "lease  and  de- 
vise." Steber  went  into  possession  under  such  chain  of  title, 
and  operated  the  toll  road,  until  this  action  was  conmienced. 
The  trial  court  found  in  accordance  with  the  foregoing  and 
this  further:  The  defendant,  from  the  time  he  took  possession 
of  the  property  under  the  assignment  to  him,  exercised  the 
rights  acquired  with  knowledge  that  they  would  terminate 
June  1,  1912.  None  of  the  assignees  acquired  any  rights  in 
excess  of  those  covered  by  the  fifty-year  lease,  excepting  de- 
fendant, until  February  6,  1914,  possessed  the  right  of  a  ten- 
ant holding  over  after  the  expiration  of  his  lease.  On  such 
day,  by  the  judgment  of  the  circuit  court  for  Fond  du  Lac 
county,  the  plank-road  company's  corporate  charter  was  va- 
cated and  all  corporate  privileges  thereunder  were  declared 
annulled.  The  assignment  from  Wood  to  Pier  and  Galloway 
and  all  other  instruments  subsequent  to  the  Van  Ouren  lease, 
recognized  the  existence  thereof  and  none  of  the  assignees  as- 
sumed to  hold  in  opposition  thereto  or  any  greater  interest 
than  was  covered  thereby.  Defendant  is  estopped  from 
claiming  the  right  of  possession  and  operation  of  the  road 
under  claim  of  title  to  the  original  franchise.  He  is  not  en- 
titled to  the  benefit  of  the  statute  of  limitations  pleaded; 
sees.  4211,  4215,  4222,  4224,  Stats.     Defendant  has  complied 
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with  all  requirements  of  the  plank-road  charter  as  to  license 
fees  and  taxes. 

Upon  such  facts  the  trial  court  decided  that  defendant, 
since  February  6,  1914,  had  been  a  usurper  of  the  corporate 
franchise  and  privileges,  as  alleged,  and  that  plaintiff  was  en- 
titled to  judgment  of  ouster  excluding  him  from  possession 
of  the  highway  in  question  and  from  all  franchises  and  privi- 
leges in  respect  to  the  same,  and  enjoining  him  from  exer- 
cising any  such  franchise  or  privil^e.  Judgment  was  ren- 
dered accordingly. 

For  the  appellant  there  was  a  brief  by  Swett  &  Keck,  and 
oral  argument  by  H.  E.  Swett. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oerir 
erdl  and  J.  E.  Messerschmidtj  assistant  attorney  general;  a 
separate  brief  by  Charles  D.  Smith,  of  counsel ;  and  oral  ar- 
gument by  Mr.  Messerschmidt  and  Mr.  Smith. 

Marbhat.t.,  J.  The  appellant's  claim  of  title  to  the  toll- 
road  franchise  and  property  was  considered,  to  some  extent, 
in  State  ex  rel.  Mengel  v.  Steber,  164  Wis.  505, 143  K  W.  156, 
where  it  was  held  that  when  such  action  was  commenced,  Steber 
was  a  lessee  holding  over  and  that  the  corporate  franchise 
then  existed.  It  was  not  necessary  to  decide  whether  he  had 
any  greater  title  than  that  of  one  holding  over  under  the 
fifty-year  lease,  and  the  question  as  to  such  greater  title  was, 
therefore,  left  without  any  expression  of  opinion  in  respect 
thereto.  Before  this  action  was  commenced  the  judgment, 
mentioned  in  the  statement,  annulling  the  corporate  fran- 
chise and  decreeing  an  abandonment  of  the  property  by  the 
owner  was  rendered. 

In  the  situation  indicated  it  is  obvious  that  if  the  predeces- 
sors of  appellant,  going  back  to  Wood  and  from  him  to  the 
legislative  grantee,  did  not  acquire  anything  under  such 
grantee  but  the  right  covered  by  the  fifty-year  lease  which 
was  validated  by  the  legislature,  the  judgment  must  be  af- 
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firmeA  That  seems  to  be  conceded  and  that  no  evidence  was 
produced  showing  any  paper  transfer  of  the  corporate  fran- 
chise to  operate  the  toll  road;  but  it  is  insisted  that,  from 
events  occurring  before  Wood  obtained  his  interest,  it  should 
be  presumed  that  his  grantees,  or  one  of  th-^m,  obtained, 
through  a  judicial  sale,  title  to  the  corporate  property  includ- 
ing such  franchise.  No  judgment  was  shown  to  exist  against 
the  particular  corporation.  No  definite  connection  was 
shown  between  any  judgment  and  such  corporation.  No 
sale  was  shown  to  have  taken  place  and  no  evidence,  in  our 
judgment,  was  produced  to  warrant  more  than  a  mere  con- 
jecture that  any  attempt  was  ever  made  to  pass  title  to  the 
corporate  franchise  and  property  by  judicial  proceedings. 

The  foregoing  is  supported  by  the  significant  circumstance 
that  after  the  occurrences  from  which  it  is  claimed  it  should 
be  presumed  the  corporation  was  divested  of  title  to  its  prop- 
erty and  that  the  same  was  vested  in  Wood,  the  legislature 
was  asked  to  validate  the  Van  Curen  lease.  If  Wood  ob- 
tained title  to  the  corporate  property  as  well  as  to  the  lease, 
there  was  no  need  for  the  validating  act.  That  pretty  clearly 
indicates  that  he  did  not  suppose  he  possessed  more  than  the 
leasehold  interest. 

Much  significance  is  claimed  by  counsel  for  appellant  for 
the  fact  that,  in  the  instnunent  of  transfer  made  by  Wood  in 
1874,  after  the  words  of  description :  "that  certain  lease  and 
devise  dated  April  3,  1863,"  referring  to  the  validated  lease, 
words  were  added  covering  the  property  and  franchise,  as  in- 
dicated in  the  statement ;  but  in  each  of  the  instruments  sub- 
sequently made,  down  to  and  including  the  one  to  appellant, 
it  was  expressly  declared  that  the  intention  was  to  convey  the 
"lease  and  devise  assigned  by  Thomas  J.  Wood."  There  is 
nothing  ambiguous  about  such  instruments.  They  speak  for 
themselves,  as  the  trial  court  correctly  held.  They  clearly 
cover  the  leasehold  interest  and  nothing  more.  It  follows 
that  we  are  unable  to  disturb  the  finding  as  regards  the  title 
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of  appellant  being  thus  limited.  The  existence  of  the  lease 
was  recognized  from  b^inning  to  end.  The  rights  of  each 
person  in  the  chain  of  title  were  made  expressly  referable  to 
and  measurable  bj  the  validated  lease.  Therefore  there  is  no 
question  of  title  by  adverse  possession  involved  in  the  case. 

We  have  not  overlooked  the  parol  evidence  to  the  effect 
that  when  many  of  the  transfers  were  made,  the  intention  was 
to  convey  the  toll  road  and  franchise  to  operate  it  The  trial 
court  doubtless  considered  such  evidence  incompetent  and 
did  not  r^ard  it  in  deciding  the  case.  That  was  right,  since, 
as  we  have  before  suggested,  the  written  instruments  are  so 
plain  that  they  must  speak  for  themselves.  If  that  were  not 
so,  mere  evidence  of  what  the  parties  intended  would  not  be 
competent  If  the  evidence  was  worthy  of  consideration  at 
all,  it  was  well  met  by  positive  evidence  that  when  appellant 
acquired  his  title,  he  was  informed  that  it  was  limited  to  the 
leasehold  interest 

Nothing  further  need  be  said.  No  disputed  legal  ques- 
tion is  involved  in  the  case.  The  evidence  warranted  the 
finding  that  appellant  only  acquired  the  leasehold  interest 
That  expired  before  this  action  was  commenced,  and  the  cor- 
porate charter  had  been  annulled.  Therefore  he  then  had 
no  right  to  exercise  the  legislative  toll-road  privil^e  and  so 
was  a  usurper  thereof. 

By  the  Court. — The  judgment  is  affirmed. 
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Stumpf  &  Langhoff,  Ltd.,  Respondent,  vs.  Espenhaik 
Dky  Goods  Company,  Appellant. 

Novemher  1&—Decemher  7, 1915, 

Trade:  Unfair  competition:  Purchase  of  hankrupVa  stock:  Exclusive 
right  to  advertise:  Right  of  purchaser  of  exempt  stock, 

1.  The  purchase,  at  the  trustee's  sale,  of  all  the  stock  in  trade  of  a 

bankrupt  except  the  portion  allowed  as  exemptions,  did  not  give 
to  the  purchaser  such  an  exclusive  right  to  advertise  the  sale  of 
such  bankrupt  stock  as  would  preclude  one  who  bought  the  ex- 
empt portion  from  also  advertising  it  as  a  part  of  said  stock. 

2.  An  advertisement  of  such  exempt  portion  of  the  bankrupt's  stock, 

containing  no  statements  which  were  untrue  or  calculated  to 
mislead  the  public,  did  not  constitute  unfair  competition  in 
trade,  and  a  preliminary  injunction  against  such  advertising,  at 
the  suit  of  the  purchaser  of  the  stock  sold  by  the  trustee,  was 
improvidently  granted. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Laweencb  W.  Halsey,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  restrain  the  defendant  from 
continuing  or  permitting  to  be  continued  an  advertisement 
of  the  sale  of  certain  goods.  The  material  part  of  the  com- 
plaint charged  in  effect  that  on  July  13,  1916,  one  Hubert  A, 
Silberberg,  a  resident  of  the  city  of  Milwaukee,  was  carrying 
on  business  under  the  name  of  Hubert's  Lingerie  Shop,  at 
No.  593  Downer  avenue,  and  on  said  day  filed  a  petition  in 
bankruptcy ;  that  said  Silberberg  filed  schedules  in  the  bank- 
ruptcy court  showing  assets  of  $4,669.92;  that  in  said  pro- 
ceedings said  Silberberg  claimed  stock  in  trade  exempt  $200 ; 
that  other  proceedings  were  had  in  the  matter  and  a  trustee 
appointed  who  entered  upon  the  discharge  of  his  duties ;  that 
an  inventory  of  the  goods  in  bankruptcy  was  made  and  filed 
in  the  bankruptcy  court;  that  said  Silberberg  claimed  and 
was  allowed  by  the  said  court,  as  and  for  exemptions  under 
the  laws  of  Wisconsin,  out  of  the  stock  of  goods,  $200  worth 
of  merchandise  consisting  of  knitted  suits,  carriage  robes, 
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sweaters,  toques,  leggings,  and  saeques;  that  on  July  23, 
1915,  pursuant  to  notice,  the  trustee  offered  the  bankrupt 
stock  for  sale,  except  the  portion  allowed  the  bankrupt  as  ex- 
emptions; that  the  plaintiff  and  defendant  were  rivals  in 
business  in  Milwaukee  and  rival  bidders  at  the  sale,  and  that 
the  plaintiff  was  the  successful  bidder,  purchasing  said  goods 
for  $1,550  J  that  said  Silberberg  on  the  23d  day  of  July, 
1U15,  jjold  to  the  defendant  for  $150  the  $200  worth  of  mer- 
chandise allowed  to  him  as  his  exemptions  under  the  state 
law ;  that  after  the  purchase  of  the  $200  worth  of  exemptions 
by  the  defendant  it  caused  a  notice  to  be  published  in  the  Mil- 
waukee Sentinel  of  July  25,  1915,  advertising  the  sale  there- 
of, a  copy  of  which  notice  is  attached  to  the  complaint  The 
complaint  further  alleges  that  upon  the  purchase  of  a  bank- 
rupt stock  of  goods  like  that  of  Silberberg's  at  sales  held  by 
trustees  in  bankruptcy  it  is  the  custom  and  practice  to  adver- 
tise such  stocks  for  sale  as  having  been  purchased  at  bank- 
ruptcy sales,  and  that  the  exclusive  right  to  so  advertise  con- 
stitutes a  large  element  in  fixing  and  determining  and  greatly 
increasing  the  price  paid  for  said  stock,  and  if  such  oppor- 
tunity and  right  of  the  purchaser  to  so  exclusively  advertise 
the  stocks  thus  purchased  is  not  protected  such  element  of 
value  is  destroyed;  that  the  plaintiff  purchased  said  stock 
with  the  intention  of  advertising  the  same  for  sale  at  its  store 
in  the  city  of  Milwaukee  as  having  been  purchased  at  said 
bankruptcy  sale;  that  the  defendant  in  causing  to  be  pub- 
lished the  advertisement,  Exhibit  A,  intended  to  defraud  the 
public  into  the  belief,  contrary  to  the  fact,  that  it  had  pur- 
chased and  was  thus  offering  for  sale  at  sacrifice  prices  a  large 
part  of  the  stock  of  the  said  Hubert's  Lingerie  Shop,  which 
had  been  sold  to  the  plaintiff,  and  intended  and  designed  to 
cheat  and  defraud  the  plaintiff  of  a  large  part  of  the  value 
which  it  had  otherwise  received  on  the  advertisement  and  sale 
of  said  stock ;  that  the  plaintiff  has  suffered  loss  and  damage 
by  the  unlawful  and  illegal  acts  of  the  defendant 
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The  plaintiff  also  produced  and  used  on  the  motion  for 
temporary  injunction  an  affidavit  setting  forth  that  an  ad- 
vertisement substantially  similar  to  Exhibit  A  appeared  on 
the  26th  day  of  July,  1915,  in  the  following  newspapers  pub- 
lished in  Milwaukee,  viz.  Germania,  Free  Press,  and  Journal, 
in  addition  to  the  publication  in  the  Sentinel  before  referred 
to,  and  that  the  cost  of  such  advertisements  in  said  four 
papers  at  r^ular  rates  is  $76.89,  and  that  the  fixtures  sold  to 
the  plaintiff  were  appraised  in  the  bankruptcy  court  at  $165. 
Two  affidavits  were  also  produced  by  the  defendant  on  the 
hearing  to  the  effect  that  all  acts  on  the  part  of  the  defendant 
were  in  good  faith  and  that  the  facts  stated  in  the  advertise- 
ment. Exhibit  A,  were  true  and  there  was  no  intent  to  cheat 
or  defraud;  that  the  acts  of  the  defendant  in  advertising  in 
no  way  injured  the  plaintiff  or  any  other  person;  that  the 
plaintiff^s  purchase  of  the  bankrupt  stock  gave  it  no  exclusive 
right  to  advertise  the  sale,  and  that  the  plaintiff  acquired  no 
right  to  interfere  with  the  free  and  fair  disposition  of  the 
property  of  the  defendant;  that  the  plaintiff^s  expense  in  ad- 
vertising in  the  Milwaukee  newspapers  the  sale  of  the  prop- 
erty purchased  at  the  bankrupt  sale  at  r^ular  rates  was 
$310 ;  that  defendants  expense  in  advertising  at  regular  rates 
was  about  $51.  Other  facts  contained  in  the  affidavits  we 
need  not  refer  to  hera 

Upon  the  complaint  and  affidavits  referred  to  the  court  be- 
low ordered  that  during  the  pendency  of  the  action  the  de- 
fendant be  enjoined  and  commanded  to  discontinue  the  adver- 
tisement of  which  Exhibit  A,  attached  to  the  complaint,  is  a 
copy,  so  far  as  the  sale  refers  to  stock  of  Hubert's  Lingme 
Shop,  bankrupt,  and  to  refrain  from  publishing  the  same  or 
any  similar  advertisement  in  any  newspaper  in  the  city  of 
Milwaukee  unless  such  advertisement  is  so  corrected  and 
amended  that  the  public  shall  not  be  misled  into  believing 
that  the  defendant  is  offering  for  sale  any  part  of  that  portion 
of  the  stock  formerly  owned  by  Hubert  A.  Silberberg  in  the 
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business  under  the  name  of  Hubert's  Lingerie  Shop  which 
the  plaintiff  purchased  at  the  bankruptcy  sale  mentioned  in 
the  complaint;  from  which  order  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Kronshage,  McOov- 
em  &  Hannan,  and  oral  argument  by  F.  E.  McOovem, 

For  the  respondent  there  was  a  brief  by  Hoyt  &  Ooff,  and 
oral  argument  by  Chiy  D,  Gaff. 

Kebwin,  J.  The  facts  in  this  case  are  practically  undis- 
puted. The  parties  to  the  action  seek  to  deduce  different  con- 
clusions from  undisputed  facts.  The  defendant  bought  the 
exempt  portion  of  the  stock  of  the  bankrupt  and  the  plaintiff 
bought  the  balance.  Each  advertised  the  sale  of  the  stock 
purchased  by  it  The  defendant  advertised  in  the  Sunday 
issue  of  the  Milwaukee  Sentinel : 

"ESPENHAINS. 

"WE  SECURED  AND  OFFER  FOR  MONDAY'S 
SELLING  THE  EXEMPTED  STOCK  OF  HUBERT^S 
LINGERIE  SHOP  (BANKRUPT).     593  Downer  Ave. 

"Consisting  mainly  of  Infants'  and  Children's  Wear,  at 
About  HALF  THE  WHOLESALE  COST. 

"The  purchase  was  not  a  large  one,  and  the  various  lots  are 
consequently  limited,  but  we  assure  you  that  the  savings  we 
offer  you  are  substantial.  You  should  not  fail  to  take  advan- 
tage of  this  offering  of  NEW  CLEAN  MERCHANDISE 
AT  ABOUT  HALF  PRICE. 

"In  being  permitted  by  process  of  law  to  select  his  legal 
exemption,  Mr.  Hubert  A.  Silberberg,  the  proprietor,  natu- 
raUy  selected  THE  CHOICEST  ITEMS,  and  since  we 
bought  the  EXEMPTED  STOCK  we  offer  WHAT  THE 
PROPRIETOR  CONSIDERED  HIS  BEST  MERCHAN- 
DISE AT  RADICALLY  LOW  PRICES." 

Then  follows  a  description  of  goods  with  value  and  dis- 
count prices. 

The  plaintiff  also  a  few  days  later  published  an  advertise- 
ment of  the  sale  of  goods  belonging  to  the  bankrupt  stock  in 
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four  newspapers  published  in  the  city  of  Milwaukee,  viz.  Grer- 
mania,  Free  Press,  Journal,  and  Sentinel  The  advertise- 
ment published  by  plaintiff  reads  as  follows: 

"STUMPF  &  LANGHOFF. 
"STUMPF  &  LANGHOFF.       STUMPF  &  LANGHOFF. 

"BANKRUPT  SALE  OF  HUBERT'S  LINGERIE  SHOP. 
"593  Downer  Avenue. 

"WOMEN'S  AND  MISSES'  DRESSES,  WAISTS,  MUS- 

LINWEAR,  GLOVES,  KNIT  UNDERWEAR, 

GIRLS'  AND  INFANTS'  WEAR. 

"EVERYTHING  AT  40c.  ON  THE  DOLLAR. 
SAVE  50  %. 

"We  came  into  possession  of  the  entire  stock  of  Hubert's 
Lingerie  Shop  through  the  United  States  bankruptcy  court 
Hubert's  Lingerie  Shop  was  well  known  for  exclusiveness 
and  high  quality.  Practically  all  the  merchandise  is  fresh, 
clean,  new,  and  highly  desirable.  Our  purchase  price  was 
40c.  on  the  dollar.  Your  purchase  prices,  therefore,  will 
leave  you  a  saving  of  60  per  cent.,  CONSIDERABLY 
MORE  THAN  ONE  HALF.  It  is  a  sale  which  is  bound 
to  make  a  deep  and  lasting  impression  upon  the  memory  of 
all  those  who  will  share  in  the  extraordinary  bargains.  But 
we'll  let  the  merchandise  and  prices  speak  for  themselves. 
Read  them  below." 

Then  follows  a  description  of  some  of  the  articles  with 
prices. 

It  is  clear  from  the  advertisements  of  both  parties  that 
they  were  trying  to  make  as  much  as  possible  out  of  their  re- 
spective purchases.  Each  had  a  part  of  the  bankrupt  stock 
and  was  advertising  the  sale  of  it.  As  will  be  seen,  the  ad- 
vertisement by  plaintiff  was  of  "Hubert's  Lingerie  Shop," 
The  adverlSsement  of  plaintiff  would  strongly  indicate  that 
it  was  offering  for  sale  the  entire  stock.  The  advertisement 
of  defendant  was  of  sale  of  the  exempt  stock  which  it  pur- 
chased. So  it  is  difficult  to  see  how  the  court  below  could 
find  that  the  advertisement  of  defendant  was  deceptive,  false^ 
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and  fraudulent  True,  as  contended,  there  was  a  display  in 
large  type  of  certain  parts  of  the  advertisement,  but  the  facts 
stated  in  the  parts  displayed  were  true.  There  was  no  false 
statement  in  the  advertisement  Surely  the  defendant  had  a 
right  to  state  the  facts  in  advertisement,  even  if  such  state- 
ment had  the  effect  of  drawing  trade  away  from  plaintiff. 

Coimsel  for  respondent  furnish  us  with  a  very  able  discus- 
sion of  the  doctrine  of  unfair  competition  in  trade  and  the 
law  relating  to  trade-marks  and  trade-names.  It  is  clear 
that  there  is  no  question  of  trade-mark  or  trade-name  in  the 
instant  case,  and  the  only  question  is  whether  the  defendant 
is  shown  by  the  record  to  have  been  guilty  of  any  unfair  com- 
petition. There  was  no  effort  by  defendant  to  palm  off  its 
goods  as  the  goods  of  plaintiff.  The  facts  respecting  the  pur- 
chase of  the  exempt  stock  and  sale  thereof  were  true,  and 
there  was  nothing  in  the  advertisement  calculated  to  mislead 
the  public.  In  Howe  S.  Co.  v.  Wyckoff,  Seamana  &  Bene- 
dict, 198  U.  S.  118,  25  Sup.  Ct  609,  49  L.  ed.  972,  in  speak- 
ing of  what  constitutes  unfair  trade  the  court  said:  "The  es- 
sende  of  the  wrong  in  unfair  competition  consists  in  the  sale 
of  the  goods  of  one  manufacturer  or  vendor  for  those  of  an- 
other; and  if  defendant  so  conducts  its  business  as  not  to 
palm  off  its  goods  as  those  of  complainant,  the  action  fails." 

It  is  alleged  in  the  complaint  that  upon  the  purchase  at 
sales  made  by  receivers  and  trustees  it  is  the  custom  of  the 
purchaser  to  advertise  such  stock,  and  that  the  exclusive 
right  to  so  advertise  constitutes  a  large  element  in  determin- 
ing and  greatly  increases  the  price  paid  for  such  stock  at 
such  sales,  and  if  such  right  is  not  protected  such  element  of 
value  is  destroyed. 

Clearly  the  plaintiff  obtained  by  the  purchase  of  a  part  of 
the  stock  no  exclusive  right  to  advertise  and  prevent  the  de- 
fendant from  advertising  the  sale  of  such  portion  as  it  pur- 
chased. 
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The  chief  complaint  of  plaintiflPs  counsel  seems  to  be  that 
the  adyertisement  of  the  defendant^  displayed  as  it  was  in 
part  in  lai^ge  type,  was  calculated  to  deceive.  We  cannot 
agree  with  counsel  for  plaintiff  in  this  r^ard.  We  are  sat- 
isfied that  upon  the  undisputed  facts  no  case  was  made,  hence 
the  preliminary  injunction  was  improvidently  granted,  and 
the  order  must  be  reversed. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 


Estate  of  Smith:  Smith,  Executrix,  Respondent,  vs.  Thk 
State  and  another.  Appellants. 

November  16— December  7, 1915. 

Taxation:  Inheritance  tax:  Allowance  to  icidoto:  Construction  of  stat- 

%teM, 

1.  An  allowance  made  to  a  widow,  pursuant  to  sub.  (2),  sec  3935^ 

Stats.  1913,  for  her  support  and  that  of  the  children  pending  the 
administration  of  the  estate  of  her  deceased  husband,  is  neither 
an  inheritanoe  nor  a  gift  from  the  deceased  made  in  contem- 
plation of  death  and  is  not  subject  to  an  inheritance  tax. 

2.  There  is  no  "transfer"  of  such  allowance,  within  the  meaning  of 

that  word  as  used  in  sees.  1087—1  to  1087—24,  Stats. 

3.  The  rule  that  weight  should  be  given  by  the  courts  to  the  con- 

struction of  a  statute  by  the  officers  or  department  whose  duty 
has  been  to  execute  it,  does  not  apply  where  there  is  no  am- 
biguity in  the  statute;  nor  does  it  apply  to  the  erroneous  rulings 
of  inferior  tribunals  so  as  to  control  or  affect  the  decision  of  the 
superior  tribunal  having  by  law  the  power  and  duty  to  review 
directly  such  rulings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  0.  Esohwbilbr,  Circuit  Judge.     Affirmed^ 

The  appeal  is  from  a  judgment  of  the  circuit  court  affirm- 
ing the  order  of  the  county  court  of  Milwaukee  county. 
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For  the  appellants  there  was  a  brief  by  the  Attorney  Oen- 
eral,  E.  E.  Brossard,  assistant  attorney  general,  and  Winfred 
C.  Zahelj  district  attorney  for  Milwaukee  County,  and  oral 
argument  by  Mr.  Brossard. 

For  the  respondent  there  was  a  brief  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  and  oral  argument  by  F.  L.  McManamy. 

Timlin,  J.  The  8taie  and  the  CouaUy  of  Milwaukee  ap- 
peal from  a  judgment  refusing  to  charge  an  inheritance  tax 
upon  the  transaction  of  giving  and  receiving  an  allowance  to 
the  widow  for  her  support  and  that  of  the  children  pending 
the  administration  of  the  estate,  under  sub.  (2)  of  sec  3935, 
Stats.  1913.  Sec.  1087 — 1,  Stats.  1913,  imposes  an  inherit- 
ance tax  "upon  any  transfer  of  property,  .  .  .  when  the 
transfer  is  by  will  or  by  the  intestate  laws  of  this  state  from 
any  person  dying  possessed  of  the  property  while  a  resident 
of  the  state,  ...  or  a  nonresident  leaving  property  within 
the  jurisdiction  of  the  state,  ...  or  when  the  transfer  is  by 
deed,  grant,  bargain,  sale  or  gift,  made  in  contemplation  of 
the  death  of  the  grantor,  vendor  or  donor,  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  such  death,"  .  .  . 
or  when  the  transfer  is  by  exercise  of  a  power  of  appoint- 
ment. .  .  .  "The  tax  so  imposed  shall  be  upon  the  clear  mar- 
ket value  of  such  property  .  .  .  and  only  upon  the  excess  of 
the  exemptions  hereinafter  granted."  Sec  1087 — 24  de- 
fines the  word  "property"  as  used  above  to  mean  "the  real 
and  personal  property  or  interest  therein  of  the  testator,  in- 
testate, grantor,  bargainor,  vendor  or  donor  passing  or  trans- 
ferred to  individual  legatees,  devisees,  heirs,  next  of  kin, 
grantees,  donees,  vendees  or  successors,  and  shall  include  all 
personal  property  within  or  without  the  state"  Also:  "the 
word  transfer,  as  used  in  sections  1087 — 1  to  1087 — 24,  in- 
clusive, shall  be  taken  to  include  the  passing  of  property  or 
any  interest  therein,  in  possession  or  enjoyment,  present  or 
future,  by  inheritance,  descent,  devise,  succession,  bequest, 
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grant,  deed,  bargain  [and]  sale,  gift  or  appointment  in  the 
manner  herein  prescribed.  .  .  /' 

The  allowance  to  the  widow  is  not:  First,  a  transfer  by 
will  or  by  the  intestate  laws  of  this  state  from  any  person. 
Second,  the  property  in  question  is  not  transferred  to  the 
widow  as  legatee,  devisee,  heir,  next  of  kin,  grantee,  donee, 
vendee,  or  successor,  but  by  order  of  the  court  acting  under 
a  statutory  power  and  for  the  purpose  of  supporting  herself 
and  her  children.  Third,  there  has  been  no  transfer  in  the 
sense  of  "passing  .  .  .  property  ...  by  inheritance,  de- 
scent, devise,  succession,  bequest,  grant,  deed,  bargain  [and] 
sale,  gift  or  appointment.*'  It  seems  very  obvious  that  the 
transaction  in  question  here  is  not  covered  or  described  by 
any  or  all  the  words  of  the  statutes  referred  to. 

It  is  argued  that  the  exemptions  from  the  inheritance  tax 
in  case  of  property  going  to  the  widow  are  sufficiently  liberal 
and  are  exclusive,  and  that  this  exemption  should  not,  either 
upon  equitable  grounds  or  upon  a  fair  construction  of  the  ex- 
emption statute,  be  allowed  to  the  widow.  But  this  is  not 
an  exemption  from  a  tax.  It  is  a  transaction  upon  which  the 
legislature  has  imposed  no  inheritance  tax  on  the  broad 
ground  that  it  is  neither  an  inheritance  nor  a  gift  from  the 
deceased  made  in  contemplation  of  death. 

It  is  further  contended  that  the  state  tax  commission  has 
placed  upon  the  statutes  above  referred  to  such  construction 
as  to  include  this  allowance  among  the  transfers  subject  to 
inheritance  tax.  It  is  said  that  weight  should  be  given  to 
this  ruling  of  the  department  in  construing  the  statute.  But 
this  argument  fails  on  two  grounds:  (1)  The  rule  referred  to 
does  not  apply  where  there  is  no  ambiguity  in  the  statute  but 
its  provisions  are  clear  and  unmistakable  as  to  the  subject 
under  examination.  Lawrence  Univ.  v.  Outagamie  Co.  150 
Wis.  244,  136  K  W.  619.  (2)  This  rule  does  not  apply  to 
the  erroneous  rulings  of  inferior  tribunals  so  as  to  control  or 
affect  the  decision  of  the  superior  tribunal  having  by  law  the 
power  and  duty  to  review  directly  such  rulings.     Ihid* 
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In  view  of  the  plain  language  of  the  statute  it  Beems  un- 
necessary to  refer  to  precedents  outside  of  the  state,  but  we 
preserve  the  following:  Estate  of  Kennedy,  157  CaL  617, 
108  Pac.  280,  29  L.  R  A.  n.  s.  428;  Crenshaw  v.  Moore,  124 
Tenn.  628, 137  S.  W.  924,  34  L.  R  A.  n.  s.  1161.  Compare 
Billings  v.  People,  189  111.  472,  59  N.  E.  798. 

By  the  Court. — Judgment  aflSrmed. 


FiLBB  &  Stowell  Company,  Respondent,  vs.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  Appellant 

Novemher  11 — Deceml>er  7, 1915. 

Appeal:  Right  U  statutory:  Time  for  taking  cannot  he* extended:  Con- 
demnation of  land  for  railroad:  Failure  to  appeal  in  time:  Power 
of  courts:  Equitable  relief, 

1.  The  right  of  appeal  is  wholly  statutory  and  must  be  exercised 

upon  such  terms  and  within  such  limitations  as  the  written  law 
prescribes. 

2.  After  the  expiration  of  the  thirty  days  limited  by  sees.  1849, 1852, 

Stats.,  for  appealing  from  the  award  of  commissioners  in  a  pro- 
ceeding to  fix  the  compensation  to  be  paid  for  land  taken  for  a 
railroad,  the  court  cannot  extend  the  time  for  taking  such  ap- 
peal. Neither  sec.  2831  nor  sec.  2832,  Stats.,  authorizes  such 
relief;  nor  has  the  court  inherent  power  to  grant  it 

3.  If  the  circuit  court  had  power  to  grant  such  an  extension  of  time 

a  very  strong  case  would  be  required  to  warrant  a  decision  on 
appeal  that  there  was  an  abuse  of  discretion  in  refusing  to 
grant  it. 

4.  Whether  under  special  circumstances  a  court  of  equity  might  in- 

terfere to  prevent  the  person  in  whose  favor  the  award  was 
made  from  having  the  benefit  of  it,  is  not  decided.  If  such 
power  exists  the  relief  must  be  sought  in  an  independent  action; 
and  no  leave  of  court  to  bring  such  an  action  is  necessary. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  BLalsey,  Circuit  Judga     Affirmed.. 
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The  Chicago,  Milwaukee  &  8L  Patd  Railway  Company, 
without  contracting  with  the  owner,  or  exercising  the  right  of 
eminent  domain,  appropriated  for  its  railway  purposes  cer- 
tain valuable  property  belonging  to  the  plaintiff.  After  the 
ilapse  of  considerable  time,  plaintiff  commenced  proceedings 
under  sec.  1852,  Stats.,  for  a  determination  of  the  amount 
which  the  railway  company  should  pay  for  the  proper^  so 
taken.  In  due  course,  the  precise  property  which  should 
form  the  subject  of  the  appraisal  was  determined,  and  De- 
cember 3,  1914,  the  commissioners  awarded  plaintiff  $30,950 
and  filed  their  determination  in  the  office  of  the  clerk  of  the 
circuit  court  By  reason  of  failure  of  one  of  the  commis- 
sioners to  notify  the  attorneys  for  the  railway  company  of 
such  facts,  as  he  had  agreed  to  do,  they  did  not  know  thereof 
until  more  than  tlbirty  days  after  such  filing.  They  relied 
upon  such  agreement  and,  on  that  account,  failed  to  exercise 
the  right  of  appeal  within  the  thirty  days  allowed  by  sec 
1849,  Stats.  Such  facts  were,  upon  petition  to  be  relieved 
from  the  default,  presented  to  the  circuit  court,  t<^ther  with 
affidavits  tending  to  show  that  the  award  was  very  excessive 
and  that  great  injustice  would  be  done  the  railway  company 
unless  it  could  be  relieved  therefrom  so  as  to  permit  the  de- 
termination of  the  commissioners  to  be  reviewed.  AD  pro- 
ceedings upon  which  the  award  was  made,  were  regular  and 
under  judicial  instructions  as  to  the  measure  of  damages. 
The  only  complaint  made,  by  the  petitioner  was  that  the  comr 
missioners  greatly  erred  in  the  appraisement  The  case  on 
the  part  of  the  petitioner  was  met  by  an  affidavit'  tending  to 
show  that  the  award  was  inadequate  instead  of  being  excess- 
ive The  petitioner  prayed  for  an  order  setting  aside  the 
award  upon  the  ground  that  the  failure  to  appeal  was  the  re- 
sult of  accident,  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  requiring  a  new  award  to  be  filed;  also  that,  if 
the  primary  relief  asked  for  could  not  be  granted,  the  peti- 
tioner be  granted  leave  to  bring  an  action  in  court  to  set  aside 
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'the  award,  and  for  such  other  or  further  and  different  relief 
as  to  the  cburt  might  seem  proper. 

The  trial  court  decided  that  the  failure  to  appeal  was  the 
result  of  excusable  neglect  on  the  part  of  the  railway  com- 
pany's attorneys,  but,  nevertheless,  upon  the  petition,  the  affi- 
davits presented  on  both  sides,  and,  upon  all  the  records,  doc- 
uments, files,  and  proceedings  in  the  matter,  that  the  petition 
should  be  denied.  This  appeal  is  from  such  determination. 
C.  H.  Van  Alstine  and  H.  J.  KUlilea,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Miller,  Mack  & 
FairchUd,  and  oral  argument  by  E.  8.  Mack  and  CUmde  J. 
Hendricks. 


Mabshall,  J.  Whether  the  decision  complained  of  was 
grounded  on  want  of  power  to  relieve  appellant  from  the 
failure  to  appeal  within  the  time  limited  by  sec  1849,  Stata, 
or  in  the  exercise  of  judicial  discretion  because  of  failure  of 
appellant  to  show  clearly  that  injustice  had  been  done  by  the 
award,  does  not  clearly  appear  from  the  record.  The  con- 
cluding words  of  the  order  rather  indicate  that  the  second 
ground  was  deemed  to  be  sufficient  since  the  case  made  on  be- 
half of  appellant  by  the  petition  and  supporting  affidavits, 
was  met  by  the  judgment  of  the  sworn  commissioners  and  an 
affidavit  to  the  effect  that  the  award,  instead  of  being  excess- 
ive, was  very  inadequate.  If  we  were  to  pass,  in  favor  of  ap- 
pellant, the  question  of  power  to  grant  the  petition,  it  would 
require  a  very  strong  case  in  its  favor  to  warrant  holding  that 
the  trial  court  abused  its  discretion  in  denying  the  applica- 
tion. If  the  question  of  power  be  resolved  in  respondent's 
favor,  the  other  question  need  not  be  decided. 

It  is  conceded  that  sec.  1849,  in  connection  with  sec.  1852, 
limits  the  time  for  appealing  from  the  award  of  commission- 
ers in  such  a  matter  as  this  to  thirty  days  from  the  filing  of 
the  award.  Such  being  the  case^  it  seems  clear  that  to  have 
Vol.  161  —  38 
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granted  the  petition  would  have  been,  in  effect,  to  extend  the- 
time  for  taking  the  appeaL     Can  that  properly  be  done  I 

In  considering  the  question  suggested,  we  must  keep  in 
mind  the  elementary  principle  that  the  right  of  appeal  is- 
wholly  statutory  and  so  may  be  granted  upon  such  terms  and 
with  such  limitations  as  the  written  law  may  prescribe,  and 
that  if  no  such  right  is  given,  none  exists.  Oianella  v.  Bige- 
low,  92  Wis.  267,  65  N.  W.  1030.  That  applies  to  statu- 
tory proceedings  for  exercise  of  the  right  of  eminent  domain. 
State  ex  reL  Andrews  v.  Oshkosh,  84  Wis.  548,  54  N.  W^ 
1095 ;  State  ex  reL  R.  Connor  Co.  v.  Wallman,  110  Wis.  312, 
85  N.  W.  975. 

Counsel  for  appellant  concedes  that  proceedings  for  con- 
demnation are  special,  as  held  in  Cornish  v.  M.  &  L.  W.  R. 
Co.  60  Wis.  476,  19  N.  W.  443,  and  other  cases,  and  so  da 
aiot  fall  within  the  literal  sense  of  sec  2831,  which  provides 
that  "The  time  within  which  any  proceeding  in  an  action 
after  its  commencement,  except  the  time  within  which  an  ap- 
peal must  be  taken,  may,  before  its  expiration,  be  en- 
larged ...  by  the  court  or  a  judge.  .  .  .  Except  as  afore- 
said, and  as  otherwise  specially  prescribed  by  law,  the  court 
or  a  judge  may  also,  on  motion  and  good  cause  shown,  in  dis- 
cretion and  upon  such  terms  as  may  be  just,  allow  any  such 
proceeding  to  be  taken  after  the  time  limited  by  or  in  pur- 
suance of  the  statute  or  by  any  order  of  court  has  expired." 

It  will  be  observed  that  power  to  extend  the  time  for  taking 
an  appeal  is  expressly  excepted  from  the  statute ;  but  counsel 
contend  that  such  statute  applies  only  to  actions  and  that  sec. 
2832  is  much  broader  and  includes  such  proceedings  as  this, 
if  it  covers  special  proceedings.  It  provides  that  "The  court 
or  a  judge  may  likewise,  in  discretion  and  upon  such  terms 
as  may  be  just,  at  any  time  within  one  year  after  notice  there- 
of, relieve  a  party  from  a  judgment,  order,  stipulation  or 
other  proceeding  against  him,  through  his  mistake,  inadver- 
tence, surprise  or  excusable  neglect.'*     It  is  difficult  to  see 
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how  the  mere  lapse  of  time  for  taking  an  appeal  answers  to 
the  call  for  "a  judgment,  order,  stipulation  or  other  proceed- 
ing against  him."  The  section  seems  to  refer  to  some  cir- 
cumstance happening  before  the  occurrence  of  the  thing  to  be 
relieved  from,  which  is  considered  not  to  be  the  case  we  have 
to  deal  with. 

Coimsel  next  argue  that  if  sec.  2832  as  well  as  sec  2831 
applies  to  actions  and  not  to  special  proceedings;  there  is  no 
prohibition  to  granting  such  relief  as  that  asked  for  and  the 
court  is  free,  even  if  it  could  be  legislatively  interfered  with, 
to  exercise  its  inherent  power  to  do  whatever  may  be  neces- 
sary to  prevent  injustice  in  such  judicial  proceedings. 

In  support  of  the  last  contention  of  counsel,  mentioned, 
they  refer  to  the  Matter  of  City  of  Buffalo,  78  K  Y.  862, 
and  Ladd  v.  Stevenson,  112  N.  T.  325,  19  N.  R  842.  The 
former  related  to  a  jurisdictional  matter  and  the  latter  to 
proceedings  in  an  action,  not  involving  an  extension  of  the 
time  for  taking  an  appeal,  which  we  must  regard  this  to  be  in 
the  nature  of. 

It  must  be  conceded  that  this  court  has  held  that  a  statute 
limiting  the  time  for  taking  an  appeal  is  mandatory  and 
jurisdictional  The  court  has  spoken  many  times  on  the 
matter  in  cases  falling  within  the  scope  of  sec.  2831.  Van 
Steenwyck  v.  Miller,  18  Wis.  320 ;  Herrick  v.  Racine  W.  & 
D.  Co.  43  Wis.  93;  Hall  v.  OUman,  90  Wis.  455,  63  N.  W. 
1044;  Haessly  v.  Secor,  135  Wis.  548, 116  K  W.  175. 

The  cases  in  this  court  are  not  grounded  on  the  theory 
that  a  legislative  prohibition  of  judicial  extension  of  the  time 
for  taking  an  appeal  is  necessary  to  prevent  it,  but  rather  on 
the  theory  that  the  right  of  appeal  being  wholly  statutory, 
whether  it  exists  or  not  and  all  the  incidents  of  it  are  refer- 
able to  the  written  law.  No  right  of  parties  to  change  the 
time  for  taking  an  appeal  by  consent  or  for  the  court  to  change 
the  l^slative  plan  under  its  inherent  power,  is  recognized. 
The  cases  go  wholly  upon  the  principle  that  the  legislative 
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creation  cannot  be  varied  by  parties  or  the  court  Ryaw^ 
C.  J.,  speaking  for  the  court  in  Herrich  v.  Racine  W.  £  D. 
Co.,  said :  "This  court  has  no  power  to  amend  the  statute  by 
enlarging  the  time"  for  taking  an  appeal  "If  we  had  any 
discretion,  we  should  assuredly  exercise  it  in  a  case  like  this, 
where  the  right  of  appeal  appears  to  have  been  lost  by  mere 
inadvertence."  While  it  must  be  conceded  that  there  is  some 
judicial  authority  to  the  contrary,  the  doctrine  of  this  court 
is  in  accordance  with  the  prevailing  authorities.  Many 
might  be  cited  of  which  Bums  v.  Phinney,  53  Minn.  431,  5S 
N.  W.  540,  is  a  good  type,  where  the  court  said :  "There  is  no 
authority  ...  to  give  a  party  a  right  to  appeal  after  the 
right  given  him  by  the  statute  has  lapsed  by  his  failure  to  ex- 
ercise it,  and  to  grant  his  application  would  be,  in  effect,  giv- 
ing him  a  right  to  appeal." 

Such  is  the  law  as  generally  found  stated  in  the  works  of 
standard  text-writers,  supported  by  abundance  of  authority, 
including  our  own  decisions.  In  2  Ency.  of  PL  &  Pr.  239, 
244,  the  subject  is  treated  thus: 

"Statutes  limiting  the  time  to  appeal  from  a  decision  be- 
low are  mandatory  and  jurisdictional.  They  must  therefore 
be  strictly  complied  witfi;  the  court. cannot  engraft  any  ex- 
ceptions on  the  statute  nor  admit  any  excuse  for  failure  to 
comply  with  its  requirements."  "No  court  or  judge  can  ex- 
tend the  statutory  time  for  taking  an  appeal,  except  where 
the  statute  so  authorizes."  "The  prevailing  doctrine  is  that 
an  appellate  court  cannot  relieve  an  appellant  from  the  effect 
of  misfortune,  accident,  or  mistake.  Unless  the  statutes  ex- 
pressly authorize  relief  .  .  .  the  appellant's  right  of  appeal 
lapses  with  the  expiration  of  the  statutory  period  beyond  re- 
call." 

Cases  are  cited  where  some  courts  have  held  that  inherent 
power  exists  to  grant  relief,  but  it  seems  they  are  out  of  har- 
mony with  the  decisions  of  this  court    ' 

To  set  aside  the  award  here,  as  a  means  of  circumventing 
the  statute,  would  be  equivalent  to  abrogating  it  and  giving  a. 
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new  right  of  appeal  which  would  be  an  exercise  of  legislative 
power.  It  does  not  seem  that  the  inherent  power  of  the 
court,  great  as  it  is,  goes  that  far.  In  any  event,  the  trend  of 
our  decisions  is  so  clearly  to  the  contrary  that  it  is  considered 
the  legislature  should  be  left  to  deal  with  the  matter  if  any 
change  is  to  be  made. 

The  earnest  appeal  of  counsel  for  the  court  to  discover  in 
the  written  or  unwritten  law  some  way  for  r^ef  in  this  case 
by,  in  effect,  reinstating  the  opportunity  for  appeal,  has  been 
responded  to  by  a  careful  study  of  the  matter  without  our 
being  able  to  see  how  the  limitation  period  of  the  statute  can^ 
be  directly  or  indirectly  evaded  by  disturbing  the  award. 
The  plain  policy  of  the  statute  is  that  an  award  in  such  a  pro- 
ceeding, if  not  appealed  froin^within  the  time  afforded  there- 
for, shall  stand  as  a  settlement  of  the  rights  of  the  parties. 
The  whole  proceeding  being  a  creature  of  the  statute,  that 
must  govern.  If  this  leads  to  injustices  now  and  then,  we 
may  well  say  that  such  is  the  effect  of  all  statutes  of  limita- 
tions. Whether,  in  special  circumstances,  a  court  of  equity 
would  interfere  to  prevent  the  person  in  whose  favor  an 
award  shall  have  been  made  from  having  the  benefit  of  it,  is 
not  involved  in  this  case.  There  may  be  such  power.  If  so, 
whether  it  would  reach  such  circumstances  as  are  disclosed 
here  we  do  not  wish  to  express  an  opinion.  If  there  be  such 
power,  it  must  be  by  an  independent  action  in  equity,  no 
leave  of  court  to  commence  such  action  is  required,  and  the 
order  here  involved  is  not  to  be  construed  as  foreclosing  such 
opportunity. 

By  the  Court. — The  order  is  affirmed. 
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Estate  op  Da  vies:  Kabel  and  others,  Respondents,  vs. 
Pereles,  Executrix,  and  others,  Appellants. 

November  17 — Decemher  7, 1915. 

Executors  and  administrators:  Title  to  personal  property:  Testa- 
mentary trusts:  When  titled  vests  in  trustees:  Failure  to  qualify: 
Loss  of  trust  estate:  Liability  of  sureties  on  bond  of  executors. 

1.  The  title  to  personal  property  of  a  testator  vests  in  his  personal 

representatives  upon  his  death. 

2.  The  title  to  the  trust  estate  cannot  vest  in  a  testamentary  trustee 

until  the  bond  required  by  sec  4025,  Stats.,  has  been  given  and 
filed. 

3.  Where  the  executors  of  a  will,  who  were  also  by  its  terms  made 

testamentary  trustees,  duly  qualified  as  executors  but  failed  to 
qualify  as  trustees,  they  could  not  act  as  trustees  but  continued 
to  hold  title  to  the  estate  as  executors,  and  the  sureties  on  their 
bond  as  executors  were  liable  for  their  acts  whereby  the  trust 
estate  was  lost. 

4.  Such  executors  never  having  qualified  as  trustees,  the  county 

court  could  not,  by  an  order  or  decree,  transfer  the  title  to  the 
property  from  them  as  executors  to  them  as  testamentary  trust- 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbence  W.  BLalsby,  Circuit  Judge.  Af- 
'firmed. 

A  proceeding  was  brought  in  the  county  court  of  Milwau- 
kee county  to  require  an  accounting  under  the  will  of  Robert 
Davies  and  a  finding  was  made  requiring  the  executors  to  ac- 
count From  this  finding  an  appeal  was  taken  to  the  circuit 
court  An  action  was  also  brought  in  the  circuit  court  upon 
the  executors'  bond  of  James  M.  Tereles  and  Thomaa  J. 
Pereles  against  the  executors  of  the  estate  of  James  IL  and 
Thomas  J.  Pereles,  deceased,  and  Ernest  0.  Miller  and  Fred 
A.  Miller  as  sureties  upon  the  executors'  bond,  for  the  default 
of  the  executors  under  the  bond  involved  in  the  county  court 
proceeding.     It  was  stipulated  in  open  court  that  the  appeal 
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from  the  county  court  prQjeeeding  and  the  action  against  the 
executors  and  their  sureties  be  merged  for  the  purpose  of 
trial  and  final  disposition. 

Robert  Davies,  a  resident  of  the  city  of  Milwaukee,  died 
testate  in  January,  1898,  and  his  will  was  admitted  to  pro- 
bate in  the  county  court  of  Milwaukee  on  March  2,  1898. 
The  will  is  long  and  contains  many  provisions.  Considera- 
tion here  will  only  be  given  to  that  portion  that  is  concerned 
in  this  present  appeaL  Robert  Davies  gave,  bequeathed,  and 
devised  all  the  residue  of  his  estate,  after  enumerating  some 
legacies  and  other  payments,  to  Thomas  J.  Pereles  and  James 
M.  Pereles,  or  to  such  person  or  persons  that  may  be  ap- 
pointed in  their  stead,  in  trust  to  take  care  of  and  manage 
and  to  convert  such  parts  that  do  not  consist  of  money  into 
money  and  to  invest  and  reinvest  at  interest  on  notes  and 
bonds  secured  by  mortgage  on  improved  real  estate  in  the 
county  of  Milwaukee,  and  to  receive  the  interest,  rents,  issues, 
and  profits  of  all  such  trust  estate  until  the  1st  day  of  Janu- 
ary, 1900,  and  one  year  thereafter.  The  will  then  directs  to 
what  persons  and  at  what  times  payment  of  the  net  income  is 
to  be  made  to  the  year  1901.  It  further  declares  that  after 
the  year  1900,  or  within  one  year  thereafter,  the  trustees  shall 
distribute  and  set  apart  $40,000  as  therein  specified,  and  of 
this  amount  shall  hold  $12,000  for  the  benefit  of  Byron  V. 
Davies  and  others,  as  thereinafter  mentioned,  and  directs  th© 
distribution  of  the  residue  of  the  trust  estate.  The  will  di- 
rects and  provides  that  the  trustees  shall  manage,  invest  and 
reinvest,  and  receive  interest,  rents,  issues,  and  profits  of  the 
$12,000  and  shall  pay  and  distribute  the  net  income  there- 
from to  Byron  V.  Davies  half-yearly  during  his  natural  life ; 
and  upon  his  death  shall  pay  and  distribute  the  principal  of 
$12,000  as  follows:  $2,000  to  each  child  of  Byron  V.  Davies, 
including  the  children  of  a  deceased  child,  if  any,  by  way  of 
representation,  living  at  the  time  of  the  decease  of  Byron  V. 
Davies,  and  the  remainder  thereof  to  Walter  V.   Davies. 
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The  will  appoints  Thomas  J.  Pereles  and  James  M.  Pereles 
as  executors,  who  were  on  March  2,  1898,  duly  appointed  as 
executors  by  the  county  court  The  executors  qualified  by 
filing  a  bond  in  the  sum  of  $100,000,  executed  by  thCTiselves 
as  principals  and  by  the  defendants  Ernest  G.  Miller  and 
Fred  A.  Miller  as  sureties.  Thomas  J.  Pereles  and  James 
M.  Pereles  never  qualified  as  trustees  of  the  estate  by  giving 
and  filing  with  any  court  any  trustees'  bond,  but  held  and  re- 
tained such  funds  from  the  time  they  were  appointed  the 
executors  under  the  last  will  and  testament  An  account  was 
filed  in  the  county  court  by  James  M.  and  Thomas  J.  Pereles 
as  such  executors  reporting  their  administration  of  the  estate 
of  Robert  Davies,  and  the  court  on  February  28,  1901,  al- 
lowed the  accorunt  as  follows :  "It  is  ordered  that  the  said  ac- 
count be  and  the  same  is  hereby  approved,  allowed,  and  or- 
dered to  be  recorded. ''  On  the  same  day  the  court  entered 
thereon  a  decree  containing  the  following:  "It  is  ordered,  ad- 
judged, and  decreed  that  the  said  executors  hold  in  trust  the 
sum  of  twenty  thousand  (20,000)  dollars,  .  .  ."  of  which 
amount  they  were  so  to  hold  $8,000  until  the  death  of  Frank- 
lin C.  Davies  and  others,  "and  to  pay  and  distribute  the  net 
income  on  the  remaining  twelve  thousand  (12,000)  dollars  to 
the  said  Byron  V.  Davies,  as  often  as  collected  and  practi- 
cable and  not  less  than  half-yearly,  during  the  term  of  his  nat- 
ural life ;"  and  upon  his  death  to  pay  and  distribute  the  prin- 
cipal of  $12,000  as  follows:  $2,000  to  each  of  the  children  of 
said  Byron  V.  Davies,  including  children  of  a  deceased  child, 
if  any,  by  way  of  representation,  living  at  the  time  of  the  de^ 
cease  of  Byron  V.  Davies,  and  the  remainder  thereof  to  the 
said  Walter  V.  Davies.  The  county  court  also  decreed: 
"And  it  is  further  ordered  that  upon  the  payment  and  dis- 
tribution of  the  personal  property  hereinbefore  assigned  to 
and  among  the  several  parties  thereto  entitled,  and  upon  fil- 
ing with  the  court  receipts  for  such  payment,  said  estate  be 
and  the  same  hereby  is  declared  to  be  finally  settled,  said  ex- 
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ecutors  as  trustees  be  released  and  discharged  from  all  fur- 
ther liability  upon  said  estate." 

After  the  entry  of  this  final  decree  by  the  court  the  exec- 
utors withdrew  the  $^12,000  here  in  question  from  the  two 
mortgages  in  which  it  was  invested,  as  stated  in  their  inven- 
tory, and  invested  it  so  that  the  entire  sum  was  lost,  and  they, 
during  their  lifetime,  omitted  and  failed  to  account  therefor, 
and  after  the  decease  of  said  James  M.  and  Thomas  J.  Pere- 
les  their  personal  representatives  have  failed  to  account  for 
said  sum  of  $12,000,  except  for  the  sum  of  $180. 

James  M.  Pereles  died  testate  in  1910  and  Thomas  J. 
Pereles  died  testate  in  1913.  Their  executors  are  respect- 
ively Jennie  W.  Pereles,  appointed  and  qualified  to  act  as 
executrix  of  the  will  of  -Tames  M.  Pereles,  and  Nath.  Pereles, 
Jr.,  and  Nellie  W.  Pereles,  appointed  and  qualified  to  act  as 
executors  of  the  will  of  Thomas  J.  Pereles. 

John  A.  Raup,  one  of  the  plaintiffs,  was  appointed  as 
trustee  to  carry  out  the  trust  created  by  the  will  in  favor  and 
for  the  benefit  of  Byron  V.  Davies  and  his  children,  and  he 
duly  qualified  so  as  to  entitle  him  to  act  in  that  capacity. 

Byron  V.  Davies  and  ten  children,  all  of  whom  are  bene- 
ficiaries under  the  trust,  are  now  living. 

Upon  appeal  to  the  circuit  court  in  the  present  action  the 
circuit  court  affirmed  the  decision  of  the  coimty  court  and 
awarded  judgment  in  favor  of  the  plaintiffs  for  $11,820  with 
interest  at  six  per  cent  per  annum  from  the  1st  day  of  May, 
1913,  together  with  the  costs  and  disbursements  of  this  ac- 
tion, against  Jennie  W.  Pereles  as  executrix  of  the  last  will 
and  testament  of  James  M.  Pereles,  deceased,  Nath.  Pereles, 
Jr.,  as  executor  and  Nellie  W.  Pereles  as  executrix  of  the 
last  wiU  and  testament  of  Thomas  J.  Pereles,  deceased, 
Ernest  0.  Miller  and  Fred  A.  Miller,  defendants  herein. 
From  such  judgment  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Quarles,  Spence  & 
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Quarles,  attorneys,  and  /.  A.  Fish,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish. 

For  the  respondents  there  was  a  brief  by  Orady,  Fams- 
worth  &  Eenney;  a  separate  brief  by  Patrick  W.  Dean, 
guardian  ad  litem,  and  W.  H.  Timlin,  Jr.,  of  counsel;  and 
oral  argument  by  Mr.  Daniel  H.  Grady  and  Mr.  Dean. 

SiEBECKBE,  J.  The  trial  court  held  that  the  failure  of 
James  M.  Pereles  and  Thomas  J.  Pereles  to  account  for  the 
moneys  which  they  had  received  into  their  hands  from  the 
Robert  Davies  estate  constituted,  under  the  facts  and  circum- 
stances shown,  a  violation  of  their  duties  as  executors  and  a 
breach  of  their  executors'  bond.  This  conclusion  is  based  on 
the  facts  as  found  by  the  court  that  it  was  the  purpose,  intent, 
and  understanding  of  the  county  court,  as  expressed  in  its 
judgment  of  February  28,  1901,  and  of  the  executors  and 
their  sureties  on  the  bond,  that  James  M.  and  Thomas  J. 
Pereles  should  hold  the  funds  constituting  the  trust  estate 
ereated  by  the  will  of  Robert  Davies,  deceased,  in  their  ca- 
pacity as  executors  until  the  payment  and  distribution  there- 
of among  the  persons  entitled  thereto  under  the  wilL  Con- 
cededly  no  part  Si  the  fund  in  controversy  was  ever  paid  to 
any  of  the  persons  beneficially  entitled  thereto  under  the 
trust  It  is  also  undisputed  that  no  bond  was  ever  given  and 
no  appointment  was  ever  made  by  any  court  of  these  executors 
as  trustees  of  the  express  trust  created  by  the  testator.  It  is 
the  contention  of  the  appellants  that  the  sureties  on  the  ex- 
ecutors' bond  are  not  liable  for  the  loss  of  this  trust  fund  de- 
vised to  James  M.  and  Thomas  J.  Pereles  in  trust,  to  hold, 
manage,  care  for,  and  invest  and  reinvest  on  good  interest- 
bearing  notes  secured  by  mortgages  on  improved  real  estate 
in  Milwaukee  county  for  the  designated  beneficiaries.  This 
claim  is  made  on  the  grounds  that  on  February  28,  1901,  the 
county  court  ordered  that  the  executors'  accounts  be  approved 
and  allowed,  and  on  that  day  also  by  decree  directed  the 
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executors  to  administer  the  trust  fund  as  prescribed  in  the 
wilL  It  is  urged  that  this  action  of  the  court  operated  to 
terminate  the  duties  of  the  executors  and  to  discharge  the 
bond,  and,  further,  that  if  it  be  held  that  this  decree  did  not 
terminate  the  duties  of  the  executors  and  discharge  their 
bond  as  such,  then  the  loss  of  the  trust  fund  by  the  executors 
is  attributable  to  their  acts  of  mismanagement  in  their  at- 
tempted execution  of  the  duties  of  the  testamentary  trustees 
under  the  direction  of  the  court,  and  the  sureties  on  the  ex- 
ecutors' bond  are  therefore  not  liable  for  their  default  in  the 
matter. 

The  defense  rests  on  one  of  the  two  grounds:  either  that 
the  duties  of  the  executors  did  not  persist  after  the  entry  of 
the  coimty  courf  s  decree  on  February  28,  1901,  or  that  be- 
fore the  termination  of  their  executorship  they  erroneously 
assimied  to  perform  the  duties  of  such  trustees  under  the  di- 
rection of  the  county  court  without  qualifying  for  the  office. 

It  appears  that  the  testator  nominated  and  the  court  ap- 
pointed the  executors,  who  duly  qualified.  They  were  also 
made  the  trustees  by  the  will  to  carry  out  the  testamentary 
trusts.  They  returned  an  inventory  of  decedents  estate  and 
received  and  took  possession  thereof  as  executors.  They 
filed  an  account  as  executors,  and  petitioned  the  county  court 
stating  that  they  had  administered  the  estate,  prayed  judg- 
ment that  the  account  be  allowed  and  that  the  residue  of  the 
estate  in  their  hands  be  assigned.  Upon  due  notice  the  ac- 
count was  examined  and  an  order  made  by  the  court  that  the 
account  be  approved,  allowed,  and  ordered  to  be  recorded. 
The  court  rendered  a  decree  on  the  day  it  approved  and  al- 
lowed the  accotmt  which  recites  that  the  personal  property  of 
the  estate  remains  in  the  hands  of  the  executors  as  trustees 
for  distribution,  and  thereupon  ordered,  adjudged,  and  de- 
creed "that  the  said  executors  hold  in  trust  the  sum  of  twenty 
thousand  (20,000)  dollars"  and  to  pay  and  distribute  the  net 
income  of  $12,000  thereof  to  Byron  V.  Davies  during  his 
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natural  life,  and  at  his  death  distribute  the  principal  as  di- 
rected by  the  wilL  The  executors  under  their  executorship 
held  the  title  to  this  personal  property.  It  is  well  established 
that  the  title  to  personal  property  of  the  testator  vests  in  his 
personal  representatives.  Stehn  v.  Hayssen,  124  Wis,  583, 
102  N.  W.  1074;  Schinz  v.  Schinz,  90  Wis-  236,  63  N.  W. 
162;  Palmer  v.  O'Rourke,  130  Wis.  507,  110  N.  W.  389; 
Estate  of  Kirkenddll,  43  Wis.  167.  A  testamentary  trustee, 
under  the  provisions  of  sec.  4085,  Stats.  1913,  in  order  to 
qualify  as  such  trustee  is  required  to  give  bond  to  the  county 
judge  having  jurisdiction  of  the  probate  of  the  will,  and  the 
title  to  the  trust  estate  cannot  vest  in  the  testamentary  tnistee 
until  the  proper  bond  required  by  this  statute  has  been  given 
and  filed.  Schinz  v.  Schinz,  supra;  McWiUiams  v.  Oough, 
116  Wis.  576,  93  N.  W.  550;  Wallber  v.  WUmanns,  116  Wis. 
246,  93  N.  W.  47.  In  the  Schinz  and  McWUliams  cases  the 
executors  who  qualified  and  received  the  estate  into  their 
hands  as  esGei(;&tors  were  also  testamentary  trustees,  and  the 
court  held  that  the  title  to  the  trust  estate  remained  vested  in 
the  executors  until  they  qualified  as  testamentary  trustees. 
In  the  Gough  Case  it  is  said : 

"The  statute  (sec.  4025,  Stats.  1898)  obviously  contem- 
plates qualification  of  a  testamentary  trustee  before  his  oflSce 
as  such  shall  commence,  imposing  upon  him  active  duties. 
The  formal  assignment  in  this  case  of  the  property  to  the 
Goughs  as  testamentary  trustees  did  not  operate  to  change 
the  title  to  the  property.  It  was  in  them  before  the  order, 
and  it  remained  in  them  after  that,  no  trustee  having  been 
appointed  in  their  stead,  notwithstanding  they  failed  to 
qualify.  Obviously,  therefore,  before  a  testamentary  trustee 
has  any  active  duties  to  perform,  he  must  accept  the  trust  in 
the  manner  contemplated  by  the  statute,  namely,  by  giving  a 
bond  as  required  by  sec.  4025,  Id." 

So  in  the  instant  case,  in  default  of  the  executors  qualify- 
ing as  testamentary  trustees  they  could  not  assume  to  per- 
form any  duties  as  trustees  and  they  held  the  estate  as  ex- 
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ecutors,  and,  as  stated,  if  the  court  by  decree  formally 
attempted  to  assign  it  to  them  as  testamentary  trustees  on 
February  28,  1901,  such  action  of  the  court  did  not  operate 
to  change  the  title  to  the  property  from  them  as  executors  to 
that  of  testamentary  trustees,  because  they  had  not  qualified 
as  trustees.  The  decree  of  the  county  court  plainly  indi- 
cates, however,  that  the  county  court  did  not  thereby  under- 
take to  transfer  the  title  of  the  property  from  them  as  ex- 
ecutors and  to  them  as  testamentary  trustees.  We  regard 
the  cases  of  Newcomb  v.  Williams,  9  Met.  526,  cited  in  the 
Schinz  Case,  and  Cluff  v.  Day,  124  N.  Y.  195,  26  N.  E.  306, 
to  be  in  harmony  with  the  cases  in  this  court  and  as  support- 
ing the  holding  of  the  lower  court  in  the  instant'  case.  The 
circuit  court  properly  held  that  the  executors^  bond  in  this 
case  is  not  discharged. 

By  the  Court. — The  judgment  appealed  firom  is  aflSrmed. 

Timlin,  J.,  took  no  part 


City  op  Menasha,  Respondent,  vs.  Wiscowsiis'  Tbaction, 
Light,  Heat  &  Poweb  Company,  Appellant 

November  18 — December  7, 1915. 

Public  utilities:  Taking  of  plant  by  municipality:  Action  to  determine 
necessity:  Judgment:  Appeal. 

1.  In  the  action,  provided  for  in  sec.  1797m — 80,  Stats.  1913,  to  obtain 

an  adjudication  as  to  the  necessity  of  the  taking  by  a  munici- 
paUty  of  the  existing  plant  of  a  pnbUc  utility,  no  judgment  is 
provided  for  or  contemplated,  and  no  appeal  lies  from  the  ver- 
dict of  the  jury  or  the  finding  of  the  court;  nor,  if  a  judgment 
be  in  fact  entered,  can  an  appeal  be  taken  therefrom. 

2.  Where  there  is  jurisdiction  in  the  trial  court,  sec.  2S36a,  Stats. 

1915  (ch.  219,  Laws  1915),  is  limited  to  curing  defects  in  an  ap- 
peal only  in  a  matter,  action,  or  proceeding  in  which  an  appeal 
is  authorized  by  statute. 
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i 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Bybon  B.  Park,  Judge.     Dismissed. 

The  city  of  Menasha  pursuant  to  sec.  I797wi — 80,  Stats. 
1913,  brought  an  action  in  the  circuit  court  to  determine  the 
necessity  of  taking  the  public  utility  plant  of  the  defendant 
located  in  the  plaintiff  city.  The  jury  found  that  publie 
necessity  existed  for  its  taking  and  the  court  entered  a  judg- 
ment in  accordance  with  the  verdict,  from  which  judgment 
the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Van  Dyke,  8haWy 
Muskat  (6  Van  Dyke,  and  oral  argument  by  James  D.  8haw. 

For  the  respondent  there  was  a  brief  by  D.  K.  Allen,  at- 
torney, and  BHas  Bvllard  and  John  G.  Thompson,  of  coun- 
sel, and  oral  argument  by  Mr.  Allen  and  Mr.  Thompson. 

ViNJB,  J.  Plaintiff  maintains  that  an  appeal  does  not 
lie  from  the  judgment  oi»  the  finding  of  the  jury.  Sec 
1797m — 80,  Stats.,  provides  that  if  a  mimicipality  shall,  ac- 
cording to  law,  have  determined  to  acquire  an  existing  plant 
of  a  public  utility,  it  shall  bring  an  action  in  the  circuit  court 
praying  the  court  for  an  adjudication  as  to  the  necessity  of 
taking.  Summons,  complaint,  and  answer  shall  be  served,, 
and. the  action  shall  stand  for  trial  and  be  tried  to  a  jury  un- 
less waived.  The  language  of  this  section  standing  alone 
seems  to  contemplate  an  action  that  shall  proceed  to  judg- 
ment But  taken  in  connection  with  the  next  section  and 
the  whole  scheme  of  condemnation  it  seems  quite  clear  that 
the  legislature  intended  the  proceeding  in  court  to  stop  with 
the  verdict,  or,  in  case  of  a  trial  by  the  court,  with  its  finding. 
Sec.  1797m — 81  provides  that  if  the  jury  shall  have  found 
that  a  necessity  exists  for  the  taking  of  a  plant,  then  the  mu- 
nicipality shall  give  speedy  notice  of  such  verdict  of  a  jury  to 
the  public  utility  and  to  the  commission,  and  the  following 
sections  require  the  commission  to  proceed  to  determine  the 
compensation.  The  statute  nowhere  mentions  a  judgment 
If  one  were  to  be  entered  the  verdict  would  be  merged  in  the 


Digitized  by 


Google 


7]  AUGUST  TERM,  1915.  607 

Menasha  y.  Wisconsin  T.,  L.,  H.  ft  P.  Co.  161  Wis.  605. 

judgment,  and  notice  of  the  latter  would  be  required  and  not 
of  the  verdict  Though  the  statute  does  not  in  terms  so  pro- 
vide, it  is  obvious  from  its  scheme  that  if  the  question  of  ne- 
-cessitj  is  tried  by  the  court  notice  of  its  finding  thereon  must 
be  given  in  the  same  manner  as  of  a  verdict  The  entry  of  a 
judgment  upon  the  verdict  in  this  case  is  an  irregularity  that 
does  not  affect  the  validity  of  the  finding. 

An  appeal  does  not  lie  from  a  mere  verdict  of  a  jury  or  a 
finding  of  fact  by  the  court  and  so  sec.  3047  does  not  apply. 
But,  irrespective  of  this,  the  verdict  of  the  jury  is  but  one 
step  in  the  condemnation  proceeding.  There  must  be  a  vote 
on  the  question  by  the  municipality,  a  finding  of  necessity  by 
a  jury  or  the  court,  and  compensation  fixed  by  the  commis- 
sion before  the  proceeding  terminates.  As  pointed  out  in 
€lancy  v.  Fire  &  P.  Comm'rs,  160  Wis.  630,  633,  138  N.  W. 
109,  the  absence  of  any  provision  for  an  appeal  is  quite  sig- 
nificant, because  in  somewhat  cognate  statutes,  there  referred 
to,  the  legislature  has  specifically  provided  for  an  appeaL 
The  right  of  appeal  being  purely  statutory ;  none  having  been 
expressly  given,  and  the  whole  legislative  scheme  of  condem- 
nation apparently  negativing  the  idea  that  the  proceeding 
should  halt  at  an  intermediate  step  for  the  purpose  of  an  ap- 
peal, it  must  be  held  that  none  was  intended.  Ch.  219,  Laws 
1915,  to  which  our  attention  is  called  by  defendant,  does  not 
touch  the  question.  Where  there  is  jurisdiction  in  the  trial 
court,  as  there  was  here,  that  section  is  limited  to  curing  de- 
fects in  an  appeal  only  in  a  matter,  action,  or  proceeding  in 
which  an  appeal  is  authorized  by  statute.  It  does  not  grant 
an  appeal  where  none  is  given. 

By  the  Court. — ^Appeal  dismissed. 
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Estate  of  Db  Rot:  Flskminq  and  others,  Respondents,  vs. 
OsEBM,  Administrator,  Appellant 

lfa9em^er  1&— December  7, 1915. 

WWs:  CofUtructUm:  Death  of  legatee  before  making  of  iviTL 

A  testator  haying  bequeathed  certain  legacies  to  persons  residing 
in  Germany  whom  he  had  not  seen  or  corresponded  with  for 
more  than  twenty  years,  and  having,  by  a  clause  applicable  only 
to  this  class  of  legatees,  proYlded  that  'in  case  of  the  death  of 
either"  of  such  legatees  her  legacy  "shall  be  payable  to  the  legal 
h^r  or  heirs  of  such  legatee/'  it  is  held  that  such  clause  was  in- 
tended to  ai^ly  to  death  of  a  legatee  either  before  or  after  the^ 
making  of  the  wllL 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

This  was  a  proceeding  begun  February  6,  1910,  in  the 
county  court  of  Calumet  county  by  Jacob  Severin,  executor 
of  the  will  of  De  Roy,  praying  for  the  construction  of  certain 
portions  of  De  Roy's  wilL  On  the  same  day  Severin  filed 
his  final  account,  which  showed  a  balance  in  his  hands  of 
$14,877.01  after  paying  all  debts  and  expenses  of  administra- 
tion. 

The  clausjBs  of  the  will  of  which  construction  was  prayed 
were  the  following: 

"3.  I  give,  devise  and  bequeath  to  my  cousin  w&jnalia 
Hinsch  of  Hamburg,  in  Germany,  the  sum  of  $1,600. 

"4.  I  give,  devise  and  bequeath  to  WUhelmine  Otten  of 
Hamburg,  in  Germany,  the  daughter  of  my  cousin  Wilhel- 
mine  Meyer  {nee  Bichels),  the  sum  of  $1,500. 

"6.  I  give,  devise  and  bequeath  to  Olga  Pracht  of  Ham- 
burg, in  Germany,  daughter  of  my  cousin  Auguste  Reinbold 
{nee  Bichels),  the  sum  of  $1,500. 

"In  case  of  the  death  of  either  or  any  of  the  five  legatees 
above  named,  the  legacy  hereby  bequeathed  to  them  or 
either  of  them,  by  this  my  last  will,  shall  be  payable  to  the 
legal  heir  or  heirs  of  such  deceased  legatee." 
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It  appeared  that  De  Roy,  a  resident  of  Calumet  county  for 
more  than  twenty  years,  made  his  will  April  26,  1909,  and 
died  May  20th  following;  that  the  legatees  named  in  the  dis- 
puted paragraphs  of  the  will  were  relatives  living  in  Ger- 
many with  whom  he  had  no  correspondence  and  whom  he 
had  never  visited;  that  Amalia  Hinsch  died  without  issue 
June  29, 1906 ;  that  Olga  Pracht  died  July  10, 1897,  leaving 
one  child  named  Elfriede  Pracht  surviving;  that  the  name 
of  the  pwson  called  WUhelmine  Otten  in  the  fourth  para- 
graph was  really  WUhelmine  Flemming.  The  county  court 
found  Aat  the  l^acy  to  Amalia  Hinsch  lapsed  by  reason  of 
her  death  without  issue;  that  the  bequest  to  WUhelmine 
Flemming  (imder  the  name  Otten)  was  valid;  and  that  the 
bequest  to  Olga  Pracht  would  descend  to  her  daughter,  El- 
friede Pracht,  on  proof  that  said  Elfriede  Pracht  was  still 
alive,  leave  being  given  to  make  proof  of  that  fact 

The  executor  appealed  to  the  circuit  court  from  those  parts 
of  the  judgment  in  favor  of  WUhelmine  Flemming  and  El- 
friede Pracht,  and  said  last  named  l^atees  appealed  from 
that  part  of  the  judgment  declaring  the  legacy  to  Amalia 
Hinsch  lapsed  and  directing  that  the  same  go  into  the  residu- 
ary estate. 

Before  the  appeals  came  to  trial  Severin  died  testate,  hav- 
ing named  the  appellant,  Oriem,  his  executor,  and  Griem 
qualified  as  such  in  November,  1911.  The  Severin  estate 
was  inventoried  at  $14,560.  In  March,  1912,  Oriem  was 
appointed  administrator  de  bonis  non  of  the  estate  of  De  Roy 
and  qualified  as  sucL  In  September  and  October,  1912,  the 
appeals  were  revived  and  continued  in  the  circuit  court  on 
the  application  of  Oriem  as  administrator  de  bonis  non.  '  The 
appeals  were  tried  in  the  circuit  court  in  March,  1914,  and 
that  court  held  that  the  bequest  to  WUhelmine  Flemming  was 
valid ;  that  the  bequest  to  Olga  Pracht  was  valid  and  passed 
to  Elfriede  Pracht,  her  daughter  and  only  heir ;  that  the  be- 
quest to  Amalia  Hinsch  did  not  lapse  but  passed  to  WUhel- 
Vol.  161  — 39 
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wine  Flemming,  her  only  heir  at  law ;  that  it  was  the  inten- 
tion of  the  testator  to  direct  that  if  any  of  the  legatees  named 
in  the  paragraphs  in  question  were  dead  at  the  time  the  will 
was  made  or  should  die  later,  in  either  case  the  legacy  of  the 
deceased  legatee  should  not  lapse,  but  pass  to  the  legal  heirs 
of  such  legatee.  The  judgment  directed  that  the  adminis- 
trator de  bonis  non  pay  over  the  legacies  (less  the  inheritance 
tax  in  each  case)  in  accordance  with  the  findings.  Motion 
was  afterwards  made  by  the  administrator  to  modify  the 
judgment  so  that  the  same  should  not  be  a  personal  judg- 
ment against  him,  but  only  that  the  legacies  be  paid  out  of 
the  moneys  in  his  hands  belonging  to  the  estate  of  De  Roy. 
This  motion  was  based  on  affidavits  showing  that  the  admin- 
istrator received  from  the  De  Roy  estate  $3,000  and  no  more. 
By  affidavits  filed  in  opposition  it  appeared  that  upon  settle- 
ment of  the  Severin  estate  Oriem  had  in  his  hands  a  consid- 
erable sum  of  money  and  was  directed  by  the  county  court  to 
retain  in  his  hands  out  of  said  moneys  $1,618.75  to  pay  the 
costs  and  expenses  of  said  appeals  and  discharge  the  legacies 
in  the  De  Roy  will  proportionally. 

On  this  motion  the  judgment  was  modified  so  as  to  direct 
that  the  legacies  be  paid  out  of  the  estate  of  De  Roy  and  out 
of  the  $1,618.75  reserved  as  aforesaid,  or  so  much  thereof  as 
may  be  applicable  thereto  and  necessary  therefor.  From 
this  judgment  the  administrator  appeals. 

J.  E.  McMullen,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  L.  P.  Fox,  attor- 
ney, and  RubenSj  Fischer,  Mosser  &  Bamum,  of  counsel,  and 
oral  argument  by  Mr.  Fox  and  Mr.  H.  Bamum. 

WiNSLow,  C.  J.  A  number  of  detail  errors  are  alleged, 
all  of  which  have  been  examined  and  found  untenable.  It  is 
not  considered  that  any  good  purpose  would  be  subserved  by 
stating  them.  The  only  question  of  fact  or  of  law  in  the  case 
worthy  of  discussion  is  the  question  as  to  the  meaning  of  that 
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clause  of  the  will  which  provides  that  in  case  of  the  death  of 
either  of  the  legatees  her  legacy  "shall  be  payable  to  the  l^al 
heir  or  heirs  of  such  legatee." 

Does  this  include  l^atees  who  had  died  prior  to  the  mak- 
ing of  the  will  ?  The  circuit  court  answered  this  question  in 
the  aflfirmative  under  the  peculiar  circumstances  of  this  case, 
i.  e.  the  circumstances  that  the  legatees  named  lived  in  Ger- 
many, had  not  been  visited  by  the  testator  in  more  than 
twenty  years,  and  apparently  had  never  been  in  correspond- 
ence with  the  testator. 

The  trial  court  thought  that  these  facts  made  it  clear  that 
the  clause  so  industriously  inserted  in  the  will  and  applicable 
only  to  this  class  of  legatees  was  meant  to  cover  death  either 
before  or  after  the  making  and  thus  provide  for  all  contingen- 
cies. 

We  agree  with  this  construction.  The  intent  of  the  tes- 
tator to  be  gathered  from  the  will  itself  in  the  light  of  the 
surrounding  circumstances  is,  of  course,  controlling.  This 
principle  needs  no  citation  of  authorities  in  its  support 

By  the  Court. — Judgment  aflSrmed. 


Lands  of  Chbistianson  :  Milleb  and  another,  Appellants, 
vs.  Habt,  Respondent 

November  18— December  7, 1915. 

Descent  o/  real  property:  Homestead:  Testing  o/  estates. 

Under  sec.  2270,  Stats.,  proyidlng  generally  for  the  descent  of  real 
property,  and  sec.  2271,  providing  that  a  homestead  not  law- 
fully devised  shall,  if  the  owner  leave  a  widow  and  issue,  de- 
scend "to  his  widow  during  her  widowhood  and  upon  her  mar- 
riage or  death  to  his  heirs  according  to  the  next  preceding  sec- 
tion^"  the  heirs  take  at  the  death  of  the  owner  a  vested  estate, 
subject  to  the  conditional  life  estate  of  the  widow. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnbll,  Circuit  Judge.     Affirmed. 

Proceedings  to  determine  the  descent  of  the  homestead  of 
Louis  Christiansen  under  sec.  2271,  Stats.,  as  it  existed  in 
1889. 

Louis  Christiansen  died  intestate,  leaving  a  widow  and  is- 
sue. Proceedings  were  commenced  in  the  county  court  to 
determine  whether  the  heirs  of  the  intestate,  at  his  decease, 
inherited  the  homestead  subject  to  the  interest  of  the  widow. 
The  decision  was  in  favor  of  such  heirs.  On  appeal  to  the 
circuit  court  the  decision  was  affirmed.  This  appeal  is  from 
the  judgment  accordingly  rendered. 

For  the  appellants  there  were  briefs  by  Hooper  &  Hooper, 
and  oral  argument  by  Ed.  M.  Hooper. 

In  support  of  the  judgment  of  the  circuit  court  there  was 
a  brief  by  Williams  &  Williams,  as  amid  curicsj  and  oral  ar- 
gument by  Oeo.  E.  WHXiams. 

Maeshaul,  J.  Sec  2270,  Stats.,  when  the  right  in  ques- 
tion arose,  provided  for  the  descent  of  real  estate  of  intestates, 
except  as  provided  in  the  succeeding  section  which  dealt  with 
the  descent  of  homesteads.  The  same  is  true  of  the  statutes 
now.     Sec.  2271  then  was  and  now  is  as  follows : 

"When  the  owner  of  any  homestead  shall  die,  not  having 
lawfully  devised  the  same,  such  homestead  shall  descend,  free 
of  all  judgments  and  claims  against  such  deceased  owner  or 
his  estate  except  mortgages  lavirfuUy  executed  thereon  and 
laborers'  and  mechanics'  liens,  in  the  manner  following: 

"(1)   If  he  shall  have  no  lawful  issue,  to  his  widow. 

"(2)  If  he  shall  leave  a  widow  and  issue,  to  his  widow 
during  her  widowhood,  and  upon  her  marriage  or  death  to 
his  heirs  according  to  the  next  preceding  section. 

"(3)  If  he  shall  leave  issue  and  no  vridow,  to  such  issue 
according  to  the  preceding  section. 

"(4)  If  he  shall  leave  no  issue  or  widow,  such  homestead 
shall  descend  under  the  next  preceding  section,  subject  to 
lawful  liens  thereon;  provided,  however,  if  there  be  no  widow 
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or  minor  child  of  such  deceased  owner  of  any  homestead  liv- 
ing at  the  time  of  his  death  such  homestead  shall  be  subject 
to  and  charged  with  the  expenses  of  his  last  sickness  and  of 
his  funeral  and  the  costs  and  charges  of  administration ;  and 
provided  further,  that  if  there  be  no  widow  and  no  child  and 
no  child  of  any  deceased  child  of  such  deceased  owner  of  any 
homestead  such  homestead  shall  be  subject  to  all  the  debts 
and  liabilities  of  such  deceased  owner." 

As  indicated  in  the  statement,  the  question  at  issue  here 
is  whether,  when  a  person  dies  intestate,  leaving  a  widow  and 
issue,  his  heirs  take  a  vested  estate,  or  the  whole  estate  goes 
to  the  widow  during  her  life  or  widowhood,  and  upon  her  re- 
marriage, if  such  event  occurs,  or  her  death,  it  then  vests  in 
the  heirs  of  the  intestate  living  at  that  time.  The  latter  is 
jcontended  for,  mainly  because  of  the  use  of  the  words  in  the 
second  subdivision  of  sec.  2271,  "upon  her  marriage  or 
death.'^  It  is  argued  that  such  language  indicates  that  the 
whole  title  vests  in  the  widow  until  the  happening  of  one  of 
the  events  mentioned  and  that  then,  and  not  until  then,  does 
the  interest  over  vest  and,  so,  must  be  held  to  go  to  the  then 
living  heirs  of  the  intestate. 

It  seems,  as  contended  by  counsel  in  opposition  to  the  fore- 
going proposition,  that  due  significailce  is  not  given  to  the 
words  "according  to  the  next  preceding  section."  That  indi- 
cates that  the  heirs  existing  at  the  death  of  the  testator  take 
the  estate  subject  to  the  right  of  the  wife  during  her  life  or 
widowhood.  We  are  safe  in  saying  that  for  around  half  a 
century  such  has  been  understood  to  be  the  legislative  intent 
The  matter  has  not  been  particularly  considered  here,  but  de- 
cisions have  been  made  upon  the  theory  that  such  is  the  mean- 
ing of  the  statute.  In  Ferguson  v.  Mason,  60  Wis.  377,  387, 
19  N.  W.  420,  without  the  matter  being  particularly  dis- 
cussed, the  court  held  that  at  the  death  of  an  intestate,  leav- 
ing a  homestead,  a  widow,  and  issue  "a  life  estate  descends 
to  his  widow,  on  condition  subsequent  that  she  does  not  marry, 
and  the  reversion  only  remains  in  the  heirs  of  the  deceased 


Digitized  by 


Google 


614         SUPEEME  COURT  OF  WISCONSIN.      [Dec. 
Miller  v.  Hart,  161  Wis.  611. 

husbanA^'  The  word  "remains/'  quite  clearly  indicates  that 
the  idea  of  the  court  was  that  the  heirs  of  an  intestate,  exist- 
ing at  his  death,  then  take  title  to  the  reversion,  but  with  en- 
joyment of  possession  postponed  until  termination  of  the  con- 
ditional life  estate;  that  the  two  estates — the  widow's  condi- 
tional life  estate  and  the  estate  in  remainder — ^vest  at  the 
same  time,  to  wit,  at  the  date  of  the  death  of  the  intestate. 
In  the  late  case  of  Lands  of  Sydow,  161  Wis.  325, 154  N.  W. 
371,  the  decision  went  upon  the  theory  that  the  homestead  of 
the  intestate  descended  immediately  upon  his  death,  as  indi- 
cated in  Ferguson  v.  Mason 

It  is  considered  that,  not  only  is  the  proposition  before  us 
practicably  ruled  in  favor  of  the  decision  complained  of  by 
the  decisions  of  this  court  to  which  we  have  referred;  but 
that  the  administration  of  the  statute  has  been  in  accordance 
therewith  so  long  as  to  render  the  meaning  suggested  a  firmly 
settled  rule  of  property.  As  an  original  proposition,  when 
sec.  2271  is  read  in  connection  with  the  preceding  section,  it 
pretty  plainly  provides  for  the  descent  of  the  whole  title  to 
the  homestead  at  the  death  of  the  intestate  owner,  he  leaving 
a  widow  and  issue ;  a  conditional  life  estate  to  the  widow  and 
the  reversion  to  the  intestate's  then  living  heirs. 

We  have  not  overlooked  any  of  the  decisions  cited  to  our 
attention  to  which  particular  reference  herein  has  not  been 
made.  None  of  them  se^n  to  have  any  helpful  bearing  on 
the  question  presented. 

By  the  Court. — The  judgment  is  affirmed. 
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ScTTBB,  Administrator,  Respondent,  vs.  Milwaxtkeb  Boabd 
OF  Fire  Undebwbitees,  Appellant 

November  18 — December  7, 1915. 

Municipal  corporations:  Charitable  corporations:  Board  of  fire  under- 
writers:  Liability  for  negligence  of  employees, 

1.  A  municipal  corporation,  as  it  exists  in  this  state,  is  a  body  cor- 

porate consisting  of  the  inhabitants  of  a  designated  area,  cre- 
ated by  the  legislature,  with  or  without  the  consent  of  such 
inhabitants,  for  governmental  purposes,  possessing  local  legls- 
latiye  and  administrative  power  and  power  to  exercise  within 
such  area  so  much  of  the  administrative  power  of  the  state  as 
may  be  delegated  to  it,  and  possessing  limited  capacity  to  own 
and  hold  property  and  to  act  in  purveyance  of  public  conven- 
iences. 

2.  A  board  of  fire  underwriters  incorporated  pursuant  to  sec  1922, 

Stats.,  is  not  a  municipal  corporation,  and  is  liable  for  negligent 
acts  of  members  of  a  fire  patrol,  established  and  controlled  by  it, 
in  performing  the  duties  of  such  patrol. 

3.  Such  a  board  is  not  a  charitable  corporation  nor  a  business  cor- 

poration performing  charitable  duties  as  to  which  the  rule  of* 
respondeat  superior  does  not  apply.  Effort  made  or  work  done 
in  furtherance  of  private  interest  does  not  become  charity  be- 
cause such  effort  or  work  at  the  same  time  promotes  the  public 
interest 

4.  A  private  corporation  acquires  no  immunity  from  liability  for  the 

acts  of  its  employees  when  such  acts  are  performed  under  its 
direction  in  aid  of  its  private  interest,  although  the  services  per- 
formed might  be  governmental  if  performed  by  a  municipal  cor- 
poration and  by  a  public  officer. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  F.  C.  Eschweiler,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  were  briefs  by  Quarles,  Spence  & 
Quarles,  attorneys,  and  Z.  A.  Fisii,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fish. 

For  the  respondent  there  was  a  brief  by  Otjen  <&  Otjen, 
and  oral  argument  by  Henry  H.  Otjen. 

TiMLiw,  J.  To  a  complaint  averring  that  the  defendant 
is  a  corporation  organized  and  existing  under  and  by  virtue 
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of  ch.  146,  Laws  1872,  ch.  73,  Laws  1<878,  and  sees.  1923, 
1924,  1926,  R  S.  1878,  and  containing  by  attached  exhib- 
its the  articles  of  incorporation,  by-laws,  and  rules  of  the  de- 
fendant, and  also  an  averment  in  sufficient  form  that  one  of 
defendant's  employees,  in  discharge  of  the  duties  of  such 
employment,  negligently  caused  the  death  of  plaintiffs  in- 
testate, the  defendant  demurred.  The  demurrer  was  over- 
ruled, and  this  appeal  from  the  order  followed. 

Sec.  1922,  Stats.,  authorizes  any  three  or  more  agents  or 
underwriters,  lawfully  doing  the  business  of  fire  insurance  in 
any  city,  to  become  incorporated  as  a  board  of  underwriters 
under  the  general  incorporation  laws  of  this  state  for  the 
usual  purposes  for  which  such  boards  are  established.  This 
board  is  permitted  to  establish  a  fire  patrol  in  any  city  where- 
in it  is  located.  The  patrol  is  under  the  control  of  the 
board.  It  is  made  the  duty  of  the  patrol  "to  discover  and 
prevent  fires  and  to  save  and  preserve  life  and  property  at 
and  after  fires."  The  patrol  has  the  right  to  enter  any  build- 
ing on  fire  or  which  may  be  in  danger  of  taking  fire  from 
other  burning  buildings;  subject  to  the  control  of  the  chief 
of  the  fire  department  of  the  city.  The  corporation  may  im- 
pose an  assessment  on  its  members  to  pay  the  expenses  of 
maintaining  said  patroL  Sees.  1923,  1924,  1925,  Stats. 
The  defendant  is  such  a  corporation. 

The  first  contention  of  appellants  counsel  is  that  defend- 
ant is  a  municipal  corporation.  The  argument  in  support  of 
this  is  more  erudite  and  interesting  than  convincing.  It 
should  be  borne  in  mind  that  the  meanings  of  words  change 
with  time.  Archaic  definitions,  except  when  they  relate  to 
obsolete  words  or  words  from  dead  languages,  which  words 
are  no  longer  in  popular  use,  are  of  little  value  in  arriving  at 
the  meaning  of  modem  statutes,  and  such  definitions  may  be 
very  misleading.  A  municipal  corporation  in  Wisconsin  to- 
day is  of  the  kind  mentioned  in  art.  XI  of  our  constitution. 
The  words  now  mean  a  body  corporate  consisting  of  the  in- 
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habitants  of  a  designated  area,  created  by  the  legislature, 
with  or  without  the  consent  of  such  inhabitants,  for  govern- 
mental purposes,  possessing  local  legislative  and  administra- 
tive power,  also  power  to  exercise  within  such  area  so  much 
of  the  administrative  power  of  the  state  as  may  be  delegated 
to  it,  and  possessing  limited  capacity  to  own  and  hold  prop- 
erty and  to  act  in  purveyance  of  public  conveniences.  It 
seems  obvious  that  the  defendant  is  not  such  a  corporation. 

The  defendant  further  contends  that  if  the  corporation  is 
not  a  municipal  corporation  it  is  a  charitable  corporation  and 
therefore  not  respoiisible  for  the  negligence  of  its  servants  in 
carrying  out  the  public  duty  of  saving  life  and  property  at  a 
fire.  It  is  to  be  observed,  however,  that  only  persons  who 
have,  directly  or  as  representatives  of  others,  a  pecuniary  in- 
terest in  saving  property  and  in  preventing  the  spread  of  fire, 
are  eligible  as  members  of  this  corporation.  Their  work  and 
that  of  their  servants,  while  it  advances  their  private  interest, 
also  advances  the  public  interest  This  is  not  an  unusual 
concomitant  of  selfish  acts,  as  a  little  reflection  will  show. 
The  defendant  is  clearly  not  a  charitable  corporation,  be- 
cause it  is  not  organized  under  ch.  91,  Stats.  1913,  which 
provides  for  the  organization  of  charitable  corporations. 
Corporations  whose  functions  are  apparently  charitable  may 
also,  it  is  true,  be  organized  under  sec  1771,  Stats.  Neither 
is  it  a  business  corporation  performing  charitable  duties. 
This  corporation  is  not  interested  in  saving  life,  but,  appar- 
ently in  order  to  harmonize  its  efforts  with  that  of  the  regu- 
lar fire  department  and  prevent  any  conflict  of  interest  or 
duty,  the  statute  imposes  duties  upon  the  patrol  mentioned 
similar  to  those  imposed  upon  the  regular  fire  department  of 
the  city.  Effort  made  or  work  done  in  furtherance  of  pri- 
vate interest  does  not  become  charity  because  such  effort  or 
work  at  the  same  time  promotes  the  public  interest  Charity 
has  been  many  times  defined  since  Saint  Paul  gave  his  world- 
famous  definition  to  the  Corinthians,  but  no  definition  yet  at- 
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tempted,  we  think,  includes  the  work,  in  his  own  interest,  of 
the  great  inventor,  the  eminent  physician,  or  the  corporation 
(sec.  1494,  Stats.)  for  the  prevention  of  horse  stealing,  or  the 
work  of  the  incorporated  detective  agency.  Even  a  munici- 
pal corporation,  when  engaged  in  the  performance  of  duties 
not  governmental,  is  responsible  for  the  negligence  of  its 
servants.  Piper  v.  Madison,  140  Wis.  311,  122  N.  W.  730  ; 
Weisenberg  v.  Winneconne,  56  Wis.  667,  14  N.  W.  871 ;  Mul- 
cairns  v.  Janesville,  67  Wis.  24,  29  N.  W.  565. 

A  municipal  corporation  loses  its  immunity  from  liability 
for  the  acts  of  its  servants  when  it  engages  in  other  than  gov- 
ernmental duties,  and  a  private  corporation  acquires  no  such 
immunity  when  it  engages  in  a  duty  through  a  servant  em- 
ployed by  it  and  under  its  direction  in  aid  of  its  private  in- 
terest, although  the  service  performed  might  be  governmental 
if  performed  by  a  municipal  corporation  and  by  a  public  oflB- 
cer.  III.  S.  Co.  v.  Novak,  184  III  501,  56  N.  E.  566;  S.  C. 
84  111.  App.  641 ;  Dickson  v.  Waldron,  135  Ind.  507,  524,  34 
N.  E.  506,  35  N.  E.  1,  24  L.  R.  A.  483;  King  v.  III.  Cent. 
R.  Co.  69  Miss.  245,  10  South.  42;  St  Louis,  I.  M.  £  S.  R. 
Co.  V.  Hackett,  58  Ark.  381,  24  S.  W.  881.  Looking  at  the 
question  from  the  viewpoint  of  precedent  and  authority,  a 
corporation  like  the  defendant  has  been  held  liable  respondeat 
superior  in  Newcomb  v.  Boston  P.  Dept.  151  Mass.  215,  24 
N.  E.  39;  Bates  v.  Worcester  P.  Dept.  177  Mass.  130,  58  N. 
E.  274,  and  Coleman  v.  Fire  Ins.  Patrol,  122  La.  626,  48 
South.  130 ;  all  of  which  were  cited  in  the  elaborate  opinion 
of  the  learned  circuit  judge  given  in  support  of  his  decision 
overruling  the  demurrer  in  this  case.  The  following  cases 
apparently  announce  a  contrary  doctrine :  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  St.  624,  15  Atl.  553,  1  L.  R  A.  417;  CoU  v. 
Fire  Engine  Co.  12  R  I.  202;  Wood  v.  Quimby,  20  R  I. 
482,  40  Atl.  161.  We  think  the  better  reason  is  with  the 
Massachusetts  and  Louisiana  cases. 

By  the  Court. — Order  affirmed. 
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Hilton  and  another,  Executors,  Respondents,  vs.  Rahr  and 
wife,  Appellants, 

yovemher  19 — December  7, 1915. 

Gifts  inter  vivos;  Evidence:  Competency:  Self -serving  declarations: 
Invalid  will:  Transfer  of  note  by  parol:  Mistake  of  trial  court  as 
to  law:  Appeal:  Findings  presumed  to  rest  on  competent  evi- 
dence only:  Witnesses:  Competency:  Transactions  with  person 
since  deceased. 

1.  Self -serving  declarations,  whether  oral  or  written,  not  part  of  the 

res  gestce,  are  incompetent. 

2.  Declarations  of  a  donor  after  a  gift  and  in  derogation  of  it  are  in- 

competent to  disprove  the  gift 
[3.  Whether,  when  the  alleged  acts  and  words  of  a  gift  are  so  am- 
biguous that  the  transaction  might  be  either  a  gift  or  a  bail- 
ment, declarations  of  the  alleged  donor  contained  in  an  abortive 
attempt  by  him  to  make  a  will  or  codicil  are  competent  as  verbal 
acts  and  part  of  the  res  gestae,  not  decided.] 

4.  Oral  comments  by  the  trial  judge,  in  deciding  U^e  case,  upon  the 

informality  of  a  transaction  by  which,  it  wasj  claimed,  without 
any  written  transfer  a  father  made  a  gift  to  his  son  of  a  note  for 
a  large  amount  executed  by  the  son  and  secured  by  a  mortgage, 
are  held  not  to  show  that  the  judge  believed  the  evidence  insuf- 
ficient in  law  to  support  a  gift  or  that  his  finding  against  a  gift 
was  based  upon  an  erroneous  view  of  the  law. 

5.  Where  there  is  competent  evidence  sufficient  to  support  a  finding 

by  the  trial  court,  this  court  will  presume,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  that  such  finding  rests  upon 
^he  competent  evidence  solely. 

6.  The  question  being  as  to  whether  a  deceased  father  had  in  his 

lifetime  made  a  certain  gift  to  his  son,  the  son  was  not  compe- 
tent to  testify  as  to  transactions  or  communications  personally 
had  with  the  father  concerning  which  no  witness  had  been  ex- 
amined in  behalf  of  the  opposite  party. 

7.  In  such  case,  where  the  son  had  been  examined  under  sec.  3825, 

Stats.,  at  the  instance  of  the  father's  executors,  his  testimony 
then  given  was  not  admissible  in  his  behalf. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Chester  A.  Fowler,  Judge.     Affirmed. 

The  plaintiffs  were  the  executors  of  the  will  of  Charles 
Rahr,  Sr. 
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For  the  appellants  there  was  a  brief  by  Charles  OeUerich, 
attorney,  and  Thompson,  Thompson,  Allen  &  Oruenewald,  of 
counsel,  and  oral  argument  by  Mr.  J.  C.  Thompson  and  Mr. 
Oellerich. 

For  the  respondents  there  was  a  brief  signed  by  Bouck, 
Hilton,  Kluwin  &  Dempsey;  a  separate  brief 'by  P.  H.  Mar- 
tin, of  counsel ;  and  oral  argument  by  Mr.  Martin  and  Mr.  E. 
J.  Dempsey. 

Timlin,  J.  The  executors  respondent  brought  this  suit  to 
foreclose  a  mortgage  executed  by  the  appellants  to  Charles 
Rahr,  Sr.,  and  had  judgment  of  foreclosure  and  sale  for  a  sum 
due,  a  sum  to  become  due,  solicitor's  fees,  and  costs.  Th» 
appellants  defended  the  foreclosure  suit  on  the  groimd  that 
the  mortgagee,  Charles  Rahr,  Sr.,  had  prior  to  his  death  and 
in  the  month  of  August,  1911,  made  a  gift  of  the  note  secured 
by  this  mortga^  to  his  son,  the  appellant  Charles  Rahr,  Jr. 
Appellants  contend  that  the  trial  court  erred  in  finding 
against  such  gift,  and  that  the  latter  finding  rests  in  some  es- 
sential particulars  upon  an  erroneous  view  of  the  law  and 
upon  incompetent  evidence. 

Immediately  prior  to  the  alleged  gift  the  relations  of  the 
parties  were  such  that  the  appellant  Charles  owed  his  father 
upon  the  note  in  suit  $38,500,  bearing  interest  at  four  per 
cent,  per  annum.  This  note  was  secured  by  mortgage  on  the 
brewery  property.  The  son  was  paying  interest  to  the  father 
on  this  note  at  the  rate  of  $30  per  week,  and  the  note  was  car- 
ried on  the  books  of  account  of  the  son  among  bills  payable 
as  a  liability.  The  father  had  other  notes  and  mortgages  be- 
longing to  the  son  which  the  former  held  as  collateral  to  the 
note  for  $38,600.  The  family  of  the  father  consisted  of  his 
son,  six  daughters,  and  his  wife,  the  mother  of  these  children. 
On  the  day  in  question  in  August,  1911,  the  father  was  en- 
gaged in  bringing  to  the  oflice  of  his  son  in  the  brewery,  not 
as  a  gift  but  as  a  business  transaction,  certain  other  notes  and 
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mortgages  and  abstracts.  He  handed  over  the  bundle  of 
papers  to  the  son  without  comment.  Taking  the  papers,  the 
son  found  among  them  the  note  in  question,  and,  speaking 
German,  called  his  father's  attention  to  it  and  received  a 
reply  as  follows:  "Pa,  hier  ist  die  note  du  gagen  mir  hatte  on 
die  brauerei.*'  The  father  answered :  "Das  ist  deins,  behalte 
es."  The  witness  translates  this:  "Pa,  here  is  the  note  you 
have  against  me  on  the  brewery  property."  "That  is  yours, 
keep  it'*  Nothing  more  was  said  by  either  father  or  son. 
There  is  some  variance  in  detailing  the  exact  expressions 
-  used,  but  nothing  was  said  more  strongly  indicative  of  a  gift 
than  the  foregoing.  The  note  had  indorsed  on  the  back  the 
following  statement  in  the  father's  handwriting:  "April  1st, 
1910.  Settled  balance  thirty-eight  thousand  five  hundred." 
The  son  put  the  note  away  with  his  private  papers  and  kept 
it  until  after  the  death  of  his  father,  which  occurred  on  No^ 
vember  30,  1913.  The  father  died  testate  leaving  a  vnll 
dated  May  4,  1908.  The  will  recited  that  no  provision  was 
made  therein  "for  my  son,  Charles  Rahr,  because  in  my  life- 
time I  have  transferred  to  him  my  brewery  business  at  a 
value  much  less  than  its  real  worth  and  which  took  into  con- 
sideration his  share  of  my  estate."  Evidence  was  offered 
tending  to  corroborate  the  truth  of  this  recital.  The  indorse- 
ment on  the  note  was  explained  by  the  fact  that  on  the  date 
mentioned  it  was  ascertained  that  the  balance  due  on  the  note, 
which  was  originally  for  $57,000,  had  been  reduced  by  pay- 
ments made  by  the  son  to  $38,500.  Among  the  papers  of  the 
father  after  his  death,  inclosed  in  a  sealed  envelope  indorsed 
"My  last  will,  to  be  opened  after  my  death,"  was  found  a 
paper  in  the  handwriting  of  deceased  in  words  and  figures 
following: 

"Oshkosh,  September  19, 1912. 
"Today  I  have  to  change  my  last  will,  deposited  with  Oeo. 
nUton.     I  guess  made  in  the  year  1908.     My  daughter, 
Anna  Sternberg,  shall  have  her  full  share  with  my  other 
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daughters,  of  my  money,  provided  she  promises  never  to  live 
with  her  husband,  Alfred  Sternberg,  again  nor  let  him  have 
any  assistance,  because  he  swindled  me  out  of  thirteen  thou- 
sand dollars.  My  wife's  money,  thirty-eight  thousand  five 
hundred  dollars,  is  on  interest  with  my  son  Charley,  secured 
by  a  mortgage  on  his  property  although  made  in  my  name,  be- 
longs to  my  wife.  Charley  has  his  full  share  of  my  and  my 
wife's  money,  and  promised  not  to  claim  anything  after  our 
deaths.  After  my  death,  the  girls  may  divide  what  is  left, 
share  and  share  alike. 

"Charles  Rahb,  Sr."     (Seal.) 

This  paper  is  referred  to  as  Exhibit  C. 

There  was  some  other  evidence  on  the  part  of  defendants 
tending  in  some  degree  to  corroborate  the  claim  that  there 
was  a  gift.  Exclusive  of  evidence  challenged  as  incompetent 
there  was,  on  the  part  of  the  plaintiflFs,  evidence  tending  to 
show  that  after  the  date  of  the  alleged  gift  the  son  continued 
to  carry  this  note  in  his  bills  payable  account,  and  to  pay  in- 
terest thereon  as  before  the  gift ;  that  he  made  verified  reports 
to  the  federal  and  state  income  tax  ofiicers  in  which  he  listed 
this  note  as  an  outstanding  debt;  he  made  no  attempt  to  get 
back  his  collateral  or  to  get  the  mortgage  securing  the  note,  or 
to  get  a  satisfaction  of  the  mortgage;  he  told  no  one  of  his 
good  f ortime,  not  even  his  wife ;  he  renewed  fire  insurance  on 
the  brewery,  the  policies  containing  a  provision :  "Loss  pay- 
able to  Charles  Rahr,  mortgagee,  as  his  interest  may  appear.'' 
When  he  heard  his  father's  will  read  he  was,  or  affected  to  be, 
much  dissatisfied  because  he  was  not  provided  for  in  some 
way,  and  he  made  no  claim  that  there  was  a  gift  to  him.  He 
consented  to  probate  of  the  will  and  waiver  of  notice,  and 
being  shown  Exhibit  C  he  still  made  no  claim  that  there  had 
been  a  gift  As  late  as  January,  1914,  he  said  to  Mr.  Hilton, 
one  of  the  executors  of  the  will,  that  if  his  father  had  only 
given  him  a  diamond  he  would  have  been  satisfied,  and  on  a 
prior  occasion  after  the  death  of  his  father  he  said  to  his  sis- 
ter, "He  was  no  father  to  me,  he  was  my  worst  enemy.  He 
gave  people  like  Sternberg  and  Mrs.  Long  anything  for  the 
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asking,  but  what  did  he  give  me,  nothing  but  a  few  hundred 
dollars  at  the  time  I  was  married."  It  would  serve  no  good 
purpose  to  pursue  this  branch  of  the  subject  further.  There 
was  evidence  of  unquestioned  competency  sufficient  to  sup- 
port the  findings. 

The  learned  circuit  judge  in  deciding  the  case  conmiented 
orally  upon  the  informality  of  this  large  transaction  and  the 
absence  of  any  written  transfer  to  the  son.  It  is  argued  that 
these  remarks  indicate  a  belief  by  the  circuit  judge  that  the 
evidence  on  the  part  of  the  defendants  was  insufficient  in  law 
to  support  a  gift  We  cannot  bring  ourselves  to  the  convic- 
tion that  this  contention  is  sound. 

It  is  next  argued  that  the  court  undoubtedly  gave  weight 
to  Exhibit  C  and  that  this  writing  was  incompetent.  We  all 
recognize  that  self-serving  declarations,  whether  oral  or  writ- 
ten, not  part  of  the  res  gestce,  are  incompetent,  and  that  dec- 
larations of  a  donor  after  a  gift  and  in  derogation  of  that 
gift  are  incompetent.  But  a  majority  of  the  court  consider 
it  unnecessary  to  pass  upon  the  question:  when  the  alleged 
acts  and  words  of  gift  are  so  ambiguous  that  the  transaction 
might  be  either  a  gift  or  a  bailment,  whether  declarations  of 
the  alleged  donor  contained  in  an  abortive  attempt  by  him  to 
make  a  will  or  codicil  are  competent  as  verbal  acts  and  part 
of  the  res  gestce.  It  is  considered  that  there  is  nothing  in  the 
record  to  show  that  the  trial  judge  gave  any  weight  to  Ex- 
hibit C  beyond  the  fact  that  the  son,  when  confronted  with 
that  declaration  of  his  father,  made  no  claim  that  there  had 
been  a  gift  to  the  former.  It  is  believed,  therefore,  that  the 
case  is  governed  by  the  rule  that,  where  there  is  competent 
evidence  sufficient  to  support  a  finding,  this  court  will  pre- 
sume, in  the  absence  of  an  affirmative  showing  to  the  con- 
trary, that  that  finding  rests  upon  the  competent  evidence 
solely. 

The  majority  of  the  court,  therefore,  declines  to  commit 
the  court  on  the  question  of  competency  of  Exhibit  C,  al- 
though the  writer  considers  it  competent  under  the  circum- 
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stances  here  shown.  We  discover  no  error  in  excluding  the 
testimony  of  Charles  Bahr,  Jr.,  relative  to  transactions  or 
xjommunications  personally  had  with  his  deceased  father  on 
or  about  April  1,  1910,  or  in  August,  1911. 

Although  the  plaintiffs  questioned  witnesses  in  this  action 
with  refa^nce  to  other  transactions  or  communications  be- 
tween the  appellant  and  his  father,  deceased,  no  witness  was 
examined  in  their  behalf  concerning  the  communications  of 
April  1,  1910,  or  August,  1911.  Sec  4069,  Stats.  1913; 
Anderson  v.  Anderson,  136  Wis.  328,  117  N.  W.  801.  In  a 
different  proceeding  under  sec.  3825,  Stats.  1913,  the  defend- 
ant Charles  was  examined  at  the  instance  of  the  executors 
under  oath.  On  the  trial  of  this  action  defendants  offered  in 
evidence  the  testimony  of  Charles  so  given.  It  was  properly 
excluded,  we  think,  imder  the  rule  of  Maidaner  v.  Smith,  102 
Wis.  30,  78  N.  W.  140. 

By  the  Court. — Judgment  affirmed- 


Babtobtt,  Appellant,  vs.  Doyle,  Eespondent 

Novemher  19— December  7, 1915. 

Real-estate  brokers:  Commissions:  Exclusive  agency:  Assent  to  con- 
tract:  Evidence:  Sufficiency:  Questions  for  jury. 

The  question  being  whether  plaintiff's  modified  contract  of  agency 
to  sell  defendant's  farm  was  for  an  ezclusive  agency,  plaintiff 
testified  that,  after  the  parties  had  agreed  upon  certain  modifi- 
cations of  the  original  contract,  he  said  to  defendant  that  it 
was  understood  that  he  (plaintiff)  was  to  have  an  exclusive  con- 
tract as  before,  and  also  said  they  ought  to  have  something  in 
writing  to  show  what  the  contract  was,  to  which  defendant  re- 
plied that  it  was  not  necessary  to  have  it  in  writing  and  that  his 
word  was  as  good  as  his  bond.  Held,  that  such  testimony,  if 
true,  established  an  exclusiye  agency,  since  it  showed  that  de- 
fendant assented  as  well  to  the  exclusiye  part  of  the  contract 
testified  to  as  to  any  other  part;  and  it  was  error,  therefore,  to 
take  the  question  from  the  Jury  on  the  ground  that  there  was  no 
eyidence  of  an  exclusiye  agency. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Gsosas  Olbmbntson,  Circuit  Judge.     Reversed. 

Action  to  recover  commission  on  an  alleged  exclusive  con- 
tract for  the  sale  of  real  estate. 

The  cause  was  submitted  to  the  jury  on  a  special  verdict  of 
two  questions.  In  answer  to  the  first  they  found  plaintiff 
was  not  the  procuring  cause  of  the  sale.  Upon  the  second 
question,  whether  defendant  gave  plaintiff  an  exclusive  agency 
for  the  sale  of  his  farm,  they  were  unable  to  agree,  and  the 
court  finally  directed  them  to  answer  it  in  the  negative  on  the 
ground  that  there  .was  no  evidence  of  an  exclusive  agency. 
From  a  judgment  dismissing  the  complaint  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Kopp  &  Brunch- 
horst,  and  oral  argument  by  Arthtir  W.  Kopp. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Qeo.  B.  Clementsan  and  T.  J.  FUzpairich. 

ViNJB,  J.  It  was  conceded  upon  the  trial  that  defendants 
farm  was  sold  by  an  agent  other  than  plaintiff  within  the 
time  of  the  exclusive  agency,  if  there  was  ona  Defendant 
also  concedes  that  if  plaintiff  had  an  exclusive  agency  he 
would  be  entitled  to  recover  though  he  was  not  the  procuring 
cause  of  the  sale.  This  leaves  for  determination  the  sole 
question  whether  there  was  sufficient  evidence  of  an  exclusive 
agency  to  carry  that  issue  to  the  jury.  Plaintiff  asserts  and 
defendant  denies  that  the  original  contract  entered  into  be- 
tween them  gave  him  the  exclusive  right  to  sell  the  farm. 
Such  contract  was  for  a  commission  of  $300.  He  worked 
under  that  for  a  while  and  then  secured  a  modification  of  it 
because  the  commission  was  inadequate,  and  the  question  is, 
Was  this  modified  contract  one  for  an  exclusive  agency? 
Upon  this  subject  plaintiff's  testimony  is  as  follows : 

'We  got  out  of  the  car  and  Doyle,  Cullen,  and  myself 
walked  up  onto  the  porch.     I  said  to  him  I  wanted  to  see  him 
about  the  farm,  and  he  said  all  right  and  we  sat  down  on  the 
Vol.  161 --40 
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porch.  I  told  him  that  I  couldn't  afford  to  handle  the  farm 
on  the  basis  that  I  had  it  That  it  was  hard  to  ^ist  the 
services  of  other  real-estate  men  upon  that  basis,  because 
there  was  nothing  to  split  with  them ;  the  time  we  split  $300 
there  was  nothing  in  it  for  any  other  agent,  and  that  I  wanted 
to  make  other  arrangements  with  him  if  possible  for  more 
money  in  case  of  a  sale.  Doyle  asked  what  I  wanted  and  I  said 
that  two  per  cent  on  a  farm — on  any  farm — was  regular;, 
but  on  a  farm  as  rough  as  his  farm  and  as  large,  hard  to  sell, 
that  a  man  ought  to  have  $5  an  acre.  He  said  he  would  not 
give  it  to  me.  'Well,'  I  said,  'what  is  the  matter  with  hold- 
ing the  farm — or  you  accepting  $95  an  acre  net  and  allow  me 
all  that  I  can  get  over.  If  I  can  get  $100  an  acre  the  $5  is 
mine.  That  is,  whatever  I  can  get  over  is  mine.'  And  he 
said,  'Well,  I  don't  know,  I  will  see.'  And  he  went  into  the 
house,  presumably  to  talk  to  his  wife,  because  he  said  'I  will 
talk  it  over  with  my  wife,'  and  he  came  out  in  a  few  minutes 
and  said  'We  will  do  that'  I  wouldn't  say  whether  his  wife 
came  back  with  him,  but  I  think  she  did.  And  I  told  him 
that  it  was  understood  that  I  had  the  exclusive  agency  the 
same  as  before  and  that  he  had  to  hold  it  at  $100  an  acre  and 
send  all  purchasers  to  me;  if  there  was  any  cutting  in  the 
price  to  be  done  that  I  would  do  it,  but  I  told  him  that  I 
would  not  hold  for  $100  an  acre  if  I  had  an  offer  of  anything 
over  $95  and  couldn't  do  any  better  that  I  would  sell  the 
farm,  before  January  1st,  as  he  said  it  would  have  to  be  sold 
before  January  1st,  1915,  or  he  would  have  to  make  other  ar- 
rangements, he  would  have  to  know  what  he  could  do.  And 
I  said  to  him,  'We  ought  to  have  something  in  writing  to  this 
effect,'  and  he  said,  'It  isn't  necessary  to  have  this  in  writing 
with  me.  My  word  is  as  good  as  my  bond.'  I  said,  'Cullen, 
you  heard  the  agreement'     He  said  'Yes.' " 

Cullen,  who  drove  plaintiff  to  defendant's  house  and  who 
was  present  during  the  conversation,  corroborates  plaintiff  as 
to  what  was  said. 

Relative  to  the  testimony  of  the  plaintiff  the  court  in- 
structed the  jury:  "Now  I  charge  you  now  on  this  testimony, 
that,  taking  the  testimony  of  Bartlett  as  being  absolutely  true, 
it  does  not  prove  an  exclusive  agency  to  sell  this  land."     Er- 
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rors  are  assigned  because  the  court  so  instructed  the  jury  and 
because  he  directed  the  jury  to  answer  the  second  question  in 
the  negative.  Both  assignments  of  error  are  well  taken. 
Plaintiff's  testimony,  if  true,  established  an  exclusive  agency 
for  the  sale  of  the  land  till  January  1,  1915.  The  court,  if 
we  understand  him  correctly,  seems  to  have  been  of  the  opin- 
ion that,  because  defendant  made  no  separate  assent  to  the 
proposition  that  plaintiff  was  to  have  an  exclusive  agency, 
therefore  he  did  not  assent  at  all.  This  we  aeem  an  errone- 
ous construction  of  the  testimony.  When  plaintiff  said  they 
ought  to  have  something  in  writing  to  show  what  the  contract 
was,  and  defendant  replied,  "It  isn't  necessary  to  have  this  in 
writing  with  me.  My  word  is  as  good  as  my  bond,"  he  as- 
sented as  well  to  the  exclusive  agency  part  of  the  contract 
testified  to  as  to  any  other  part  thereof,  assuming  plaintiff's 
testimony  to  be  true.  The  denial  by  the  defendant  and  his 
sons  that  an  exclusive  contract  of  sale  was  given  plaintiff 
made  the  disputed  fact  a  jury  question. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


\7iLL  OF  EvENsoN :  EusT  and  others.  Appellants,  vs.  Even- 
son,  Administrator,  Respondent 

November  19— December  7,  1915. 

Trusts  and  trustees:  Validity  of  trusts  in  personal  property :  Public 
charitable  trusts:  Definiteness:  Wills, 

1.  Where  a  trust  Is  in  personal  property  only,  the  statute  of  uses  and 

trusts  (sec.  2081,  Stats.)  does  not  apply. 

2.  A  trust  in  personal  property  is  valid  if  It  is  for  a  lawful  purpose 

and  is  sufficiently  definite  and  certain  so  that  a  court  can  deal 
with  and  enforce  it  in  the  exercise  of  its  judicial  functions. 

3.  Public  trusts  created  by  will,  charitable  in  their  nature  and  for 

the  benefit  of  certain  classes,  whether  in  real  or  personal  prop- 
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erty,  are  necessarily  somewhat  Indefinite  and  vague  and  the  in- 
dividuals can  never  be  named;  but  if  the  class  and  the  general 
limits  of  the  testator's  purpose  be  ascertainable  by  any  reason- 
able means,  his  wishes  will  be  carried  out  by  the  courts. 

4.  Bequests  to  an  incorporated  church  synod  to  be  used  and  applied 

for  the  benefit  of  certain  incorporated  and  unincorporated  chari- 
table and  educational  organizations  within  or  under  the  control 
of  the  Bjuod,  and  bequests  to  separately  incorporated  educa- 
tional institutions  conducted  in  the  Interest  and  under  the  aus- 
pices of  the  synod,  are  held  to  be  valid  public  trusts. 

5.  A  provision  ifi  the  will  authorizing  the  synod  to  declare  forfeited 

the  last-mentioned  bequests  in  case  the  said  institutions  ceased 
to  be  conducted  in  the  interest  and  under  the  auspices  of  the 
synod,  was  valid. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  E.  C.  Higbeb,  Circuit  Judge.     Affirmed. 

This  is  a  proceeding  for  the  construction  of  the  will  of 
Ouden  Evenson.  It  was  commenced  in  the  county  court  and 
the  judgment  rendered  in  that  court  was  aflirmed  upon  ap- 
peal by  the  circuit  court 

After  making  certain  minor  bequests  the  will  in  question 
contains  the  following  provisions  which  are  claimed  by  the 
appellants  (the  residuary  legatees)  to  be  invalid: 

"VIII.  I  give,  devise  and  bequeath  to  *The  Synod  for  the 
Norwegian  Evangelical  Lutheran  Church  in  America'  the 
hereinafter  named  sums  of  money,  which  shall  constitute  so 
many  legacies  as  the  institutions  belonging  to  and  owned  and 
conducted  by  said  Synod  hereinafter  named  and  described, 
and  indicated  in  order  by  the  letters  a,  b,  c,  d,  e,  and  f  under 
this  eighth  provision  of  my  will.  Said  legacies  shall  bear 
my  name  and  the  name  of  my  deceased  wife,  Randine  Even- 
son,  and  be  used  and  applied  for  the  purposes  and  in  the  man- 
ner hereinafter  stated,  to  wit : 

"A.  Three  thousand  dollars  ($3,000)  to  the  Church  Ex- 
tension Fund  of  said  Synod,  said  sum  of  money  to  be  lent  to 
congregations  for  a  term  of  six  years  provided  so  long  a  time 
is  asked  for,  and  for  each  and  every  loan  the  best  security 
must  be  demanded  and  obtained. 

"B.  One  thousand  dollars  ($1,000)  to  the  Home  for  the 
Old  People  erected  and  conducted  by  said  Synod  near  Stough- 
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ton,  Dane  Co.,  Wisconsin.     The  interest  of  ^aid  money  to  be 
used  for  the  support  of  said  Home. 

"C.  One  thousand  doUars  ($1,000)  to  the  Martin  Luther 
Orphans'  Home,  owned  and  supported  by  said  Synod,  and 
situate  near  Stoughton,  Dane  Co.,  Wisconsin.  The  inter- 
est of  said  money  to  be  used  for  the  support  of  said  Home. 

"D.  One  thousand  dollars  ($1,000)  to  the  Mission  for 
Seamen  in  such  parts  as  said  Synod  shall  select  The  inter- 
est of  such  money  to  be  used  for  the  support  of  said  Mission. 

"E.  Two  thousand  dollars  ($2,000)  to  the  Norwegian 
Luther  College  of  Decorah,  Iowa,  owned  and  supported  by  said 
Synod,  and  incorporated  under  the  laws  of  the  state  of  Iowa, 
the  members  of  said  corporation  being  the  same  as  the  mem- 
bers of  said  Synod.  The  interest  of  said  money  shall  an- 
nually be  used  for  the  aid  and  support  of  one  or  more  worthy 
farmers'  sons  studying  at  said  college,  providing  they  shall 
be  in  neqd  of  such  aid  and  support.  Preference  in  awarding 
the  annual  interest  of  said  money  shall  be  shown  farmers' 
sons  from  the  eastern  district  of  said  Synod. 

"F.  Two  thousand  dollars  ($2,000)  to  the  Luther  Sem- 
inary in  Hamline,  St.  Paul,  Minnesota,  owned  and  supported 
by  said  Synod.  The  interest  of  said  money  shall  annually 
be  used  for  the  aid  and  support  of  one  or  more  worthy  farm- 
ers' sons  studying  at  said  seminary,  provided  they  shall  be 
in  need  of  such  aid  and  support  Preference  in  awarding  the^ 
annual  interest  of  said  money  shall  be  shown  farmers'  sons 
from  the  eastern  district  of  said  Synod. 

"IX.  I  give,  devise  and  bequeath  to  the  hereinafter  named 
institutions  having  separate  incorporations,  but  created  and 
conducted  in  the  interest  of  and  under  the  auspices  of  the 
Synod  for  the  Norwegian  Evangelical  Lutheran  Church  in 
America,  the  following  sums  of  money,  to  wit  : 

**To  Gale  College  situate  in  Galesville,  county  of  Trem- 
pealeau, and  state  of  Wisconsin,  two  thousand  dollars 
($2,000),  the  annual  interest  of  which  money  shall  be  used 
for  the  aid  and  support  of  one  or  more  worthy  farmers'  sons, 
who  shall  be  in  need  of  such  aid  and  support,  and  who  shall 
be  members  of  congregations  belonging  to  the  eastern  district 
of  aforesaid  Synod. 

"To  H.  A.  Preus  Academy  situate  in  Albion,  county  of 
Dane,  and  state  of  Wisconsin,  two  thousand  dollars  ($2,000), 
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the  annual  interest  of  which  money  shall  be  used  and  applied 
for  the  same  purpose  and  in  the  same  manner  as  mentioned 
above  under  Gale  College.  These  two  above  mentioned  be- 
quests shall  constitute  so  many  legacies  bearing  my  name  and 
the  name  of  my  deceased  wife,  Randine  Evenson. 

"In  case,  however,  said  institutions.  Gale  College  and  H. 
A.  Preus  Academy,  or  any  or  either  of  them,  shall  cease  to 
be  run  and  conducted  in  the  interest  and  imder  the  auspices 
of  said  Synod,  and  shall  cease  to  remain  under  the  control  of 
and  be  operated  by  members  of  congregations  belonging  to 
and  connected  with  said  Synod,  said  Synod  shall  be  empow- 
ered and  it  is  hereby  empowered  to  declare,  adjudge  and  de- 
cree the  above  named  legacies,  mentioned  in  this  ninth  pro- 
vision of  my  will,  forfeit.  And  when  any  or  both  of  the 
said  legacies  shall  be  declared  forfeit,  such  legacy  or  legacies, 
as  the  case  may  be,  shall,  and  it  is  so  hereby  ordered,  constitute 
one  legacy  bearing  my  name  and  the  name  of  my. said  de- 
ceased wife,  and  the  annual  interest  of  said  legacy  shall  be 
used  for  the  benefit  and  support  of  the  Inner  Mission  of  the 
eastern  district  of  said  Synod. 

"XL  All  the  rest  or  remainder,  if  any,  of  my  estate  which 
shall  be  left  after  the  foregoing  provisions  shall  be  executed 
and  provided  for  I  give,  devise  and  bequeath  to  the  Synod 
for  the  Norwegian  Evangelical  Lutheran  Church  in  America 
to  constitute  a  legacy  bearing  my  name  and  the  name  of  my 
deceased  wife,  Randine  Evenson,  the  annual  interest  of  said 
legacy  to  be  equally  divided  between  the  Gonner  Mission  of 
the  eastern  district  of  said  Synod  and  the  Outer  Mission  of 
said  Synod  and  used  for  the  support  of  said  Mission.  But 
if  said  rest  or  remainder  shall  be  more  than  four  thousand 
dollars  ($4,000),  such  excess  or  overplus  shall  be  equally  di- 
vided between  my  two  brothers,  Ole  and  Gulbrand,  or  their 
heirs,  and  John  Torgerson  and  JElsie  Hulberg  or  their  heirs." 

It  appears  by  the  evidence  that  the  Synod  of  the  Nor- 
wegian Evangelical  Lutheran  Church  in  America  is  a  cor- 
poration ;  that  the  bodies  named  in  subdivisions  A,  B,  C,  and 
D  of  paragraph  VIII  are  unincorporated  organizations  with- 
in the  Synod,  created  by  and  under  its  direction,  the  work 
of  each  being  charitable  work  along  the  lines  suggested  by 
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its  name;  that  the  educational  institution  named  in  subdivi- 
sion E  is  an  incorporated  institution  and  the  one  named  in 
subdivision  F  is  unincorporated,  but  both  are  imder  the  con- 
trol of  the  Synod,  which  directs  their  policies  and  makes  con- 
tributions to  their  support;  that  the  institutions  referred  ta 
in  paragraph  IX  are  incorporated  and  that  their  legal  names 
are  "Gale  University"  and  "H.  A.  Preus  Lutheran  Acad- 
emy" respectively,  but  that  they  are  frequently  called  by  the 
names  used  in  the  will ;  that  the  Synod  has  no  absolute  con- 
trol over  them,  but  makes  yearly  contributions  to  each  so  long 
as  it  conforms  to  the  policy  of  the  Synod,  and  also  that  it  ex- 
ercises visitorial  jurisdiction  over  them. 

It  was  held  by  both  county  and  circuit  courts  that  the  be- 
quests attacked  were  valid. 

For  the  appellants  there  was  a  brief  signed  by  Bentley, 
Kelley  &  Hill,  and  oral  argument  by  Frank  R.  Bentley. 

John  F.  Doherty  (attorney  for  the  administrator)  and 
James  Thompson  (attorney  for  the  Synod),  for  the  respond- 
ent 

WiNSLOW,  C.  J.  The  trusts  created  by  this  will  are  trusts^ 
in  personal  property  alone,  not  in  real  estate,  hence  the  stat- 
ute of  uses  and  trusts  (sec.  2081,  Stats.)  has  no  application 
to  them.  McWUliams  v.  Gough,  116  Wis.  576,  93  N.  W. 
550,  and  cases  cited.  No  reason  is  perceived  why  most  if 
not  all  of  the  trusts  contained  in  the  will  would  not  be  valid 
as  charitable  trusts  even  if  they  were  trusts  in  real  estate 
under  the  doctrines  so  fully  set  forth  in  the  cases  of  Dodge 
V.  Williams,  46  Wis.  70,  1  N.  W.  92,  50  N.  W.  1103;  Har- 
rington V.  Pier,  105  Wis.  485,  82  K  W.  345;  Becker  v. 
Chester,  115  Wis.  90,  91  N.  W.  87,  650 ;  Kavanaugh  v.  Watt, 
143  Wis.  90,  126  N.  W.  672;  Richtman  v.  Watson,  150  Wis. 
385,  136  N.  W.  797.  As  they  are  personal  property  trusts, 
however,  it  is  unnecessary  to  decide  the  question. 

All  that  is  required  of  a  valid  trust  in  personal  property 
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is  that  it  shall  be  for  a  lawful  purpose  and  be  sufficiently 
definite  and  certain  so  that  a  court  can  deal  with  it  in  the  ex- 
ercise of  its  judicial  functions  and  enforce  it  The  trusts 
before  us  are  plainly  not  private  trusts  but  public  trusts 
charitable  in  their  nature  and  for  the  benefit  of  certain 
classes;  such  trusts,  whether  in  real  or  personal  property, 
are  necessarily  somewhat  indefinite  and  yagua  The  indi- 
viduals can  never  be  named,  but  if  the  class  and  the  general 
limits  of  the  testator^s  purpose  be  ascertainable  by  any  rea- 
sonable means  the  wishes  of  the  testator  will  be  carried  out 
by  the  courts.  Were  the  trusts  private  trusts  different  con- 
siderations would  arise. 

We  see  no  reason  to  doubt  the  validity  of  the  provision  in 
paragraph  IX  authorizing  the  Synod  to  declare  forfeited  the 
bequests  to  Gale  College  and  the  Preus  Academy  in  case 
those  institutions  cease  to  be  condupted  in  the  interest  and 
under  the  auspices  of  the  Synod. 

By  the  Court. — Judgment  affirmed- 


Ohio  Electric  Company,  Respondent,  vs.  Wisconsin- 
Minnesota  Light  &  Power  Company,  Appellant 

Novemher  19— December  7, 1915. 

Contracts:  Parol  evidence  to  vary  toriting:  Sale  under  trade-name: 
Implied  warranty  of  fitness:  Acceptance. 

1.  In  the  absence  of  fraud  and  mistake  parol  evidence  of  antecedent 

or  contemporaneous  oral  agreements  between  the  parties  is  in- 
admissible to  contradict,  alter,  or  modify  their  written  contract. 

2.  Where,  by  written  order  and  acceptance,  vacuum  cleaners  were 

purchased  merely  by  their  known  trade-name,  without  other 
specification,  there  was,  under  sec.  1684t— 16.  Stats.  1913.  no  im- 
plied warranty  of  fitness. 

3.  A  purchaser  of  vacuum  cleaners  who  retained  them  for  two 

months  before  intimating  that  they  were  not  satisfactory,  and 
thereafter  allowed  two  weeks  to  elapse  before  returning  them, 
must,  under  sec.  1684t — iS,  Stats.  1913,  be  deemed  to  have  ac- 
cepted them. 
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Appeal  from  a  judgment  of  the  circuit  court  ior  La  Crosse 
county :  E.  C.  Higbbe,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  the  purchase  price  of  two  vac- 
uum cleaners  which  the  plaintiff  alleges  it  sold  and  delivered 
to  defendant  under  a  written  contract 

The  plaintiff  is  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Illinois  and  is  engaged  in  manufac- 
turing electric  vacuum  cleaners.  The  defendant  is  a  corpo- 
ration organized  and  existing  under  the  laws  of  the  state  of 
Wisconsin  and  is  the  assignee  of  all  the  property  of  the  La 
Crosse  Gas  &  Electric  Company  and  assumed  the  liabilities 
and  obligations  of  the  La  Crosse  Gas  &  Electric  Company. 
The  president  of  the  plaintiff  company  exhibited  to  Mr. 
Evans,  the  conmiercial  manager  of  the  La  Crosse  Gas  &  Elec- 
tric Company,  now  the  Wisconsin-Minnesota  Light  &  Power 
Company,  one  of  plaintiff's  model  H  vacuum  cleaners,  and 
after  a  demonstration  of  its  work  Evans  directed  that  an 
order  for  two  of  those  machines  be  sent  to  plaintiff.  The 
following  is  a  copy  of  the  material  part  of  the  order: 

La  Crosse  Gas  ft  Electric  Co. 

La  Crosse,  Wis.,  April  20»  1914. 

Ohio  Electric  Co., 

210  N.  La  Salle  St.,  Chicago,  111. 
Please  enter  our  order  for  the  following 


Quantity. 

Description 

Price 

2 

Model  H  Vacuum  Cleaners 

@      924 

Please  acknowledge  receipt  of  this  order  by  number  and  state  when 
you  will  ship. 

La  Cbosse  Gas  ft  EiUsoTBic  Co., 
Authorized.  By  J.  M.  Lavaque. 

Charge  account  No.  883. 

Upon  receipt  of  this  order  the  plaintiff  wrote  to  defendant 
acknowledging  receipt  of  the  order  and  advising  defendant 
that  shipment  would  be  made  on  April  25th.  Defendant 
received  the  machines  about  the  1st  day  of  May.  By  a  let- 
ter dated  July  1,  1914,  defendant  notified  the  plaintiff  that 
the  cleaners  did  not  work  satisfactorily  and  that  one  of  them 
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did  not  work  at  all  and  on  July  13th  reshipped  them  to 
plaintiff.  Plaintiff  refused  to  accept  the  machines  and  ad- 
vised the  defendant  that  it  held  them  at  defendant's  risk. 

The  defendant  in  answer  to  plaintiff's  complaint  for  the 
purchase  price  alleges  that  it  was  orally  agreed  before  the 
order  was  given  that  it  (defendant)  should  have  the  right 
of  giving  the  cleaners  a  trial  to  ascertain  if  they  were  fit  for 
the  work  intended.  During  the  trial  defendant  offered  evi- 
dence to  show  such  a  parol  agreement  and  that  the  machines 
did  not  comply  therewith  because  defective  in  workmanship. 
The  defendant  claims  that  under  the  contract  of  sale  there  is 
an  implied  warranty  that  the  cleaners  would  be  free  from 
defects  and  offered  evidence  to  show  that  one  of  the  cleaners 
was  so  defective  that  it  would  not  operata 

The  circuit  court  refused  to  admit  evidence  of  a  verbal 
warranty  or  of  defects  in  the  cleaners  and  granted  judgment 
in  favor  of  the  plaintiff  in  the  sum  of  $87.37.  From  such 
judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Lees  &  Bunge,  and 
oral  argument  by  Oeorge  W.  Bunge. 

For  the  respondent  there  was  a  brief  by  McOonnell  & 
Schweizer,  and  oral  argimient  by  C.  H.  Schweizer. 

SiEBECKER,  J.  The  written  order  of  the  Gas  Company 
for  the  vacuum  cleaners  and  the  plaintiff's  written  acceptance 
thereof  constitute  the  contract  of  purchase.  The  rule  is  that 
in  the  absence  of  fraud  and  mistake  parol  evidence  of  ante- 
<»edent  or  contemporaneous  verbal  agreements  of  the  parties 
to  a  written  contract  is  inadmissible  to  contradict,  alter,  or 
modify  the  written  contract.  Wiener  v.  Whipple,  53  Wis. 
298,  10  N.  W.  433 ;  Jachowshi  v.  Ill  8.  Co.  103  Wis.  448, 
79  K  W.  757 ;  Ady  v.  Bameit,  142  Wis.  18, 124  K  W.  1061. 

An  inspection  of  the  written  order  discloses  that  the  vac- 
uum cleaners  ordered  and  purchased  are  therein  specified  by 
their  known  trade-name  under  which  plaintiff  offered  them 
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GuiLLAUMB,  Respondent,  vs.  Wisconsin-Minnesota  Light 
&  PowBB  Company,  Appellant 

Novemher  19 — December  7, 1915, 

Negligence:  Injury  to  plants  by  gas:  Evidence:  BuHlciency:  Instruc- 
tions to  jury:  Special  verdict:  Form:  Discretion. 

1.  The  eyidence  in  this  case,  though  largely  circumstantial,  is  held 

to  support  a  verdict  to  the  effect  that  defendant,  while  repairing 
a  service  pipe,  negligently  permitted  gas  to  escape  into  plaint- 
iff's greenhouse,  thereby  causing  injury  to  her  plants. 

2.  It  is  not  error  to  refuse  to  give  a  requested  instruction  which  is 

not  directed  to  any  question  in  the  special  verdict,  especially 
where  such  instruction  may  be  misleading. 

3.  The  form  of  a  special  verdict,  so  long  as  it  covers  the  issues,  rests 

largely  in  the  discretion  of  the  trial  court 

Appbal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plants  belonging  to  the  plaintiff,  situate  in  a  greenhouse  in 
connection  with  plaintiff's  dwelling  on  Sixth  street  in  the  city 
of  La  Crosse.  It  is  the  claim  of  the  plaintiff  that  defend- 
ant's employees  were  guilty  of  negligence  in  repairing  de- 
fendant's gas  mains  which  extended  into  the  plaintiff's  prem- 
ises, in  consequence  of  which  gas  escaped  into  the  greenhouse 
and  poisoned  the  plants. 

The  jury  returned  the  following  verdict : 

"(1)  Did  the  servants  of  the  defendant  company  fail  to 
exercise  ordinary  care  in  the  removal  of  stoppage  in  the  gas 
pipes  of  the  plaintiff  at  the  time  and  place  in  question? 
A.  Yes. 

"(2)  If  you  answer  question  number  one  'Yes,'  then  was 
such  failure  to  exercise  ordinary  care  the  proximate  cause  of 
the  injury  to  plaintiff's  plants  ?     A.  Yes. 

"(3)  Did  the  plaintiff  or  her  servants  or  agents  fail  to  ex- 
ercise any  ordinary  care  which  contributed  to  the  injury  to 
her  plants?     A,  No. 
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"(4r)  If  the  court  shall  finally  determine  that  the  plaintiff 
is  entitled  to  recover,  at  what  sum  do  you  assess  her  dam- 
ages?    A.  $500/' 

Motions  for  directed  verdict,  to  change  the  answers  in  the 
verdict,  and  for  new  trial  were  denied,  and  judgment  was 
rendered  upon  the  verdict  in  favor  of  the  plaintiff,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Lees,  &  Bunge,  and 
oral  argument  by  Oeorge  W.  Bunge. 

J.  E.  Higbee,  for  the  respondent 

Kekwin,  J.  The  greenhouse  in  question  faced  westerly 
on  Sixth  street  and  immediately  in  the  rear  of  it  was  plaint- 
iff's dwelling.  There  was  a  door  in  the  greenhouse  leading 
from  Sixth  street  and  also  a  door  from  the  greenhouse  to  the 
dwelling  house.  The  floor  of  the  greenhouse  was  on  a  level 
with  the  street,  but  there  was  a  basement  or  cellar  under  the 
whole  length  of  the  dwelling  divided  by  brick  petition  walls. 
The  west  basement  was  next  to  the  greenhouse  and  contained 
a  coal  furnace  which  heated  the  greenhouse.  There  was  an 
opening  about  three  feet  square  in  each  partition  wall  divid- 
ing the  basement  There  was  a  stairway  leading  from  the 
greenhouse  down  through  an  open  doorway  into  the  basement 
under  the  west  end  of  the  dwelling.  East  of  this  basement, 
but  separated  by  walls,  were  two  small  cellars,  each  of  which 
was  entered  from  the  kitchen  at  the  east  end  of  the  dwelling. 
There  were  openings  in  these  several  cellar-wall  partitions. 

The  defendant  supplied  gas  for  a  gas  stove  in  the  kitchen 
of  plaintiff's  dwelling  by  a  service  main  extending  from  the 
trunk  in  Sixth  street  under  the  greenhouse  into  the  west  base- 
ment of  the  dwelling.  The  gas  meter  was  on  the  west  wall 
near  the  stairway  leading  into  the  greenhouse. 

On  March  1,  1914,  plaintiff  notified  defendant  that  the  gas 
stove  was  not  working,  and  defendant's  manager  sent  men  to 
remedy  the  service.     The  men  arrived  about  10  o'clock,  and 
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the  evidence  tends  to  show  that  they  remained  about  three 
quarters  of  an  hour,  the  plaintiff  being  at  church  during  this 
time;  that  there  was  no  gas  odor  in  the  greenhouse  at  the  time 
they  arrived,  and  that  after  they  left  and  when  plaintiff  re- 
turned from  church  there  was  a  very  strong  smell  of  gas  in 
the  greenhouse  so  that  she  was  obliged  to  open  the  doors  and 
ventilators.  Some  smell  continued  two  days  after  the  re- 
pairs had  been,  made,  in  consequence  of  which  escape  of  gas 
the  plants  were  injured. 

The  testimony  further  tends  to  show  that  the  employees  of 
the  defendant  at  the  time  in  question  worked  in  the  kitchen, 
in  the  small  cellar  beneath  the  kitchen,  and  in  the  west  base- 
ment, which  opened  directly  into  the  greenhouse;  that  in 
making  the  repairs  defendant's  employees  took  out  a  length 
of  pipe  between  the  kitchen  stove  and  elbow  in  the  east  cellar 
under  the  kitchen  floor,  found  a  small  piece  of  ice  in  the  pipe, 
which  they  removed,  replaced  the  length  of  pipe,  and  turned 
on  the  gas ;  that  plaintiff^s  daughter  also  found  a  quantity  of 
"black,  sticky  stuff"  under  one  of  the  benches  in  the  green- 
house, which  smelled  of  illuminating  gas;  that  after  it  was 
removed  the  smell  ceased.  There  is  evidence  strongly  tend- 
ing to  show  and  from  which  it  may  fairly  be  inferred  that 
through  the  negligence  of  defendant's  employees  gas  was  suf- 
fered to  escape  and  accumulate  in  the  greenhouse  and  pro- 
duced the  injury  to  the  plants  complained  of.  , 

By  consent  of  both  parties  the  jury  viewed  the  premises. 

1.  The  first  error  assigned  is  that  there  is  no  suflScient  evi- 
dence to  support  the  verdict,  therefore  a  verdict  should  have 
been  directed.  It  is  contended  by  appellant  that  the  basis  of 
the  plaintiff's  claim  to  recover  is  (1)  on  account  of  gas 
which  the  defendant  allowed  to  escape  in  the  basement;  and 
(2)  fumes  escaping  from  refuse  taken  from  the  gas  pipes  and 
deposited  in  the  greenhouse,  referred  to  in  the  evidence  as 
"black,  sticky  stuff ;"  and  it  is  claimed  by  appellant  that  the 
testimony  on  the  part  of  the  defendant  is  to  the  effect  that  de- 
fendant's employees  did  the  work  properly  and  allowed  na 


Digitized  by 


Google 


:7]  AUGUST  TEEM,  1915.  639 

Guillaume  v.  Wisconsin-MinnesoU  L.  ft  P.  Co.  161  Wis.  636. 

^as  to  escape,  and  that  the  testimony  on  the  part  of  the  plaint- 
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ant  V^  The  questions  submitted  to  the  jury  fully  covered  the 
issuable  facts  put  in  issue  by  the  pleadings.  The  form  of 
verdict,  so  long  as  it  covers  the  issues,  rests  largely  in  the  dis- 
cretion of  the  court  Ward  v.  C,  M.  &  St.  P.  R.  Co.  102 
Wis.  215,  221,  78  K  W.  442;  Zimmer  v.  Fox  River  Valley 
E.  R.  Go.  118  Wis.  614,  618,  95  N.  W.  957. 

The  court  submitted,  first,  whether  the  defendant  failed  to 
exercise  ordinary  care  in  the  removal  of  stoppage  in  the  gas 
pipes  at  the  time  and  place  in  question;  second,  if  the  first 
question  was  answered  in  the  affirmative,  then  was  such  fail- 
ure to  exercise  ordinary  care  the  proximate  cause  of  the  in- 
jury to  plaintiffs  plants.  These  questions  disposed  of  the  is- 
sues of  defendant's  negligence  and  proximate  cause.  There 
was  no  error  in  refusing  to  submit  the  question.  Bemdt  v. 
Cudahy,  141  Wis.  457,  124  N.  W.  511;  Anderson  v.  SparkSj. 
142  Wis.  398,  125  N.  W.  925. 

We  find  no  error  in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 


Hbttingbb,  Respondent,  vs.  Wblm,  Appellant. 
November  20 — December  7, 1915. 

Execution:  Ewemptiona:  Stock  in  trade. 

1.  The  exemption  under  sub.  (8),  sec  2982,  Stats.,  of  $200  In  value  of 

the  stock  In  trade  of  any  merchant,  does  not  extend  to  cases 
where  the  stock  is  not  actuaUy  used  or  kept  for  the  purpose  of 
carrying  on  the  business  in  which  he  has  been  engaged. 

2.  The  stock  in  trade  of  a  retail  liquor  dealer  who  had  failed  to  re- 

new his  license  because  of  an  Increased  license  fee,  and  who 
had  endeavored  to  sell  such  stock  in  bulk  and  in  fact  had  sold 
some  of  it,  was  not  used  or  kept  for  the  purpose  of  carrying  on 
the  business  of  saloon-keeping,  even  though  he  intended  to  re* 
sume  that  business  as  soon  as  he  was  able  to  find  some  other 
suitable  location. 
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exempt  from  sale  on  execution  to  an  amount  not  exceeding 
$200  in  valua 

This  exemption  does  not  extend  to  cases  where  the  stock  in 
trade  is  not  actually  used  or  kept  for  the  purpose  of  carry- 
ing on  the  business  in  which  the  party  has  been  engaged. 
Kennedy  v.  Baker,  3  Pin.  295 ;  Spence  v.  Ramhusch,  99  Wis. 
676,  75  N.  W,  950;  Prince  v.  Hake,  75  Wis.  638,  640,  44 
N.  W.  826.  Some  authorities  hold  that  the  right  to  the  ex- 
emption is  not  lost  by  a  mere  temporary  suspension  of  the 
business,  provided  the  intention  exists  to  return  to  it  within 
a  reasonable  time  and  as  soon  as  there  is  an  opportunity  to 
do  so.  Van  Lue  v.  Wahrlich-Comett  Co.  12  CaL  App.  749, 
108  Pac.  717 ;  Harris  v.  Haynes,  30  Mich.  140. 

The  court  here  finds  that  there  wa5  an  intention  to  resume 
the  business  of  retail  liquor  dealer,  but  also  finds  that  after 
his  license  expired  the  plaintiff  was  offering  and  endeavoring 
to  sell  his  stock  in  bulk  and  in  fact  had  sold  some  of  it  This 
would  seem  to  efficiently  negative  the  contention  that  these 
goods  were  used  or  kept  for  the  purpose  of  carrying  on  the 
business  of  saloon-keeping.  Plaintiff  could  not  "keep  his 
cake"  and  eat  it  at  the  same  time.  The  case  is  ruled  by 
Walsch  V.  Call,  32  Wis.  159.  There  is  no  substantial  differ- 
ence between  the  facts  in  that  case  and  those  established  in 
the  instant  case.  See,  also.  Cable  v.  HooliJian,  98  Minn. 
143,  107  N.  W.  967. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint 
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Agency.    See  Corporations,  1.    Principal  and  Agent. 

Alimony.    See  Divorce,  3,  4. 

Amendment. 

Of  pleading.    See  Continuance.    Garnishment,  2.    Pleading,  3-5. 

Of  return  of  service.    See  Justices'  Courts,  5. 

ANIMALS. 

Le<ue  of  farm  animals:  Right  to  increase.    See  Evidence,  12. 

1.  Where  farm  animals  are  leased  for  a  season  without  reservation 

the  increase  belongs  to  the  lessee*.  August  Brandt  d  Co.  v.  Ver- 
hagen,  3 

2.  Testimony  of  the  lessor  in  this  case  is  heldy  even  if  it  had  been 

proper,  not  to  be  sufficient  to  establish  anything  inconsistent 
with  the  legal  effect  of  an  unconditional  written  lease  of  live 
stock.  Ihid. 

Dogs:  Injury  to  person:  LiaMUty  of  owner. 

3.  Sec.  1620,  Stats.  1913,  abrogates  the  necessity  of  alleging  and 

proving  scienter  on  the  part  of  the  owner  or  keeper  of  a  dog 
which  has  injured  a  person  or  property,  but  does  not  impose  an 
absolute  liability  for  such  injury.    Harris  v.  Hoyt,  498 

4.  Plaintiff,  wishing  to  visit  a  lady  who  lived  upstairs  in  a  duplex 

flat,  entered  a  door  from  the  street  Into  a  common  vestibule, 
from  which  a  door  to  the  right  led  to  the  lower  flat  occupied  by 
defendant,  and  a  door  to  the  left  led  to  the  upstairs  flat.  The 
two  doors  were  about  a  foot  apart.  Plaintiff  had  never  been  in 
the  flat  before.  She  rang  the  bell  of  the  upper  flat  and  was  told 
to  come  up  by  the  occupant  thereof,  who  pressed  the  electric 
button  which  released  the  lock  of  the  door  leading  to  it.  Plaint- 
iff tried  the  left-hand  door,  which  she  thought  led  to  the  upper 
flat,  but  as  It  did  not  readily  open  she  concluded  It  was  the 
wrong  door,  and  tried  the  right-hand  door,  which  opened  and 
a  dog  came  out  and  bit  her  while  she  still  had  her  hand  on  the 
door  knob.  Held,  that  plaintiff  was  not  a  trespasser  at  the 
time  she  was  Injured.  Ihid, 

5.  A  jury  In  the  Milwaukee  civil  court  having  found  that  defendant 

was  negligent  in  the  keeping  of  the  dog,  having  In  mind  the  pre- 
vention of  Injuries  to  any  person,  and  the  civil  court  having  set 
aside  the  verdict  and  dismissed  the  action.  It  Is  held  that  under 
the  evidence  the  circuit  court  was  not  clearly  wrong  In  revers- 
ing such  judgment  and  granting  a  new  trial  on  the  ground  that 
whether  defendant  was  negligent  was  properly  a  jury  question. 

Annuities.    See  Taxation,  4, 17. 

Annulment  of  corporate  franchise.    See  Turnpikes  and  Toll  Roads,  3. 
Answer.    See  Costs,  1.    Dismissal  and  Nonsuit,  1.    Master  and 
Servant,  2.    Pleading,  2. 

APPEAL  AND  ERROR. 
Right  of  appeal:  Limitations. 

1.  The  right  of  appeal  Is  wholly  statutory  and  must  be  exercised  upon 
such  terms  and  within  such  limitations  as  the  written  law  pre- 
scribes.   Filer  d  8.  Co.  v.  Chicago,  M.  d  8t.  P.  R.  Co.  591 

Extension  of  time  for  taking.    See  Eminent  Domain,  3,  4. 
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From  tolKit  may  J>e  taken:  Decisions  revietoahle.  See  Public  Utili- 
ties, 1. 

2.  An  order  consolidating  actions  is  not  appealable.  Winninghoff  v, 
Wittia,  64  Wis.  180.  overruled.     Waoner  v.  Racine  Countv,    364 
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Same:  Printed  case  not  containing  evidence. 

12.  The  supreme  court  may  refuse  to  consider  appellant's  contentions 

based  upon  the  eyldence  where,  In  violation  of  Rule  6,  the 
printed  case  contains  neither  the  evidence  nor  an  abridgment 
thereof.    Lindquiat  v,  Bradley,  176 

AHfirmance  and  reversal:  Material  and  immaterial  errors.  See  Evi- 
dence, 6.  Highways,  2,  7,  12.  Instbuctions  to  Juby.  Plead- 
ing, 3,  5.  Street  Railways,  13.  Trial,  4-10.  Workmen's  Com- 
pensation, 21. 

13.  Refusal  to  strike  out  testimony,  which  was  not  responsive  to  any 

question  asked,  was  error.    August  Brandt  d  Co,  v.  Verhagen,  3 

14.  In  an  action  for  the  Injury  to  plaintiff's  horse  and  carriage  caused 

by  collision  with  an  automobile,  the  jury  having  acquitted 
plaintiff's  driver  (his  minor  son)  of  negligence,  any  error  in  ad- 
mitting evidence  that  he  was  careless  became  Immaterial;  nor 
could  plaintiff  have  been  prejudiced  by  the  refusal  to  give  re- 
quested instructions  as  to  the  law  relating  to  negligence  of 
children.    Koenig  v,  Sproesser,  8 

15.  The  admission  of  evidence  on  defendants'  behalf  as  to  how  the 

defendant  who  was  driving  the  automobile  when  the  collisioa 
occurred  had  driven  It  at  various  times  before  the  accident,  was 
not  prejudicial  error,  although  such  evidence  was  perhaps  not 
competent.  Ibid. 

16.  Where  a  cause  Is  tried  by  the  court  without  a  Jury,  the  admission 

of  Incompetent  evidence  is  not  available  as  error  on  appeal  un- 
less some  proposition  essential  to  sustain  the  Judgment  has  no 
evidence  to  support  it  other  than  such  incompetent  evidence. 
Hannah  v.  Knuth,  467 

Same:  Lato  of  the  case:  Decision  on  former  appeal.    See  Trial,  6. 

Determination  and  disposition  of  cause:  Mandate:  Neu>  trial,  tohen 
ordered:  Dismissal  for  delay, 

17.  If  the  mandate  of  the  supreme  court,  applying  it  to  the  case  in 

which  it  is  made,  necessitates  a  new  trial  or  further  proceedings 
in  the  court  balow,  then  such  is  the  order  of  the  supreme  court 
within  the  meaning  of  sec.  3072,  Stats.  1913,  irrespective  of  the 
form  of  the  mandate.  Thus,  upon  appeal  from  an  order  grant- 
ing a  new  trial,  the  mandate  "order  affirmed"  orders  a  new  trial 
within  the  meaning  of  said  section.    Parkes  v,  Lindenmann,  101 

18.  A  party  desiring  to  have  an  action  dismissed  because  not  brought 

to  trial  within  a  year  as  required  by  sec.  3072,  Stats.  1913,  must 
act  seasonably.  If  he  unreasonably  stands  by  and  causes  the 
other  party  to  incur  expense  which  might  be  saved  if  he  acted 
with  reasonable  promptness,  he  will  be  deemed  to  have  waived 
the  provisions  of  the  statute.  Ibid. 

Costs:  Printing  of  briefs.    See  Costs,  5. 

Appeal  from  Milwaukee  dvil  court.    See  Animals,  5.    Appeal,  8. 

Costs,  6. 
Appeal  from  railroad  commission.    See  Street  Railways,  16-20. 
Appeal  from  industrial  commission.    See  Workmen's  Compensation, 

16-21. 

Appeal  to  tax  commission.    See  Taxation,  13,  14. 
Appeal  from  common  council.    See  Taxation,  iC. 
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Appealable  Obdebs.    See  Appeal  and  Ebbob»  2,  3. 
Abchitects.    See  Coittbacts,  7,  9.    MECHAiacs'  Liens,  1. 

ARREST  AND  BAIL. 

1.  Where  an  action  on  a  bail  bond  giyen  in  circuit  court  was  com- 

menced in  the  civil  court  of  Milwaukee  county,  the  latter  court 
obtained  jurisdiction  to  entertain  an  application  under  sec  2711, 
Stats.  1913,  to  extend  the  time  for  the  surrender  of  the  defend- 
ant to  the  sheriff  in  exoneration  of  his  bail.    Meyer  v,  MargolU, 

479 

2.  The  Imposition  of  terms  is  not  necessary  as  a  condition  of  grant- 

ing such  relief.  DM. 

3.  No  fraudulent  disposition  or  appropriation  by  the  ball  of  the 

property  of  the  defendant  was  shown  in  this  case;  nor  does  it 
appear  that  they  wrongfully  conspired  with  the  defendant  to 
keep  him  beyond  the  reach  of  the  process  of  the  court,  or  that 
they  failed  to  use  due  diligence  to  have  him  return  to  the  state 
and  render  himself  amenable  to  such  process.  IIM. 

Assessment  of  income.    See  Taxation,  13,  14. 

Assessments:  SpeclaL    See  Municipal  Cobpobations,  8-lL 

Assignment  of  leasehold  interest    See  Tubnpikes  and  Toll  Roads. 

Assumption  of  Risk.    See  Masteb  and  Sebvant,  15-18. 

Attobneys  at  Law.  See  Costs,  1.  Distbict  Attobnets.  Divobcb,  2. 
Mobtgages,  5.    Payment,  4,  7. 

AUTOMOBILES. 

See  Appeal,  S,  14, 15.    Highways,  2,  3. 

In  an  action  for  injuries  sustained  by  a  woman  who  ran  in  front 
of  defendant's  automobile,  the  eyidence,.  stated  in  the  opinion, 
is  held  to  establish  that  defendant  was  not  guilty  of  any  neg- 
ligence, notwithstanding  a  yerdict  to  the  contrary.  Parkea  v. 
Lindenmann,  ^  101 

Bail.    See  Abbest  and  Bail. 
Bailments.    See  Gifts. 

BANKRUPTCY. 

Preferences.    See  Contbacts,  3. 

CompoHtion,    See  Contbacts,  2,  3. 

Trustee* a  sale:  Rights  of  purchasers:  Advertising. 

1.  The  purchase,  at  the  trustee's  sale,  of  all  the  stock  in  trade  of  a 

bankrupt  except  the  portion  allowed  as  exemption3,  did  not  give 
to  the  purchaser  such  an  exclusive  right  to  adyertise  the  sale  of 
such  bankrupt  stock  as  would  preclude  one  who  bought  the  ex- 
empt portion  from  also  advertising  it  as  a  part  of  said  stock. 
Stumpf  d  Langhoff  v.  Espenhain  D.  G.  Co.  582 

2.  An  advertisement  of  such  exempt  portion  of  the  bankrupt's  stock, 

containing  no  statements  which  were  untrue  or  calculated  to 
mislead  the  public,  did  not  constitute  unfair  competition  in 
trade,  and  a  preliminary  injunction  against  such  advertising,  at 
the  suit  of  the  purchaser  of  the  stock  sold  by  the  trustee,  was 
improvldently  granted.  JMd. 
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BILLS  AND  NOTES. 

Validity:  Consideration:  Married  women.    See  Husband  and  Wife,  1. 

Same:  Duress.    See  Paybient,  4. 

Interest:  Maximum  rate:  Compounding,    See  Interest. 

Same:  Demand  note:  Recovery  in  equity.  See  Vendor  and  Pur- 
chaser, 7. 

Transfer:  Holder  in  due  course:  Novation. 
A  corporation  which  received  certain  promissory  notes  from  the 
payee,  before  maturity,  in  the  regular  course  of  business,  as  col- 
lateral security  for  an  existing  debt  of  the  payee,  and  in  consid- 
eration thereof  agreed  to  give  further  time  for  the  payment  of 
the  debt,  having  no  notice  of  an  oral  agreement  of  novation  by 
which  the  payee  had  released  the  maker  and  accepted  another 
person  as  liable  on  the  notes,  was  a  holder  in  due  course,  and  so 
also  was  a  subsequent  purchaser  of  the  notes  from  the  corpora- 
tion for  value  and  before  maturity;  and  the  right  of  the  latter  to 
recover  on  the  notes  was  not  affected  by  the  novation.  Shaffer 
V,  Peaveyj  149 

Same:  Gift.    See  Gifts,  5,  6. 

Payment:  Duress:  Recovery.    See  Payment,  4. 

Same:  Tender:  Waiver.    See  Tender. 

Actions:  Recovery  on  mortgage  after  note  tarred.  See  Mortgages, 
1,4. 

Same:  Recovery  in  equitable  action.    See  Vendor  and  Purchaser,  6,  7. 

Board  of  Fire  Underwriters.  See  Ck)RPORATiONS,  6.  Municipal  Cor- 
porations, 2. 

Board  of  Review.    See  Taxation,  13, 14. 

Bona  Fide  Purchaser.    See  Taxation,  23. 

Bonds.  See  Executors  and  Administrators,  2.  Officers.  Pubuo 
Utilities,  11-13.  Schools  and  School  Districts.  Taxation,  8. 
Trusts  and  Trustees,  6. 

Boundaries.    See  Party  Walls. 

Briefs:  Costs  for  printing.    See  Costs,  5. 

BROKERS. 

Contract  of  employment:  Acceptance:  Mutuality:  Performance:  Com- 
missions.   See  Evidence,  6.    Trial,  9. 

1.  Where  a  broker  upon  receiving  a  proposal  to  pay  him  a  commis- 

sion for  procuring  a  purchaser  for  property  on  certain  terms  pro- 
ceeded to  do  the  work  which  it  was  contemplated  would  be  done 
by  him,  such  action  on  his  part  constituted  an  acceptance  and 
gave  mutuality  to  the  contract.    John  E.  DeWolf  Co.  v.  Harvey, 

535 

2.  Defendants  having  agreed  that  if  plaintiff  would  procure  a  pur- 

chaser and  consummate  a  sale  of  land  upon  specified  terms  they 
would  pay  a  certain  commission  and  would  also  pay  such  sum  as 
plaintiff  might  incur  for  attorneys'  fees  not  exceeding  $2,000, 
and  plaintiff  having  procured  a  corporation  to  purchase  the  prop- 
erty, but  upon  terms  differing  from  those  specified,  evidence  that 
defendants  paid  a  law  firm  $1,500  for  services  in  examining  ab- 
stracts and  drawing  the  papers  necessary  to  complete  the  trans- 
action does  not  show  that  defendants  accepted  the  sale  as  a  per- 
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formance  of  the  agreement  on  plaintiff's  part,  it  not  appearing 
that  the  attorneys'  fees  which  defendants  therein  agreed  to  pay 
were  for  services  of  that  character.  IMd. 

3.  From  the  fact»  however,  that  defendants  accepted  the  offer  of  the 

purchaser  procured  by  plaintiff,  together  with  evidence  as  to  a 
conversation  between  the  parties  prior  to  such  acceptance,  the 
Jury  might  reasonably  infer  that  defendants  accepted  the  offer 
as  a  satisfactory  substitute  for  the  terms  proposed  by  them  and 
as  a  fulfilment  of  the  agreement  on  plaintiffs  part.  Ibid, 

Same:  Exclusive  agency. 

4.  The  question  being  whether  plaintiffs  modified  contract  of  agency 

to  sell  defendant's  farm  was  for  an  exclusive  agency,  plaintiff 
testified  that,  after  the  parties  had  agreed  upon  certain  modifi- 
cations of  the  original  contract,  he  said  to  defendant  that  It 
was  understood  that  he  (plaintiff)  was  to  have  an  exclusive  con- 
tract as  before,  and  also  said  they  ought  to  have  something  in 
writing  to  show  what  the  contract  was,  to  which  defendant  re- 
plied that  it  was  not  necessary  to  have  it  in  writing  and  that  his 
word  was  as  good  as  his  bond.  Held,  that  such  testimony,  if 
true,  established  an  exclusive  agency,  since  it  showed  that  de- 
fendant assented  as  well  to  the  exclusive  part  of  the  contract 
testified  to  as  to  any  other  part;  and  it  was  error,  therefore,  to 
take  the  question  from  the  Jury  on  the  ground  that  there  was  no 
evidence  of  an  exclusive  agency.    Bartlett  v,  Doyle,  624 

BuRDiNe  Contracts.    See  CJontbacts,  5-9.    Payment,  3. 

Burden  of  Proof.    See  Carriers,  3.     Instructions  to  Jury,  6.    Mas-  ' 
TER  AND  Servant,  2.    Public  Utilities,  17.    Workmen's  Com- 
pensation, 13. 

Cancellation  of  Instruments.    See  Partnership,  1.    Taxation,  22. 
Vendor  and  Purchaser,  6,  7. 

CARRIERS. 

Regulation.    See  Railroads,  1.     Street  Railways,  1-20. 
Misrouting  of  freight:  Liability .  , 

1.  If  a  common  ci^rrier  contracts  to  carry  freight  by  a  specified  route 

and  sends  the  freight  by  another  route  it  becomes  liable  as  an  in- 
surer for  any  injury  which  may  result  by  reason  of  its  unauthor- 
ized act.    Rosenthal  v.  Chicago  d  N.  W.  R.  Co.  302 

2.  Where  a  railway  company  which  had  contracted  to  carry  horses 

to  Chicago  by  one  route  sent  them  by  another,  but  upon  their 
arrival  at  Chicago  they  were  accepted  and  taken  charge  of  by 
the  shipper's  agents,  who,  although  they  might  h&ve  placed  them 
in  other  bams  in  the  vicinity,  put  them  in  the  stockyards  bams 
where  they  became  infected  with  stockyards  fever,  the  company 
was  not  responsible  for  the  damage  resulting  from  such  infec- 
tion, although  it  was  the  shipper's  intention  (not  disclosed  to 
the  railway  company)  that  the  horses  should  not  go  through 
to  Chicago  but  should  be  stopped  in  transit  and  kept  at  an  in- 
termediate station  on  the  route  agreed  upon,  at  which  station, 
by  the  terms  of  the  contract,  there  was  to  be  a  "stop  to  feed  and 
water."  IMd, 

Injury  to  passenger. 

3.  To  entitle  a  passenger  to  recover  from  a  railway  company  for  in- 

juries caused  by  a  suitcase  falling  upon  him  from  the  rack  above 
where  he  was  sitting,  he  must  show  by  a  preponderance  of  tl>« 
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evidence  that  the  suitcase  had  been  in  the  rack  for  such  a  length 
of  time  that  in  the  exercise  of  ordinary  care  the  company's  em- 
ployees should  have  discovered  and  removed  it.  Colbum  v,  Chi- 
cago d  N.  W.  R.  Co.  277 

Cebtaintt.    See  Pleading,  1.    Tbusts  and  Trustees,  2-4. 

Cebtiorari.    See  Justices'  Ck>UBTS,  6,  8, 11. 

Chabftable  Corporations.    See  Corporations,  6. 

Charitable  Trusts.    See  Trusts  and  Trustees,  3-5. 

Chattel  Mortgages:  Sale:  Affidavit:  Failure  to  file.    See  Vendor  and 
Purchaser,  5. 

Circuit  Courts.     See  Animals,  5.    Appeal.    Eminent  Domain,  4. 

Justices'  Courts,  11. 
Circumstantial  Evidence.    See  Neoliqence,  2. 
Cities.    See  Municipal  Cobpobaxioics. 
Claims  against  city.    See  Taxation,  15. 
Classification.    See  Taxation,  3. 
Clerical  Errors.    See  Officers. 

Clerk  of  the  Circuit  Court:  Entries  by.    See  Judgment,  2. 
Co-employees.    See  Master  and  Servant,  10-13. 
Cognovit.    See  Judgment,  3. 
Collateral  Securfiy.    See  Bills  and  Notes. 
Collision.    See  Appeal,  14,  15.    Highways,  2-4.    Masteb  and  ^ebv- 

ANT,  5, 10, 11.    Stbeet  Railways,  23. 
Collusion.    See  Conspiracy. 
Commebce:  Regulation.    See  Taxation,  10. 
Commissions.    See  Brokers. 
Common  Carriers.    See  Carriers. 
Compensation. 

For  injuries  to  employees.    See  Workmen's  Compensation. 

For  public  utility  taken.    See  Public  Utilities,  2-17. 

Of  town  supervisors:  Traveling  expenses.    See  Towns,  2. 
Compromise  and  Settlement.     See  Evidence,  5,  6.    Husband  and 
Wife,  1.    Taxation,  24. 

Condemnation.    See  Eminent  Domain.    Public  Utilities. 
CoNDmoNS  Precedent.    See  Arrest  and  Bail,  2.    Taxation,  13-15. 
Confidential  Relations.    See  Witnesses,  3. 
Consideration.    See  Contracts,  1.    Husband  and  Wife,  1. 
Consolidation  of  Actions.    See  Appeal,  2.    Mechanics'  Liens,  4,  7. 

CONSPIRACY. 
See  Fraud,  7. 

1.  To  constitute  conspiracy  no  express  agreement  is  necessary,  an  un- 

derstanding or  tacit  concurrence  in  mental  intent  to  effect  the 
common  purpose  being  sufllcient;  and  under  certain  circum- 
stances "collusion"  is  synonjrmous  with  conspiracy.  South  Side 
L.  Co.  V.  John  Eller  L.  Co.  399 

2.  A  complaint  charging,  among  other  things,  collusion  between  all 

except  one  of  the  defendants  to  defraud  the  plaintiff  corporation^ 
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and  that  in  pursuance  of  such  collusiye  agreement  they  fraudu- 
lently and  corruptly  converted  goods  and  money  of  the  plaintifl 
and  used  plaintiff's  funds  in  the  purchase  of  real  estate,  title  to 
which  was  taken  in  the  name  of  certain  of  the  defendants,  and 
praying  for  an  accounting  of  the  property  so  converted  and  for 
general  relief,  is  held,  on  demurrer,  to  state  but  one  cause  of  ac- 
tion. Ihid. 

8.  The  fact  that  the  title  to  some  of  the  property  in  question  was 
placed  in  the  defendant  who  was  not  a  party  to  the  collusive 
agreement,  rendered  her  a  proper  party  to  the  action.  Ibid. 

Constitutional  Law.    See  Justices'  Coubts,  1.    Nkw  Trial,  1.    Pub- 
lic Utilities,  15.    Railboads,  1.    Taxation,  1-3,  10. 

CONTINUANCE. 

See  Justices*  Courts,  10. 

Trial  courts  have  a  broad  discretion  in  the  matter  of  granting  con- 
tinuances where  pleadings  are  amended  at  the  trial;  but  a  plaint- 
iff should  not  be  permitted  to  plead  one  cause  of  action  and  then 
prove  a  different  one  and  amend  his  complaint  accordingly,  with- 
out proper  opportunity  being  given  to  defendant  to  prepare  for 
trial  on  the  new  issue.    Wood  v.  General  Railway  Signal  Co.    71 

CONTRACTS. 

With  state  or  city:  When  franchise  is  a  contract.    See  Street  Rail- 
ways, 1,  2. 

Requisites  and  validity:  Mutuality:  Acceptance,    See  Brokers,  1. 
Corporations,  2. 

Same:  Sutjficiency  of  writing.    See  Frauds,  Statute  of,  1,  2. 

Same:  Essentials  of  land  contract.    See  Vendor  and  Purchaser,  1. 

Same:  Consideration, 

1.  A  written  promise,  by  one  taking  over  the  goods  and  business  of 

a  retailer  who  was  indebted  to  a  wholesaler,  to  continue  the 
business  until  all  obligations  of  said  retailer  were  satisfied,  was, 
where  relied  upon  by  the  wholesaler,  based  upon  sufficient  con- 
sideration and  was  a  binding  obligation  to  pay  the  debt  to  the 
wholesaler.    Roundy,  P.  d  D.  Co.  v.  Baldtoin,  342 

Same:  Definiteness :  Legality  of  composition  agreement. 

2.  By  a  written  contract  with  officers  and  stockholders  of  a  corpora- 

tion as  parties  of  the  second  part,  defendants  in  substance 
agreed,  first,  to  "make  diligent  efforts  to  purchase  all  of  the 
outstanding  merchandise  claims"  against  the  corporation  on  a 
basis  of  fifty  cents  on  the  dollar  and  to  furnish  the  money  there- 
for, or,  failing  in  that,  second,  to  furnish  the  money  for  a  com- 
position, to  be  offered  by  the  corporation  in  bankruptcy,  of  fifty 
cents  on  the  dollar,  or,  if  that  was  not  satisfactory  to  creditors 
or  approved  by  the  court,  third,  to  bid  at  the  sale  in  case  the 
property  of  the  corporation  should  go  to  a  bankruptcy  sale,  and 
that,  if  they  succeeded  in  so  purchasing  the  claims  or  in  making 
such  composition  agreement  or  if  they  purchased  the  property 
at  a  bankruptcy  sale,  they  would  in  either  case  assume  the  lia- 
bility of  said  second  parties  as  indorsers  upon  certain  notes  of 
the  corporation.  As  part  of  the  consideration  the  second  par- 
ties were  to  transfer  to  defendants  their  shares  in  the  corpora- 
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tion;  and  such  shares  and  the  contract  were  placed  in  escrow. 
The  contract  was  to  be  performed  within  thirty  days.  Held, 
that  the  contract  was  not  too  vague  or  indefinite  to  be  enforced 
in  law.    Sulzer  v.  Moyer,  435 

3.  The  fact  that  the  composition  agreement  contemplated  in  such 

contract  would  result  in  those  creditors  who  held  the  indorsed 
notes  being  paid  in  full,  while  other  creditors  received  but  fifty 
cents  on  the  dollar,  does  not  make  the  contract  illegal,  since  the 
payment  of  such  notes  was  to  be  made,  not  out  of  corporate 
funds  or  property,  but  out  of  the  individual  funds  of  defendants,^ 
which  were  not  impressed  with  any  trust  in  favor  of  creditors 
of  the  corporation.  ibid. 

Same:  Sunday  contract.    See  Gabnishment,  3. 

Construction  and  operation.  See  Corporations,  1-3.  Frauds,  Stat- 
ute OF.  Party  Walls.  Payment,  1,  2.  Vendor  and  Purchaser^ 
2,3. 

4.  The  fact  that  a  contract  gives  one  party  the  option  to  cancel  it 

upon  a  certain  contingency  does  not  make  its  performance  op- 
tional with  the  other  party.    Sulzer  v.  Moyer,  435 

0.  Concrete  stairs  are  not  so  customary  and  usual  in  construction 
work  that  where  some  are  marked  ''concrete"  on  the  plan  of  a 
building  it  will  be  inferred  that  all  are  to  be  of  such  material — 
especially  where  it  appears  that  the  owner  was  undecided 
whether  to  construct  them  of  iron  or  of  concrete  at  the  time  the 
contract  was  let.     Sterling  E,  d  C.  Co,  v.  Berg,  280 

6.  A  finding  that,  as  to  the  interior  finish  of  a  building,  driving  the 

nails  in  with  a  nail-set  and  concealing  them  with  putty  and 
paint  was  in  accordance  with  a  contract  requiring  "all  nailing 
to  be  blind  nailed,"  is  held  not  to  be  contrary  either  to  the  evi- 
dence or  to  the  established  use  of  the  term  "blind  nailing"  as 
applied  to  such  work.  Ibid. 

7.  After  an  architect  had  prepared  plans  and  specifications  for  a 

three-story  building  pursuant  to  a  written  contract  by  which, 
for  such  work  and  for  superintending  the  construction,  he  was 
to  receive  one  per  cent,  of  the  cost  of  the  building,  the  owner 
changed  his  mind  and  at  his  request  the  architect  prepared  plans 
and  specifications  for  a  fourth  story  and  also  superintended  the 
construction  of  a  part  thereof.  Held,  that. in  the  absence  of  any 
agreement  as  to  compensation  for  such  extra  work  the  architect 
was  entitled  to  receive  the  reasonable  value  thereof.  IMd^ 

8.  Although  a  building  contract  provides  that  extras  shall  be  ordered 

in  writing,  recovery  may  be  had  against  the  owner  for  extras  put 
in  at  his  oral  request  or  with  his  knowledge  and  consent.     Ibid. 

Express  or  implied  contract.    See  Garnishment,  2,  3. 

Parol  evidence  to  vary  toriting.    See  Evidence,  11-13. 

Modification.    See  Vendor  and  Purchaser,  4. 

Abrogation  by  state.     See  Street  Railways,  1,  2. 

Waiver  of  conditions. 

9.  Although  the  architect  cannot  without  express  authority  waive 

important  conditions  in  a  building  contract,  the  parties  them- 
selves may  do  so.    Sterling  E.  d  C.  Co.  v.  Berg,  280 
Performance  or  breach.    See  Brokers.    Pleading,  2.    Sales,  1.    Ven- 
dor AND  Purchaser,  8,  9. 
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CJONTRIBUTOBY  NEGLIGENCE.  See  HIGHWAYS,  4-6.  MASTER  AND  SERV- 
ANT, 7,  8,  11,  14-19.  Railroads,  2-5.  Street  Railways, 
23.    Trial,  10.    Wharves,  2. 

CJonveyances.  See  Deeds.  Evidence,  13.  Partnership.  Reforma- 
tion OF  Instruments.  Subrogation.  Vendor  and  Purchaser, 
2-4. 

CORPORATIONS. 

Citizenship  and  residence.    See  Removal  of  Causes,  2. 
Stockholders:  Subscription  to  operate  mines:  Agency:  Lfiability  for 
debts  incurred. 

1.  Where  stockholders,  including  the  president  and  directors,  in  a 

mining  corporation  signed  an  agreement  whereby  they  severally 
subscribed  certain  sums  "to  a  fund  to  be  used  in  buying  such 
articles  as  are  necessary  to  operate  the  mill"  of  said  company, 
"and  to  pay  such  bills  as  are  pressing  by  having  them  assigned 
to  our  representative,  the  balance  to  be  used  to  operate  the 
mines  and  mill  .  .  .  ,  providing  the  directors  pledge  to  us  the 
gross  output  of  the  operations  or  enough  of  the  product  to  repay 
us  the  money  subscribed  and  guarantee  to  us  that  none  of  the 
money  received  by  the  operation  of  the  mill  shall  be  used  for 
any  other  purpose  than  running  said  mill  until  we  have  been 
repaid,"  etc.,  each  subscriber,  whether  he  signed  before  or  after 
the  acceptance  of  the  proposition  by  the  directors  of  the  com- 
pany, conferred  upon  his  associates,  by  clear  Implication,  the 
power  to  create  the  agency  necessary  to  carry  out  the  purposes 
of  the  agreement,  and  was  bound  by  their  action  even  though  he 
himself  neglected  or  refused  to  take  part  in  the  selection  of  such 
agents.    Hannah  v.  Knuth,  467 

2.  Where  such  proposition  was  presented  by  one  or  more  of  the  sub- 

scribers at  a  meeting  of  the  directors  and  was  accepted  by  them, 
all  subscribers  were  bound  by  such  acceptance.  Ibid. 

3.  The  representatives  of  the  subscribers,  acting  with  the  directors, 

having  operated  the  mines  and  mill  pursuant  to  the  agreement 
and  having  incurred  certain  debts  for  work  and  material  in  the 
attempt,  through  such  operation,  to  repay  to  the  subscribers  the 
amounts  advanced  by  them,  all  of  the  subscribers  became  Jointly 
liable  for  the  debts  so  incurred.  Ibid. 

4.  The  testimony  of  the  manager  employed  to  take  charge  of  the 

mines  and  mill  under  the  agreement  was  sufficient  to  prove  the 
claims  for  work  and  materials,  and  it  was  not  necessary  to  prove 
each  such  claim  by  the  testimony  of  the  person  who  did  the 
work  or  furnished  the  material.  Ibid. 

Contracts:  Place  and  method  of  payment.    See  Payment,  2. 

Corporate  liability  for  negligence  of  employees. 

5.  A  private  corporation  acquires  no  immunity  from  liability  for  the 

acts  of  its  employees  when  such  acts  are  performed  under  its 
direction  in  aid  of  its  private  interest,  although  the  services  per- 
formed might  be  governmental  if  performed  by  a  municipal  cor- 
poration and  by  a  public  officer.  Sutter  v.  Milwaukee  Board  of 
Fire  Underwriters,  615 

6.  A  board  of  fire  underwriters  incorporated  pursuant  to  sec.  1922, 

Stats.,  is  not  a  charitable  corporation  nor  a  business  corporation 
performing  charitable  duties  as  to  which  the  rule  of  respondeat 
^superior  does  not  apply.    Effort  made  or  work  done  in  further- 
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ance  of  private  interest  does  not  become  charity  because  such 
effort  or  work  at  the  same  time  promotes  the  public  interest. 

IJHd. 
Actions  against:  Pleading. 

7.  Where,  in  an  action  to  foreclose  a  mortgage,  a  security  company 

was  made  a  defendant  on  the  sole  ground  that  it  had  or  claimed 
some  interest  or  lien  subsequent  to  the  lien  of  the  mortgage,  the 
complaint  was  not  demurrable  merely  because  it  failed  to  al- 
lege that  the  security  company  was  a  corporation.  The  action 
In  such  a  case  is  not  against  the  company  within  the  meaning 
of  sec.  3205,  Stats.,  but  notice  of  the  foreclosure  proceedings  is 
merely  given  it  because  of  its  subsequent  lien  or  claim.  Oreenya 
V.  Reliance  Security  Co.  483 

8.  If  in  such  a  case  the  security  company  has  or  claims  no  interest 

subsequent  to  the  mortgage,  it  should  disclaim  and  the  suit 
should  be  dismissed  as  to  it.  Ibid. 

Same:  Where  cause  of  action  arises.    See  Veitue. 

Taxation  of  income.    See  Taxation,  8-11. 

Same:  Action  to  question  validity.    See  Taxation,  16. 

Bankruptcy:  Composition  agreement:  Preferences.    See  Contracts, 

2,3. 
Annulment  of  franchise.    See  Turnpikes  and  Toll  Roads. 
Public  corporations.    See  Municipal  Corporations. 

COSTS. 
See  Appeal,  5.    Justices*  Courts,  7.    Vendor  and  Purchaser,  7. 

1.  In  an  action  to  foreclose  a  mortgage,  wherein  a  counterclaim  on 

the  ground  of  fraud  in  the  sale  of  the  land  to  the  mortgagor  was 
allowed,  the  denial  of  costs  to  the  plaintiff,  including  the  stipu- 
lated attorney's  fee,  is  held  not  to  have  been  an  abuse  of  discre- 
tion.   Brustman  v.  Dunn,  306 

2.  Where  the  trial  court  in  effect  decided  that  its  clerk  had  no  author- 

ity to  enter  an  order  for  judgment  on  a  special  verdict,  and  itself 
signed  and  filed  a  written  order  for  Judgment  thereon,  the  date 
of  such  written  order,  not  that  of  said  entry  by  the  clerk,  fixed 
the  beginning  of  the  sixty  days  within  which,  under  sec.  2894a, 
Stats.,  the  prevailing  party  might  tax  his  costs.  Banaszek  v.  F. 
Mayer  Boot  &  Shoe  Co.  404 

3.  The  costs  taxed  in  an  action  to  foreclose  mechanics'  liens  are  held 

not  so  large  as  to  warrant  this  court  in  reducing  them  under  the 
rule  of  Krueger  v.  Bueh  153  Wis.  583.  Sterling  E.  d  C.  Co.  v. 
Berg,'  280 

4.  Sec.  2919,  Stats.  1913,  limiting  costs,  does  not  govern  a  consoli- 

dated action  to  foreclose  mechanics'  liens  of  several  contractors 
upon  a  building.  Ibid. 

5.  Costs  are  allowed  in  this  case  for  the  printing  of  only  twenty 

pages  of  an  unnecessarily  long  brief  of  seventy-two  pages. 
First  Nat.  Bank  v.  Industrial  Comm.  526 

6.  The  hearing  of  an  appeal  to  the  circuit  court  from  the  civil  court 

of  Milwaukee  county  is  brought  on  by  motion,  and  motion  costs 
not  exceeding  |10  may  be  allowed  thereon.  Wintemitz  v. 
Schmidt,  421 
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Counterclaim.    See  Costs,  1.    Dismissal  and  Nonsuit,  1.    Plead- 
ing, 2. 

Counties.    See  Taxation,  21. 

County  Couht.    See  Executors  and  Administbatobs,  3. 

Courts. 
Powers:  Extension  of  time  for  taking  appeal.    See  Eminent  Do- 
main, 4. 
State  and  federal  courts.    See  Removal  of  Causes. 
Supreme  court.    See  Appeal  and  Error. 

Circuit  courts.    See  Animals,  5.    Appeal.    Costs,  6.    Eminent  Do- 
main, 4.    Justices'  Courts,  11. 
Civil  court  of  Milwaukee  county.    See  Animals,  5.    Appeal,  3.  .  Ar- 
rest AND  Bail,  1.    Costs,  6. 
County  courts.    See  Executors  and  Administrators,  3. 
Municipal  courts.    See  Reference,  2. 
Justices'  courts.    See  Justices'  Courts. 

Covenants.    See  Deeds.    Evidence,  13.    Mortgages,  1-4.    Subroga- 
tion.   Vendor  and  Purchaseb,  2. 

CovEBTUBE.    See  Husband  and  Wife. 

Cbiminal  Law.    See  Husband  and  Wife,  2,  3.    Towns,  1,  2. 

Cbuelty.    See  Divobce,  5. 

Cumulative  Remedies.    See  Action.    Taxation,  18,  15. 

Custom  and  Usage.    See  Highways,  2.    Payment,  2. 

DAMAGES. 
For  pain  and  suffering  'between  injury  and  death.    See  Death. 
Compensation  for  land  taken.    See  Eminent  Domain. 
For  construction  of  ditch.    See  Highways,  1. 
Special  damages  from  slander.    See  Libel  and  Slandeb,  2. 
For  breach  of  covenant  to  pay  note.    See  Mortgages,  8. 
For  death:  Amount  recoverable.    See  Pleading,  5. 
Excessive  damages  for  death  or  injury. 

1.  For  the  death  of  a  laborer  thirty-two  years  of  age  who  left  surviv- 

ing him  a  wife  and  three  small  children  and  whose  income  was 
about  |1,000  per  year,  an  award  of  |8,500  is  held  excessive  and 
is  reduced  to  |6,000.    Sadowski  v.  Tf^omas  Furnace  Co.  86 

2.  An  award  of  |6,500  for  serious  and  permanent  injuries  to  a  man 

twenty-two  years  old  and  earning  at  the  time  $55  per  month, 
having  been  sustained  by  the  trial  court,  is  held  not  so  large 
that  this  court  should  disturb  it.  Kelly  v.  Kneeland-McLurg 
Lumber  Co.  158 

3.  An  award  of  $13,000  for  a  fracture  of  the  leg  of  a  locomotive  engi- 

neer twenty-nine  years  old  and  earning  |1,800  per  year  is  held^ 
though  large,  not  to  be  clearly  excessive,  it  appearing  that  un- 
usually bad  results  flowed  from  the  injury,  which  for  a  long  time 
wholly  incapacitated  him  for  work  and  permanently  precluded 
him  from  resuming  work  as  such  an  engineer,  and  there  being 
evidence  from  which  a  jury  might  well  say  that  his  earning  ca- 
pacity was  decreased  forty  or  fifty  per  cent.  Callahan  v.  Chi- 
cago d  N.  W.  R.  Co.  288 

TfeiD  trial  as  to  damages  only.    See  New  Trial,  1. 
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DEATH. 

See  Damages,  1.  Evidence,  2.  Highways,  8.  Masteb  and  Servant, 
2-4,  8.  Pleading,  5.  Railboads,  3,  4,  7.  Wharves.  Work- 
men's CJOMPENSATION,  13-15. 

Recovery  for  pain  and  suffering  between  injury  and  death, 

1.  If  a  substantial  period  of  suffering  intervenes  between  an  action- 

able personal  injury  and  death  resulting  therefrom,  damages 
may  be  recovered  for  such  suffering.    Klann  v,  Minn,  517 

2.  An  allegation  that  plaintiff's  decedent  died  *'a  few  minutes"  after 

being  caught  by  flames  in  a  burning  building  sufficiently  shows 
a  substantial  period  of  suffering  between  the  injury  and  death. 

Ihid, 
Debtor  and  Creditor.    See  Bills  and  Notes.    Contracts,  1,  3.    Cor- 
porations, 3.    Exemptions.    Garnishment.     Judgment,  3.    Me- 
chanics'  Liens.     Mortgages,    1-4.    Payment.     Principal   and 
Agent.     Subrogation.     Tender. 

Declarations.     See  Evidence,  7-10. 

DEEDS. 

See  Evidence,  13.     Subrogation.    Vendor  and  Purchaser,  2,  3. 

Covenants  in  a  conveyance  of  land  should  not  be  annulled  merely 
because  the  grantor  did  not  understand  their  legal  effect  Van 
Valkenburg  v.  Jantz,  336 

Default.     See  Judgment,  4. 

Definiteness.    See  Pleading,  1.    Trusts  and  Trusties,  2-4. 

Definitions.     See  Words  and  Phrases. 

Delay.     See  Appeal,  18.    Reformation  of  Instruments,  3.    Sales,  2. 

Delivery.     See  Gifts,  1-4. 

Demand.     See  Vendor  and  Purchaser,  6,  7. 

Demurrer.     See  Conspiracy,  2.    Corporations,  7.    Fraud,  6. 

Dependents  on  deceased  workman.  See  Workmen's  Compensation, 
13-15. 

Descent  and  Distribution.    See  Homestead. 

Description  of  land.    See  Reformation  of  Instruments. 

Disclaimer.     See  Corporations,  8. 

Discontinuance.    See  Dismissal  and  Nonsuit.  . 

Discretion.  See  Arrest  and  Bail,  2.  Continuance.  Costs,  1,  6. 
Dismissal  and  Nonsuit.  Divorce.  3,  6.  Eminent  Domain,  4. 
Injunction,  1,  3,  5.  Judgment,  3.  Pleading,  3.  Reference. 
Trial,  2,  3. 

DISMISSAL  AND  NONSUIT. 
See  Appeal,  18.    Corporations,  8.     Highways,  14.     Payment,  4. 

1.  The  trial  court  may  refuse  to  permit  plaintiff  to  dismiss  or  dis- 

continue the  action,  even  though  such  dismissal  or  discontinu- 
ance would  not  interfere  with  defendants'  right  to  the  trial  of 
the  issue  on  a  counterclaim.     Boutin  v.  Andreas^  152 

2.  There  is  no  practical  difference  between  a  voluntary  dismissal  and 

a  discontinuance  so  far  as  plaintiff's  right  to  bring  another  ac- 
tion is  concerned.  /Md. 
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3.  Where  there  is  a  real  controversy  and  issue  has  been  duly  joined, 
plaintiff  may  be  compelled  to  proceed  or  take  a  dismissal  which 
will  preclude  another  action  for  the  same  cause.  Ihid, 

DISTRICT  ATTORNEYS. 

See  Payment,  4,  7. 

It  is  inadvisable,  if  not  improper,  for  a  district  attorney  to  act  as 
attorney  to  recover  civil  damages  arising  from  a  supposed  crim- 
inal act.    Coon  v,  Metzler,  328 

Ditches  and  drains  on  lands  adjoining  highways.    See  Highways,  1. 

Division  of  Pboperty.    See  Divorce,  5. 

DIVORCE. 
Absolute  or  limited f 

1.  Under  sec.  2358,  Stats.,  a  divorce  from  the  bonds  of  matrimony 

may  be  granted  upon  proof  warranting  such  Judgment,  even 
though  the  complaint  asked  only  a  limited  divorce.  Shequin  v, 
Shequin,  183 

2.  In  an  action  for  a  limited  divorce,  the  consent  of  plaintiffs  attor- 

neys to  a  Judgment  of  absolute  divorce  is  binding  upon  plaintiff, 
and  the  prayer  of  the  complaint  may  be  treated  as  amended  ac- 
cordingly, rbid. 

Alimony:  Charge  upon  real  estate  only, 

3.  The  amount  to  be  allowed  in  a  divorce  action  as  alimony  and  for 

the  support  of  minor  children  rests  largely  in  the  sound  discre- 
tion of  the  trial  court.    Swanson  v.  Sioi^^nson,  5 

4.  Alimony  or  other  allowances  in  a  divorce  action  may,  under  sec. 

2367,  Stats.,  be  imposed  as  a  charge  upon  real  estate  of  the  party 
liable,  but  personal  property  cannot  be  subjected  to  such  a 
charge.  Jbid. 

Division  of  property:  Modification  of  decision. 

5.  Upon  granting  to  the  wife  a  divorce  on  the  ground  of  cruelty,  the 

court  has  power  to  divide  property  held  in  the  wife's  name  but 
derived  from  the  husband;  and  the  division  made  in  this  case  is 
held  not  erroneous.      Shequin  v.  Shequin,  183 

6.  A  motion  for  modification  of  the  decision  in  a  divorce  action  and 

for  permission  to  produce  further  evidence,  made  after  the  filing 
of  the  decision  but  before  Judgment,  was  addressed  to  the  dis- 
cretion of  the  trial  court;  and  no  abuse  of  such  discretion  ap- 
pearing, the  denial  of  the  motion  is  sustained.  JMd. 

Docks.    See  Whabves. 
Doos.    See  Animals,  3-5. 

Domicile.    See  Removal  of  Causes.    Taxation,  5. 
DowEB.    See  Mechanics'  Liens,  6. 
Drains  on  lands  adjoining  highway.    See  Highways,  1. 
Due  Process  of  Law.    See  New  Trial,  1. 
Duress.    See  Payment,  4-7. 

Easements.    See   Injunction,   2.     Street   Railways,   14,   15.    Wa- 
ters, 2. 
Election  as  to  nature  of  controversy.    See  Towns,  3. 
Vol.  161—42 
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EMINENT  DOMAIN. 
Taking  of  public  utility  by  city.    See  Public  Utilities. 
Taking  of  land  for  street:  Compensation:  Special  benefits, 

1.  From  the  fact  that  the  market  value  of  the  remainder  of  a  tract 

of  land  is  the  same  as  the  market  value  of  the  whole  tract  be- 
fore a  strip  was  taken  therefrom  for  the  widening  of  a  street, 
it  does  not  necessarily  follow  that  such  market  value  was  kept 
up  or  restored  by  benefits  equal  to  the  market  value  of  the  strip 
taken.    Ztoietusch  v.  East  Milwaukee,  bl9 

2.  Under  sec.  899,  Stats.  1913,  where  land  is  taken  by  a  village  for  a 

street  or  other  public  improvement,  "the  special  benefit,  if  any, 
to  be  enjoyed"  by  the  owner  "from  such  improvement"  Is  to  be 
offset  or  deducted,  not  from  "the  value  of  the  land  taken,"  but 
only  from  "the  damage  otherwise  sustained,"  if  any.  Holton  v. 
Milwaukee,  31  Wis.  27,  distinguished.  JWtf. 

Construction  of  ditch  on  land  adjoining  highway.    See  Highways,  1. 

Compensation  for  land  taken  for  railroad:  Appeal:  Time  limited:  Be- 
lief  against  award, 

3.  After  the  expiration  of  the  thirty  days  limited  by  sees.  1849, 1852, 

Stats.,  for  appealing  from  the  award  of  commissioners  in  a  pro- 
ceeding to  fix  the  compensation  to  be  paid  for  land  taken  for  a 
railroad,  the  court  cannot  extend  the  time  for  taking  such  ap- 
peal. Neither  sec.  2831  nor  sec.  2832,  Stats.,  authorizes  such 
relief;  nor  has  the  court  inherent  power  to  grant  it  FUer  d 
Stowell  Co.  V,  Chicago,  M,  d  8t,  P.  R.  Co.  691 

4.  If  the  circuit  court  had  power  to  grant  such  an  extension  of  time 

a  very  strong  case  would  be  required  to  warrant  a  decision  on 
appeal  that  there  was  an  abuse  of  discretion  in  refusing  to 
grant  it.  Ibid. 

5.  Whether  under  special  circumstances  a  court  of  equity  might  in- 

terfere to  prevent  the  person  in  whose  favor  the  award  was 
made  from  having  the  benefit  of  it,  is  not  decided.  If  such 
power  exists  the  relief  must  be  sought  in  an  independent  action; 
and  no  leave  of  court  to  bring  such  an  action  is  necessary.    Ibid. 

Employers'  Liability.  See  Masteb  and  Servant.  Pleading,  3,  4. 
Workmen's  Compensation. 

Equal  Protection  of  the  Laws.    See  Taxation,  3. 

Eqxtity.  See  Deeds.  Divorce.  Eminent  Domain,  5.  Injunction. 
Judgment,  4.  Landlord  and  Tenant,  3,  4.  Mechanics'  Liens. 
Mortgages.  Municipal  Corporations,  10, 11.  Nxhsance.  Part- 
nership. Reformation  OF  Instruments.  Subrogation.  Trusts 
and  Trustees.    Vendor  and  Purchaser,  5-7. 

Escrow.    See  Contracts,  2. 

Estates  in  Land.  See  Frauds,  Statute  of.  Homestead.  Land- 
lord AND  Tenant,  4.    Mechanics'  Liens,  6.    Subrogation. 

Estates  of  Decedents.  See  Executors  and  Administrators.  Trusts 
AND  Trustees.    Wills. 

Estoppel.  See  Fraud,  5.  Garnishment,  3.  Municipal  Corpcaa- 
TIONS,  10, 11. 

EVIDENCE. 

Presumptions,  See  Appeal,  11.  Railroads,  8.  REi^fovAL  of  Causes, 
2.  Turnpikes  and  Toll  Roads,  1.  Workmen's  Compensatxoii, 
13. 


Digitized  by 


Google 


Wis.]  index.  669 


Burden  of  proof.  See  Instructions  to  Jury,  6.  Master  and  Servant, 
2.  Public  Utilities,  17.  Turnpikes  and  Toll  Roads,  1.  Work- 
MSN's  Compensation,  13. 

Relevancy,  materiaHty,  and  competency.  See  Appeal,  14-16.  High- 
ways, 6-8, 12.  Master  and  Servant,  10.  Witnesses,  2.  Work- 
men's Compensation,  21. 

Same:  Res  gestw.    See  Evidenob,  8, 10. 

1.  In  an  action  to  recover  for  services  performed  on  behalf  of  stock- 

holders who,  subject  to  acceptance  of  their  proposition  by  the 
directors,  had  subscribed  to  a  fund  to  be  used  in  working  the 
mines  of  the  corporation,  minutes  of  a  directors'  meeting  at 
which  the  proposition  was  accepted  were  competent  evidence  as 
being  part  of  the  ree  geatce.    Hannah  v.  Knuth,  467 

2.  Where,  at  about  9  o'clock  of  the  night  on  which  he  is  alleged  to 

have  suffered  an  injury  which  resulted  in  blood-poisoning  and 
death,  a  night  watchman  and  Janitor  employed  in  a  bank  ap- 
peared before  another  employee,  sucking  his  thumb,  and  stated 
that  he  had  scratched  or  pricked  it,  such  statement  was  a  part 
of  the  res  gestw  and  might  be  testified  to  by  the  other  employee 
in  a  proceeding  to  recover  compensation  for  the  death.  First 
Nat.  Bank  v.  Industrial  Comm.  526 

Admissions. 

8.  In  a  proceeding  to  recover  compensation  for  the  death  of  an  em- 
ployee a  report  of  the  accident  made  by  the  employer  through  an 
authorized  agent  was  competent  prima  facie  evidence  of  the 
facts  stated  therein,  subject  to  be  explained  or  contradicted. 
First  Nat,  Bank  v.  Industrial  Comm.  526 

4.  In  an  action  to  recover  for  services  performed  on  behalf  of  stock- 

holders who  had  subscribed  to  a  fund  to  be  used  in  working  the 
mines  of  the  corporation,  the  minutes  of  a  meeting  of  the  sub- 
scribers reciting  that  Chirty-three  of  theji  were  present,  some  of 
whom  were  identified  by  name,  that  the  minutes  of  a  directors' 
meeting  were  read  to  them,  and  that  they  elected  an  advisory 
board  of  subscribers  to  act  with  the  directors  and  also  a  trustee 
for  the  subscribers,  were  competent  evidence  as  being  in  the 
nature  of  admissions.    Hannah  v.  Knuth,  467 

Bame:  Offers  of  settlement. 

5.  Conversations  showing  offers  made  before  suit  in  furtherance  of 

an  attempted  settlement  are  not  admissible  in  evidence  against 
the  party  making  the  offers.    John  E.  DeWolf  Co.  v.  Harvey,  535 

6.  The  admission  of  such  a  conversation  in  evidence  in  an  action  by 

a  real-estate  broker  to  recover  an  agreed  commission  was  not 
prejudicial  to  defendants  who,  although  they  denied  liability  on 
express  contract,  admitted  that  they  were  liable  on  quantum 
meruit, — ^the  offer  being  consistent  with  such  admission  and 
tending  to  support  defendants'  contention  rather  than  that  of 
the  plaintiff.  Ihid. 

Declarations. 

7.  Statements  made  by  one  since  deceased  to  a  third  person  that 

she  had  made  a  gift  of  specific  property  to  a  person  named  are 
competent  evidence  in  an  action  between  such  donee  and  the 
administrator  of  the  estate  of  the  deceased.  Pirie  v.  he  8auh 
nier,  503 

8.  Self-serving  declarations,  whether  oral  or  written,  not  part  of  the 

res  gestw,  are  incompetent.    Hilton  v.  Rahr,  619 
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9.  Declarations  of  a  donor  after  a  gift  and  in  derogation  of  it  are  in- 
competent to  disprove  the  gift.  IJnd. 

[10.  Whether,  when  the  alleged  acts  and  words  of  gift  are  so  am- 
biguous that  the  transaction  might  be  either  a  gift  or  a  bail- 
ment, declarations  of  the  alleged  donor  contained  in  an  abortive 
attempt  by  him  to  make  a  will  or  codicil  are  competent  as  verbal 
acts  and  part  of  the  res  gestw,  not  decided.]  Ibid, 

Parol  evidence  affecting  writings.  See  Animals,  2.  Turnpikes  and 
Toll  Roads,  2. 

11.  In  the  absence  of  fraud  and  mistake  parol  evidence  of  antecedent 

or  contemporaneous  oral  agreements  between  the  parties  is  in- 
admissible to  contradict,  alter,  or  modify  their  written  contract. 
Ohio  E,  Co,  V,  Wisconsin-Minnesota  L,  d  P.  Co.  632 

12.  Where  a  written  lease  for  a  season  of  live  stock  on  a  farm  con- 

tained no  reservation  of  the  increase,  evidence  of  an  oral  agree- 
ment that  the  increase  should  belong  to  the  lessor  was  not  ad- 
missible.   August  Brandt  d  Co,  v,  Verhagen,  Z 

13.  Parol  evidence  is  not  admissible  to  show  that  a  contract  to  convey 

land  by  "warranty  deed"  called  for  a  deed  containing  covenants 
on  the  part  of  the  grantee  restricting  the  use  to  be  made  by  him 
of  the  land,  with  reversionary  provisions.    Neff  v,  Rubin,    511 

Opinion  evidence:  Experts,    See  Master  and  Servant,  9. 

Weight  and  sufficiency.  See  Animals,  2.  Automobiles.  Brokers^ 
2-4.  Corporations,  4.  Gifts,  4-6.  Judgment,  4.  Master  and 
Servant,  4,  6-9,  11,  19.  Mechanics'  Liens,  5.  Negligence,  2. 
Public  Utilities,  17.  Railroads,  3-6.  Reformation  of  Instru- 
ments, 1, 2.  Street  Railways,  4, 9, 16, 17.  Wharves,  2.  Work- 
men's Compensation,  14,  16-21. 

Excessive  Damages.     See  Damages. 

Execution.    See  Exemptions. 

EXECUTORS   AND   ADMINISTRATORS. 
See  Taxation,  18.    Wills,  2-6.    Witnesses,  2. 

1.  The  title  to  personal  property  of  a  testator  vests  in  his  personal 

representatives  upon  his  death.    Karel  v.  Pereles,  598 

2.  Where  the  executors  of  a  will,  who  were  also  by  its  terms  made 

testamentary  trustees,  duly  qualified  as  executors  but  failed  to 
qualify  as  trustees,  they  could  not  act  as  trustees  but  continued 
to  hold  title  to  the  estate  as  executors,  and  the  sureties  on  their 
bond  as  executors  were  liable  for  their  acts  whereby  the  trust 
estate  was  lost.  Ibid, 

3.  Such  executors  never  having  qualified  as  trustees,  the  county 

court  could  not,  by  an  order  or  decree,  transfer  the  title  to  the 
property  from  them  as  executors  to  them  as  testamentary  trust- 
ees. Ibid, 

EXEMPTIONS. 

See  Bankruptcy. 

1.  The  exemption  under  sub.  (8) ,  sec.  2982,  Stats.,  of  $200  in  value  of 
the  stock  in  trade  of  any  merchant,  does  not  extend  to  cases 
where  the  stock  is  not  actually  used  or  kept  for  the  purpose  of 
carrying  on  the  business  in  which  he  has  been  engaged.  Het- 
tinger v.  Wells,  640 
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2.  The  stock  in  trade  of  a  retail  liquor  dealer  who  had  failed  to  re- 
new his  license  because  of  an  Increased  license  fee  and  wha 
had  endeavored  to  sell  such  stock  in  bulk  and  in  fact  had  sold 
some  of  it,  was  not  used  or  kept  for  the  purpose  of  carrying  on 
the  business  of  saloon-keeping,  even  though  he  intended  to  re- 
sume that  business  as  soon  as  he  was  able  to  find  some  other 
suitable  location.  Ibid, 

Exoneration  of  bail.     See  Abbest  and  Bail,  1. 

Expert  Testimony.     See  Master  and  Servant,  9. 

Extras.     See  Contracts,  7,  8. 

False  Representations.  See  Fraud.  Garnishment,  3.  Partner- 
ship, 1. 

Federal  CJourts.     See  Removal  of  Causes. 
Federal  Statutes.     See  Master  and  Servant,  2,  3.    Pleading,  4. 
Fees.    See  Costs,  1.    Justices'  Courts,  6.    Mortgages,  5. 
Fellow-Servants.     See  Master  and  Servant,  10-13. 

Filing  of  affidavit  as  to  sale  under  chattel  mortgage.  See  Vendor  and 
Purchaser,  5. 

Findings  of  Fact.  See  Appeal,  10,  11.  Gifts,  4,  5.  Mechanics'^ 
Liens,  5.  Street  Railways,  16-19.  .Trial,  12.  Workmen's 
Compensation,  16-21. 

Fire  Patrol:  Negligence.     See  Municipal  Corporations,  2. 

Fire  Underwriters.  See  Corporations,  6.  Municipal  Corpora- 
tions, 2. 

Foreclosure.    See  Mechanics'  Liens,  6.    Mortgages. 
Foreign  Corporations.    See  Removal  of  Causes. 
Former  Adjudication.     See  Trial,  6. 

Franchises.  See  Street  Railways,  1,  2.  Turnpikes  and  Toll 
Roads. 

FRAUD. 

See  Arrest  and  Bail,  3.  Conspiracy.  Garnishment,  3.  Gifts,  5. 
Judgment,  4.    Partnership,  1,  2.    Vendor  and  Purchaser,  6. 

False  representations:  Fact  or  opinion T 

1.  A  representation  that  there  was  a  prospective  purchaser  for 

land  who  had  already  made  a  bona  fide  offer  of  an  increased 
price  was  a  representation  of  fact,  as  distinguished  from  a 
promise  or  an  opinion.    Hull  v.  Doheny,  27 

2.  A  mere  expression  of  opinion  as  to  the  value  of  property  will  not 

constitute  fraud,  but  trick  or  artifice  must  not  be  resorted  to  in 
order  to  throw  the  purchaser  off  his  guard  or  prevent  inquiry ,^ 
especially  where  the  property  is  in  a  distant  state.  Ibid. 

3.  The  fact  that  an  alleged  fraudulent  representation  was  in  the 

form  of  an  expression  of  opinion  is  not  always  conclusive;  and 
when  there  is  doubt  as  to  whether  it  is  made  as  a  mere  expres- 
sion of  opinion  or  a  statement  of  fact  the  question  must  be  de- 
termined by  the  court  or  Jury.    Brustman  v.  Dunn,  306 

4.  Representations  by  the  vendor  of  a  farm  that  the  pasturage  was 

sufficient  for  twenty-five  head  of  cattle,  that  the  har  land  grew 
hay  sufficient  to  enable  twenty-five  head  of  cattle  to  be  kept,  and 
that  there  was  a  cranberry  marsh  on  the  land  producing  ten  to- 
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twelve  bushels  of  cranberries  each  year,  were,  on  the  evidenoe 
in  this  case,  properly  held  statements  of  fact.  IMd. 

Same:  Waiver:  Estoppel, 

5.  Mere  requests  by  the  makers,  refused  by  the  payee,  for  an  exten- 

sion of  time  on  notes,  where  the  makers  did  not  intend  thereby 
to  waive  their  claim  for  fraud  in  respect  to  lands  for  the  price 
of  which  the  notes  were  given,  and  where  the  payee  did  not  un- 
derstand there  was  any  waiver,  did  not  amount  to  a  waiver  or 
estop  the  makers  from  insisting  upon  their  cause  of  action  for 
fraud.    Bruatman  v.  Dunn,  306 

Same:  Pleading:  Conspiracy. 

6.  A  complaint  alleging  in  substance  that  defendants,  in  accordance 

with  a  prearranged  plan  of  action  for  their  mutual  profit,  in- 
duced plaintiff  to  buy  320  acres  of  land  in  a  distant  state  at  |40 
per  acre,  by  false  representations  that  it  was  worth  more  and 
that  a  third  person,  whose  written  offer  was  shown  to  plaintiff, 
stood  ready  to  purchase  it  at  once  for  $47.50  per  acre,  when  as 
matter  of  fact  the  land  was  not  worth  to  exceed  |7  per  acre,  the 
letter  was  a  fiction,  and  the  alleged  bidder  did  not  exist, — is 
held,  on  demurrer,  to  state  a  good  cause  of  action.  Hull  v.  Do- 
heny,  27 

7.  The  action  in  such  case  is  not  for  conspiracy,  but  to  recover  dam- 

ages for  a  wrong  committed  by  a  number  of  persons  who  agreed 
to  act  together  to  that  end,  the  conspiracy  being  alleged  merely 
to  connect  all  the  defendants  with  the  overt  acts  of  each  indi- 
vidual. lUa. 

FRAUDS,  STATUTE  OF. 
Promise  to  answer  for  debt  of  another.    See  Contbacts,  1. 
Contract  to  convey  real  estate:  Sufficiency  of  writing. 

1.  A  written  contract  by  which  defendant  agreed  to  sell  to  plaintiff 

for  a  specified  price  a  lot  described  therein,  "free  and  clear  of 
all  Hens  and  incumbrances,  except  as  to  the  interest  of  the  minor 
child  of  nineteen  years,  on  account  of  whom  matters  will  be  ar- 
ranged according  to  oral  agreement  with  Richard  Eisner  until 
such  child  becomes  of  age;  otherwise  warranty  deed  and  full 
abstract  of  title  will  be  furnished  free  of  charge  and  free  of  de- 
fects," was  not  void  under  the  statute  of  frauds  (sec.  2304, 
Stats.).  The  agreement  was  to  sell  the  lot  except  the  interest 
of  the  minor  therein;  the  price  named  was  not  for  the  entire 
fee  in  the  land,  but  only  for  so  much  of  it  as  the  minor  did  not 
own;  and  the  public  records  might  properly  be  resorted  to  to  as- 
certain what  the  respective  interests  of  the  defendant  and  the 
minor  were.    Chudnow  v,  Ketter,  432 

2.  A  further  provision  in  such  contract  that  "the  rents  and  taxes 

will  be  adjusted  at  the  time  of  the  delivery  of  the  deed,"  did  not 
show  that  there  was  any  agreement  as  to  those  matters  resting 
in  parol,  and  did  not  render  the  contract  void.  Tbid. 

Fraudulent  Repbebentations.    See  Fraud. 

Freedom  of  the  Press.    See  Libel  and  Slakdeb,  7. 

GARNISHMENT. 

Undertaking  in  release:  Liability  of  sureties. 

1.  An  undertaking  in  release  of  garnishment  under  sec.  2771,  Stats., 
is  to  be  liberally  construed  in  furtherance  of  its  purpose  to  pro- 
tect the  creditor.    Oist  v.  Equitable  Surety  Co,  79 
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2.  The  rights  of  the  surety  in  such  an  undertaking  were  not  preju- 

diced by  amendment  of  the  complaint  in  the  original  action  so 
that  it  asked  a  recovery  upon  quantum  meruit  instead  of  upon 
express  contract,  where  no  change  in  the  substance  of  the  claim 
was  involved ;  and  such  amendment,  therefore,  did  not  discharge 
the  surety.  Ibid. 

3.  The  allegation  in  the  original  complaint  in  such  case  that  the 

work  and  labor  for  which  recovery  was  sought  was  performed 
under  an  express  contract,  when  in  fact  such  contract  was  in- 
valid because  made  on  Sunday,  did  not  constitute  a  misrepre- 
sentation in  the  nature  of  a  fraud  as  to  the  surety  which  should 
estop  plaintiff  from  enforcing  the  undertaking.  IMd. 

4.  Upon  recovery  of  Judgment  against  the  surety  on  such  an  under- 

taking for  the  amount  of  the  Judgment  in  the  original  action, 
interest  was  properly  allowed  upon  such  amount  from  the  date 
of  the  entry  of  the  original  Judgment.  Ihid^ 

In  justices*  courts.    See  Justices'  Courts,  3-10. 

Gas.    See  Negligence,  2. 

GIFTS. 
See  Evidence,  7-10.    Taxation,  18. 

1.  A  purpose  to  make  a  gift  of  property  can  only  be  consummated  by 

the  donor  actually  parting  with  possession  of  and  dominion,  as 
owner,  over  the  subject  by  an  absolute  delivery  thereof  to  the 
donee,  or  some  one  for  such  donee,  and  an  acceptance  by  the 
latter.    Pirie  v.  Le  Saulnier,  503 

2.  Delivery  to  the  agent  of  a  donee  to  control  the  title  for  him,  the 

agent  being  actually  in  possession  and  control  as  such,  is  suffi- 
cient to  complete  a  gift  Ihid, 

3.  Title  to  property  may  be  vested  by  one  person  in  another,  a& 

donee,  and  custody  remain  in  a  third  person,  as  bailee,  condi- 
tioned to  turn  the  subject  over  to  the  donee  after  the  death  of 
the  donor.  Jbid. 

4.  The  evidence  in  this  case  is  held  to  have  warranted  a  finding  by 

the  trial  court  that  there  had  been  a  good  delivery  and  a  com- 
pleted gift  of  property.  Jhid, 

6.  Findings  of  the  trial  court  to  the  effect  that  an  assignment  of  a 
note  and  mortgage,  made  by  an  aged  parent  about  four  months 
before  her  death  to  a  son  who,  after  coming  to  maturity,  had 
continued  to  aid  his  parents  and  look  after  the  home  farm,  was 
not  obtained  by  the  son  by  fraud  or  the  exercise  of  undue  in- 
fluence, and  that  at  the  time  of  making  such  assignment  the 
mother  was  of  sound  mind  and  memory  and  was  acting  of  her 
own  free  will,  are  held  to  be  sustained  by  the  evidence.  Bask- 
field  V,  Molthen,  31 

6.  Oral  comments  by  the  trial  Judge  upon  the  Informality  of  a  trans- 
action by  which,  it  was  claimed,  without  any  written  transfer 
a  father  made  a  gift  to  his  son  of  a  note  for  a  large  amount  ex- 
ecuted by  the  son  and  secured  by  a  mortgage,  are  held  not  to 
show  that  the  Judge  believed  the  evidence  insufficient  in  law  to 
support  a  gift  or  that  his  finding  against  a  gift  was  based  upon 
an  erroneous  view  of  the  law.    Hilton  v,  Rahr,  619- 

Gboss  Negugence.    See  Railboads,  7.    Street  Railways,  24. 
Harmless  Errors.    See  Appeal,  13-16.    Public  Utilities,  15. 
Headlights.    See  Railroads,  1. 
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HIGHWAYS. 
Construction:  Drainage:  Ditch  on  adjoining  land.    See  Towns,  3. 

1.  Under  sees.  1236, 1237,  Stats.,  where  a  drain  or  ditch  is  constructed 

upon  land  adjoining  a  highway,  damages  are  recoverable  by  the 
owner,  but  assessment  or  consideration  of  "special  advantages" 
is  provided  for  in  sec  1237  only  in  cases  where  material  is  ac- 
tually taken  from  the  land  and  placed  on  the  road.  Harvie  v, 
Caledonia,  314 

Obstruction:  Dike  on  adjoining  land  to  keep  back  surface  water. 
See  Watebs,  4. 

Use  0/  highway:  Negligence:  Law  of  the  road. 

2.  In  an  action  for  injury  caused  by  collision  between  a  horse  and 

carriage  and  an  automobile,  a  charge  to  the  Jury  to  the  effect 
that  owners  of  automobiles  and  of  horses  have  equal  rights  on 
the  public  highway;  that  it  is  the  duty  of  the  driver  to  give 
warning  to  one  driving  a  vehicle  in  front  before  attempting  to 
pass;  that  the  sounding  of  an  automobile  horn  is  the  usual  way 
of  giving  warning;  that  although  there  was  no  statute  on  the 
subject  at  the  time  of  the  accident  it  was  the  custom  for  a 
driver  coming  up  behind  another  vehicle  and  passing  it  to  turn 
to  the  left,  and  for  the  driver  of  the  vehicle  ahead  to  turn  to  the 
right,  but  that  such  rule  or  custom  was  not  inflexible  and  might 
be  varied  by  circumstances — ^was,  at  least,  not  prejudicially  er- 
roneous.   Koenig  v.  Sproesser,  8 

3.  Although  the  Jury  found  that  neither  driver  was  negligent  and 

that  neither  party  sustained  any  damage,  the  verdict  was  not 
necessarily  perverse.  Ibid. 

4.  In  an  action  for  personal  injuries  sustained  when  defendant's 

wagon  collided  with  plaintifTs  buggy  which  was  being  driven  in 
the  opposite  direction  on  the  extreme  right  of  the  traveled  track, 
it  is  held  on  the  evidence  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  failing  to  have  h^r  buggy 
brought  to  a  standstill  before  the  collision  occurred  or  in  failing 
to  shout  a  warning  to  defendant's  driver.  Lloyd  v.  Pugh,  158 
Wis.  441,  distinguished.    Muehlbauer  v.  Klokner,  410 

5.  It  is  not  negligence  as  a  matter  of  law  to  permit  an  eleven-year-old 

boy,  when  accompanied  by  a  parent,  to  drive  a  horse  which  is  not 

shown  to  be  difficult  to  manage.  Ibid. 

Injuries  from  defects:  Evidence:  Law  of  the  road.    See  Pleading,  5. 

6.  The  law  of  the  road  as  established  by  statutes  and  decisions  in 

this  state  deals  with  the  duties  of  travelers  at  street  and  high- 
way intersections,  or  when  meeting  one  another,  or  when  one 
wishes  to  pass  another  going  in  the  same  direction,  but  does  not 
affect  the  question  of  contributory  negligence  in  a  case  where  a 
person  was  injured  by  a  defect  in  a  street  while  driving  on  the 
left  side  thereof  and  the  evidence  tended  to  show  that  he  had 
necessarily  veered  to  the  left  because  teams  were  lined  up  on  the 
right  side.    Schroeder  v.  Watertown,  13 

7.  The  exclusion,  as  evidence  in  such  case,  of  a  municipal  ordinance 

relating  to  the  rule  of  the  road  but  not  shown  to  differ  from  the 
statute  and  common  law,  cannot  be  held  error.  Ibid. 

8.  In  an  action  for  death  of  a  person  alleged  to  have  been  caused  by 

a  hole  in  the  street  on  which  he  was  driving,  there  being  evi- 
dence of  the  existence  of  the  hole  at  the  time  of  the  accident  and 
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evidence  tending  to  chow  that  there  was  no  material  change  in 
conditions  for  a  long  time  thereafter,  the  testimony  of  a  sur- 
veyor as  to  measurements  of  the  hole  made  by  him  five  days  after 
the  accident  was  competent.  IMd. 

Same:  Sidewalks:  Footpath  on  embankment:  Railing  or  guard. 

9.  Towns  are  not  required  to  keep  country  roads  In  suitable  condi- 
tion for  travel  for  their  whole  width,  nor  are  they  required  to 
build  sidewalks  thereon.    Marcus  v.  Medford,  155 

10.  A  cut  having  been  made  through  a  hill  and  the  traveled  track  of 

the  highway  being  through  such  cut,  one  who,  while  walking  at 
night  on  a  footpath  which  went  over  the  hill  within  the  limits 
of  the  highway,  was  injured  by  falling  down  the  embankment 
to  the  road  below,  cannot  recover  from  the  town  for  such  injury. 

Ibid. 

11.  The  traveled  track  through  the  cut  being  reasonably  safe,  suf- 

ficient, and  suitable  for  travelers  on  foot  or  by  vehicle,  and  the 
footpath  being  obviously  outside  of  the  traveled  track,  the  town 
was  not  bound  to  maintain  a  guard  or  railing  along  the  top  of 
the  embankment  to  protect  persons  using  such  path.  Ibid. 

12.  The  exclusion  of  evidence  as  to  the  action  of  the  town  board  upon 

a  petition  for  the  laying  of  a  sidewalk  along  said  highway  was 
not  prejudicial  error,  it  appearing  that  the  town  did  not  lay  the 
sidewalk  and  that  it  did  not  extend  to  the  place  in  question. 

Ibid. 
Same:  Accumulation  of  ice  or  snow:  "Existed  for  three  weeks." 

13.  An  accumulation  of  snow  or  ice  upon  a  highway  "existed  for 

three  weeks"  within  the  meaning  of  sec.  1339,  Stats.,  if  it  and 
the  danger  resulting  therefrom  existed  for  that  time  in  substan- 
tially the  same  form  and  degree,  though  subject  to  those  natural 
changes  inevitable  in  our  climate.    Lindquist  v.  Bradley,    175 

14.  A  boom-stick  left  upon  the  highway  by  an  individual  defendant, 

and  upon  which  plaintiff's  head  struck  when  she  was  thrown 
from  a  sleigh,  having  had  nothing  to  do  with  the  unsafe  condi- 
tion of  the  highway  and  no  proximate  relation  to  the  accident, 
a  nonsuit  as  to  such  defendant  was  proper.  Ibid. 

Same:  Instructions  to  jury. 

15.  In  an  action  for  injuries  alleged  to  have  been  caused  by  defects  in 

a  highway,  a  charge  that  the  law  requires  towns  to  keep  their 
highways  in  a  reasonably  safe  condition,  and  that  the  Jury  were 
to  apply  their  experience  and  Judgment  to  the  existing  circum- 
stances in  each  case  and  say  whether  the  highway  was  reason- 
ably safe,  was  not  erroneous  either  as  informing  the  Jury  of  the 
effect  of  their  answers  or  as  allowing  them  to  base  an  answer  on 
their  own  knowledge  and  not  upon  the  evidence.  Lindquist  v. 
Bradley,  175 

Holder  in  Due  Course.    See  Bills  and  Notes. 

HOMESTEAD. 

1.  The  qualified  life  estate  in  the  homestead  which  descends  to  the 
widow  of  an  intestate  who  leaves  issue  cannot  be  changed  to  an 
absolute  life  estate  by  sale  of  the  homestead.  Her  interest  in 
the  proceeds  of  the  sale  remains  the  same  as  in  the  land,  namely, 
the  right  to  the  use  thereof  during  widowhood.  Lands  of 
Sydow,  325 
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2.  The  probable  duration  of  widowhood  not  being  determinable,  the 

present  value  of  a  widow's  homestead  estate  can^ot  be  ascer- 
tained and  awarded  to  her  In  gross.  HM, 

3.  The  homestead  in  which  the  widow  of  an  intestate  leaving  issue 

takes  a  life  estate  by  descent  is  limited  to  the  quantity  and  value 
prescribed  in  sec.  2983,  Stats.,  the  statutory  definition  of  the 
term  "homestead"  being  applicable,  under  sec.  2984a,  as  well  to 
the  descent  of  land  as  to  exemptions.  IHd, 

4.  Under  sec  2270,  Stats.,  providing  generally  for  the  descent  of  real 

property,  and  sec.  2271,  providing  that  a  homestead  not  law- 
fully devised  shall,  if  the  owner  leave  a  widow  and  issue,  de- 
scend "to  his  widow  during  her  widowhood  and  upon  her  mar- 
riage or  death  to  his  heirs  according  to  the  next  preceding  «cc- 
tion,**  the  heirs  take  at  the  death  of  the  owner  a  vested  estate, 
subject  to  the  conditional  life  estate  of  the  widow.  Miller  v. 
Hart,  611 

HUSBAND  AND  WIFE. 

Liability  of  wife  for  torts:  Note  in  settlement. 

1.  A  married  woman  is  responsible  for  a  tort  committed  by  her  when 

not  under  coercion  by  her  husband,  and  may  give  a  valid  note 
in  settlement  of  an  action  brought  against  her  therefor.  Huber 
V.  Seeger,  135 

Dower  right.    See  Mechanics*  Liens,  6. 

Invalid  marriage:  Supposed  wife  not  a  "member  of  the  family."  See 
Workmen's  Compensation,  15. 

Abandonment  of  wife:  Nonsupport:  **Necessitous  circumstances." 

2.  An  able-bodied  man  of  presumably  some  business  ability,  in  good 

health,  who  contributed  only  |12  during  seventeen  months  to 
the  support  of  his  wife  and  child  is  held  not  to  have  contributed 
to  the  extent  of  his  ability.    Brandel  v.  State,  532 

3.  A  wife  is  in  necessitous  circumstances,  within  the  meaning  of 

sec.  4587c,  Stats.,  when  she  does  not  have  property  or  money 
available  for  such  necessities  or  ordinary  comforts  of  life  as  her 
husband  can  reasonably  furnish,  even  though  she  has  the  cloth- 
ing, furniture,  and  ornaments  usually  owned  by  a  woman  in  her 
station  in  life  or  receives  aid  from  others.  Ibid. 

Impeachment.    See  Witnesses,  4. 

Improvements.    See  Municipal  Corporations,  7-9. 

Income  Tax.    See  Taxation,  1,  2,  4-16. 

Indeterminate  Permit.    See  Public  Utilities,  13. 

Industrial  Commission.    See  Workmen's  Compensation,  8,  9,  14, 

16-21. 
Infants.     See  Workmen's  Compensation,  1. 
Inheritance  Tax.    See  Taxation,  4,  17-19. 

INJUNCTION. 

See  Bankruptcy,  2.    Landlord  and  Tenant,  3,  4.    Municipal  Cor- 
porations, 10,  11.    Nuisance,  1. 

1.  The  power  to  issue  mandatory  injunctions  is  sparingly  used. 

Gimbel  Brothers  v.  Milwaukee  Boston  Store,  489 

2.  In  cases  involving  the  right  to  the  use  of  easements  substantial 

damage  is  necessary  to  support  an  injunction.  Ibid. 
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3.  Courts  generally  exercise  their  discretion  against  issuing  an  in- 

junction where  it  will  produce  great  public  or  private  mischief 
merely  to  protect  technical,  doubtful,  or  unsubstantial  rights, 
the  plaintift  in  such  a  case  being  relegated  to  his  remedy  at  law 
to  recover  damages.  IM<f. 

4.  A  defendant  will  not  ordinarily  be  compelled  to  pull  down  an  ex- 

pensive structure  merely  because  some  legal  right  may  be  in- 
vaded if  the  injury  complained  of  is  slight  and  if  his  acts  were 
performed  in  good  faith  and  in  the  belief  that  he  was  acting 
within  his  legal  rights.  Ibid. 

5.  Thus,  where  defendants,  rel3ring  on  the  validity  of  proceedings 

by  a  city  to  vacate  part  of  an  alley,  began  the  erection  of  a 
building  which  inclosed  the  vacated  portion,  and  thereafter 
plaintiff,  who  was  a  lessee  of  abutting  property,  brought  an  ac- 
tion to  declare  void  the  vacaticm  proceedings,  to  restrain  defend- 
ants from  obstructing  the  alley,  and  to  compel  the  restoration 
thereof,  it  was  within  the  sound  discretion  of  the  trial  court 
to  deny  the  relief,  no  substantial  injury  to  the  plaintift  being 
shown.  IIM. 

INSTRUCTIONS  TO  JURY. 

Construction  of  charge:  Informing  jury  as  to  effect  of  answers:  Ajh 
plication  of  jurors*  oton  experience  and  judgment.  See  High- 
ways, 15. 

Instructions  taking  place  of  separate  question  in  special  verdict. 
See  Tbial,  5,  7-9. 

Requests  for  instructions:  Refusal  to  give.    See  Appeal,  14. 

1.  It  is  not  error  to  refuse  to  give  requested  instructions  which  are 

sufficiently  and  correctly  covered  by  the  general  charge.  Tay* 
lor  V.  Northern  Coal  d  Dock  Co.  228 

2.  Same  point.    Koenig  v.  Sproesser,  8 

3.  It  was  not  prejudicial  error  to  refuse  requested  instructions  to 

the  effect  that  there  was  no  evidence  that  defendant's  employees 
knew  the  hearing  of  the  deceased  was  not  acute,  and  that  if  he 
was  hard  of  hearing  it  was  his  duty  to  govern  himself  accord- 
ingly— it  not  appearing  that  dullness  of  hearing  had  anything 
to  do  with  the  accident.    Taylor  v.  Northern  C.  d  D.  Co.        223 

4.  Where  the  charge  was  sufficiently  full  and  complete  and  fairly  ad- 

vised the  Jury  as  to  the  law  by  which  they  should  be  governed, 
there  was  no  error  in  refusing  to  give  requested  instructions, 
even  though  they  were  correct  as  abstract  propositions  of  law. 
John  E.  DeWolf  Co.  v.  Harvey,  535 

5.  It  is  not  error  to  refuse  to  give  a  requested  instruction  which  is 

not  directed  to  any  question  in  the  special  verdict,  especially 
where  such  instruction  may  be  misleading.  Ouillaume  v.  WiS' 
consin-Minnesota  L.  d  P.  Co.  636 

Erroneous  instructions:  Verdict  contrary  thereto  not  necessarily  per* 
verse.    See  Trial,  1. 

Same:  Burden  of  proof:  When  error  harmless. 

6.  Error  in  the  instructions  as  to  the  burden  of  proof  upon  certain 

questions  in  the  special  verdict  is  not  prejudicial  where  such 
questions  were  immaterial  and  answers  thereto  may  be  treated 
as  surplusage.    Taylor  v.  Northern  C.  d  D.  Co.  223 

Brokers:  Commissions.    See  Trial,  9. 
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Highways:  Injuries  from  defects.    See  Highways,  15.    Trial,  5. 

Law  of  the  road.    See  Highways,  2. 

'Negligence  of  children.    See  Appeal,  14. 

Proodmate  cause.    See  Instbuctions  to  Juby,  3.    Trial,  5. 

INTEREST. 

See  Garnishment,  4.    Mortgages,  4.    Taxation,  8.    Vendor  and  Pur- 
chaser, 7. 

Even  though  a  note  expressly  provides  for  the  compounding  of  in- 
terest, the  maximum  recovery  for  interest  thereon  must  not,  un- 
der sec.  1689,  Stats.,  exceed  ten  per  cent,  per  annum  simple  in- 
terest.   Ogden  v,  Bradshaw,  49 
Interstate  Commerce.    See  Master  and  Servant,  2,  3.    Pleading,  4. 

Taxation,  10. 
Joinder. 

Of  causes  of  action.    See  Conspiracy,  2.    Partnership,  3. 

Of  parties.    See   Conspiracy,   3.    Mechanics*   Liens,   7.    Public 
Utilities,  12.    Taxation,  21-24. 

JUDGMENT. 
When  not  to  he  entered.    See  Public  Utilities,  1. 
Order  for  judgment:  Entry  by  clerk.    See  Costs,  2. 
When  announcement  is  judgment:  Clerk's  entries. 

1.  The  announcement  of  Judgment  from  the  bench  is  the  Judgment 

in  fact,  and  the  written  Judgment  generally  is  merely  the  evi- 
dence thereof;  but  it  should  be  certain  that  the  court  intends  to 
pronounce  Judgment  and  not  merely  to  make  a  preliminary 
order  which  is  expected  to  result  later  in  a  Judgment.  Wehr  v, 
Gimbel  Brothers,  485 

2.  An  entry  in  the*  clerk's  minutes  stating  that  defendant's  motion 

to  dismiss  the  complaint  was  **granted  as  per  findings  to  be 
filed,"  and  entries  at  a  later  term  showing  continuances  of  **the 
matter  as  to  a  rehearing,"  together  with  unsigned  and  unfiled 
findings  of  fact  found  among  the  papers  in  the  case,  are  held  to 
show  that  Judgment  was  not  pronounced  at  the  time  of  the  first 
entry.  Ibid. 

Construction:  Restricting  scope.    See  Municipal  Corporations,  11. 

Scope  of  judgment  in  equitable  action:  Terminating  litigation.    See 
Vendor  and  Purchaser,  6. 

By  confession:  Cognovit:  Reopening  case:  Discretion, 

3.  It  was  an  abuse  of  discretion  to  refuse  to  reopen  a  case  in  which 

Judgment  had  been  entered  on  cognovit  and  permit  defense  to 
be  made,  where  the  moving  papers  included  an  answer  setting 
forth  a  complete  defense  and  showed  that  the  Judgment  was 
suffered  through  ''mistake,  inadvertence,  surprise,  or  excusable 
neglect."    Winternitz  v,  Schmidt,  421 

By  default:  Restraining  enforcement:  Laches, 

4.  In  an  action  to  restrain  enforcement  of  a  Judgment  by  default  on 

the  ground  that  it  was  inequitable  and  obtained  by  fraud,  the 
evidence  is  held  to  sustain  the  findings  of  the  trial  court  that 
there  was  no  fraud  or  unfair  conduct  in  securing  the  Judgment, 
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and  that  plaintiff,  haying  slept  upon  his  rights  for  more  than 
two  years,  was  not  entitled  to  equitable  relief.    Todd  v.  LoomU, 

233 

In  divorce  action.    See  Divobce,  1,  2,  4. 

On  foreclosure  of  mortgage:  Deficiency,    See  Mobtoaqes,  1,  2. 

Interest  on  judgment.    See  Garnishment,  4. 

Reversal  on  appeal.    See  Appeal,  6-16. 

Judgments  of  justices  of  the  peace.    See  Justices'  Courts,  2,  7,  8. 11. 

Jurisdiction.  See  Arrest  and  Bail,  1.  Justices'  Courts,  1-7.  Re- 
moval OF  Causes. 

JUSTICES'  COURTS. 
Limiting  number  of  justices  in  cities:  Power  of  legislature, 

1.  Under  sec.  15,  art.  VII,  Const,  (providing  that  the  number  and  clas- 

sification of  Justices  of  the  peace  to  be  elected  in  towns,  cities, 
and  villages  shall  be  regulated  by  law,  and  that  they  shall  have 
such  civil  and  criminal  Jurisdiction  as  shall  be  prescribed  by 
law),  the  legislature  had  power  (by  ch.  468,  Laws  1911)  to  limit 
the  number  of  Justices  in  cities  of  the  first  class  to  one,  leaving 
that  one  clothed  with  extensive  civil  Jurisdiction  and  many  im- 
portant powers  and  duties,  fixing  a  moderate  salary  for  him,  and 
imposing  no  handicap  preventing  the  acceptance  of  or  holding 
the  office.  State  ex  rel,  Burke  v,  Hinkeh  144  Wis.  444,  distin- 
guished. State  ex  rel,  McLogan  v,  Burke,  429 
Jurisdiction. 

2.  The  rule  that  Justices  of  the  peace  must  keep  strictly  within  the 

limits  of  the  Jurisdiction  conferred  upon  them  does  not  mean 
that  the  higher  courts  are  to  be  hostile  to  their  judgments,  but 
merely  that  the  Justices  are  to  exercise  only  the  Jurisdiction  con- 
ferred upon  them  by  statute  fairly  construed.  De  Laval  Sep- 
arator Co,  V,  Hofberger,  344 
Same:  Garnishment:  Service  of  summons:  Amendment  of  return: 
Fees:  Costs:  Payment  into  court  by  garnishee. 

3.  Where  the  return  of  the  officer  on  the  principal  summons  in  Jus- 

tice's court  was  that  the  defendant  *'not  being  found  and  having 
no  residence  or  no  known  agent  or  attorney  within  the  said 
county,  I  am  unable  to  serve  upon  the  within  named  defendant," 
and  a  garnishee  answered  admitting  indebtedness  to  the  de- 
fendant, such  return  and  answer  were  sufficient  to  authorize 
service  of  the  garnishee  summons  upon  the  principal  defendant 
by  publication,  under  sec.  3718,  Stats.  De  Laval  Separator  Co. 
V.  Hofberger,  344 

4.  Within  the  meaning  of  sec.  3718,  Stats.,  a  member  of  the  defend- 

ant's family  residing  within  the  Jurisdiction  of  the  Justice  must 
be  residing  at  defendant's  residence.  Ibid. 

h.  It  is  the  fact  of  service  of  the  summons  upon  defendant,  and  not 
merely  the  proof  of  that  fact,  which  gives  a  Justice  Jurisdiction, 
except  in  those  cases  where  by  statute  Jurisdiction  is  made  to 
rest  on  the  proof;  and  even  after  the  issuance  and  service  of  a 
writ  of  certiorari  an  amended  return  showing  proper  service  of 
the  summons  should  be  taken  to  cure  any  omissions  in  the  orig- 
inal return.  ibid. 

6.  Where  a  garnishee  voluntarily  appears  and  answers,  failure  to 
pay  fees  to  him  is  not  a  Jurisdictional  defect.  Ibid. 


Digitized  by 


Google 


670  INDEX.  [161 


7.  Adding  the  costs  of  a  garnishee  action  to  the  Judgment  in  the 

principal  action  is  error,  but  does  not  go  to  the  Jurisdiction. 

8.  The  Judgment  of  a  Justice's  court  in  the  principal  action  is  not  so 

affected  as  to  be  open  to  attack  on  writ  of  certiorari  by  the  fact 
that  the  garnishee  failed  to  pay  into  court  the  sum  which  he 
was  ordered  to  pay  in.  Ibid, 

Same:  Adjournment:  Continuance. 

9.  A  second  adjournment  of  a  cause  in  Justice's  court  will  be  pre- 

sumed to  have  been  for  cause,  although  the  docket  does  not  so 
state.    De  Laval  Separator  Co.  v.  Hofberffer,  344 

10.  Holding  open  a  garnishee  action  to  await  the  termination  of  the 

principal  action  is  equivalent  to  a  continuance  for  that  purpose. 

lUd. 
Review  on  certiorari:  Quashing  torit. 

11.  Where  in  the  petition  for  a  writ  of  certiorari  to  review  a  Justice's 

Judgment  for  a  trifling  sum  it  was  not  denied  that  defendant 
owes  that  sum,  and  the  objections  to  the  Judgment  are  technical 
and  do  not  relate  to  Jurisdiction  of  the  subject  matter,  the  cir- 
cuit court  should  quash  the  writ  sua  sponte,  De  Laval  Sep- 
arator Co.  V,  Hofberger,  344 
JusTincATioN.    See  Libel  Ain>  Slander,  6. 

Laches.    See  Judgmeiyt,  4.    Municipal  Corpobations,  10.    Pabtnsb- 
SHip,  2.    Reformation  of  Instruments,  3. 

Land  Contracts.    See  Evidence,  13.    Frauds,  Statute  of.    Rcfos- 
MATioN  OF  Instruments,  1.    Vendor  and  Pubghasbb.    - 

LANDLORD  AND  TENANT. 
Lewes  and  agreements:  Rights  of  lighting  company. 

1.  The  owner  of  a  building  has  a  legal  right  to  lease  it  on  such  terms 

as  he  and  the  tenants  may  agree  to  with  reference  to  the  light- 
ing thereof.    People's  Land  d  Mfg,  Co.  v,  Beyer,  84^ 

2.  Thus,  where  tenants  might  themselves  discontinue  the  lighting 

service  which  was  being  furnished  to  them  by  one  company,  and 
the  lessor  might  terminate  their  leases  on  short  notice,  he  had 
the  right  to  require  as  a  condition  of  continuing  the  tenancies 
that  the  current  for  lighting  be  obtained  from  another  company. 

Ibid. 

3.  Although  in  such  case  the  compcmy  which  had  been  furnishing 

the  service  was  entitled  to  a  preliminary  injunction  restraining 
the  cutting  or  disconnecting  of  its  wires  without  notice,  yet 
when  it  appeared  that  in  so  doing  the  new  company  was  acting 
contrary  to  the  instructions  of  the  lessor  and  that  there  was  no 
intention  to  proceed  arbitrarily  or  without  notice  in  the  future, 
there  was  no  sufficient  ground  for  continuing  the  injunction  in 
force  against  the  lessor.  Ibid. 

Same:  Mistake  in  lease.    See  Reformation  of  Instruments,  2,  3. 

Lease  of  farm  animals:  Right  to  increase.    See  Animals,  1,  2.    Evi- 
dence, 12. 

Assignment  of  lease:  Rights  of  assignees.    See  Turnpikes  and  Toll 
Roads. 

Tenant  holding  over  after  term.    See  Turnpikes  and  Toll  Roads,  3» 
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8.  A  newspaper  article  conspicuously  headed  "City  Clerk's  Force 

Charged  with  Graft,"  and  stating,  among  other  things,  that 
'*graft  charges"  had  been  made  against  the  "city  clerk,  and  mem- 
bers of  his  office  force"  (when  in  fact  no  such  charges  had  been 
made  when  the  article  was  published),  that  "City  Clerk  Leuch 
and  every  member  of  his  department  are  said  to  be  implicated 
in  a  scheme  to  get  part  of  the  money  appropriated  by  the  com- 
mon council  for  the  preparation  of  the  tax  levy"  (when  there 
was  no  way  in  which  the  city  clerk  could  lawfully  get  any  part 
of  such  money),  might  be  understood  as  charging  such  city  clerk 
with  a  criminal  act,  as  well  as  setting  forth  untrue  matter  which 
was  calculated  to  hold  him  up  to  public  hatred,  contempt,  and 
degradation;  hence  it  could  not  be  said  as  matter  of  law  that 
such  article  was  not  libelous.  IMd, 

Same:  Liability  of  business  manager  and  of  editor, 

9.  In  such  case,  the  liability  of  the  newspaper  corporation  being  a 

jury  question,  the  liability  of  its  business  manager  was  also  for 
the  Jury,  upon  proof  that  one  of  his  duties  consisted  in  attend- 
ing to  the  circulation  of  the  paper.    Leuch  v,  Berger,  564 

10.  It  being  admitted  in  the  answer  that  the  editor  of  the  newspaper 
had  immediate  charge  and  control  of  it  and  of  all  matters  pub- 
lished therein,  and  had  active  management  and  control  of  all 
the  publications  of  the  paper,  the  question  of  his  liability  was 
also  for  the  Jury,  even  though  he  testified  he  know  nothing  about 
the  article  until  after  it  was  published,  that  he  was  serving  as  a 
Congressman  iu  Washington,  D.  C,  at  the  time,  and  that  he  had 
nothing  to  do  with  the  collection  of  facts  from  which  it  was 
written.  ibid. 

Licensees.     See  Railroads,  2,  3.    Whabves,  1. 

Licenses:  Power  of  city:  Stationary  engineers.  See  Municipal  Cor- 
porations, 5,  6. 

Liens.    See  Mechanics'  Liens. 

Life  Estates.     See  Homestead.     Mechanics' Liens,  6.     Subrogation. 

Limitation  qf  Actions.  See  Mortgages,  2.  Municipal  Corpora- 
tions, 4.    Wills,  2-5. 

Live  Stock.    See  Animals,  1,  2. 

Long  Accounts.    See  Reference. 

Machinery:  Guarding.    See  Master  and  Servant,  9. 

Malfeasance  in  office.    See  Towns,  1,  2. 

Mandate:  Form:  New  trial.    See  Appeal,  17. 

Mandatory  Injunction.    See  Injunction. 

Market  Value.    See  Eminent  Domain,  1. 

Marriage  and  Divorce.     See  Divorce.    Workmen's  Compensation,  15» 

Married  Women.  See  Husband  and  Wife.  Workmen's  Compensa- 
tion, 15. 

MASTER  AND  SERVANT. 
Services  and  compensation. 

1.  In  an  action  to  recover  for  services,  a  Judgment  for  plaintiff  in  the 
civil  court,  affirmed  by  the  circuit  court,  is  held  to  be  sustained 
by  the  evidence.    Hott  v.  West  Allis  Iron  Works,  117 

Master's  liability  for  injuries  to  servant.  See  Workmen's  Compensa- 
tion. 
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Same:  When  federal  statute  governs:  Interstate  commerce.    See 

PLEADII70»  4. 

2.  Where  the  complaint  in  an  action  for  death  caused  by  negligence 

predicated  liability  under  the  state  statutes,  but  defendant  af- 
firmatively claimed  that  the  case  fell  under  the  federal  Employ- 
ers' Liability  Act,  defendant  had  the  burden  of  proof  on  that 
proposition.    Zavitovsky  v.  Chicago,  M,  d  8t.  P,  R,  Co.  461 

3.  Coal  which  was  piled  on  a  dock  and  had  passed  out  of  interstate 

commerce  was  loaded  upon  cars  and  thence  dumped  into  hop- 
pers which  projected  into  a  sunken  room  or  basement.  From 
the  hoppers  it  was  taken  by  conveyors  to  a  bin,  was  weighed  out 
from  such  bin,  and  then  went  into  another  bin,  from  which  It 
was  spouted  into  the  tenders  of  locomotives  employed  in  inter- 
state commerce.  Railway  employees  were  required  every  night 
to  clean  up,  with  shovels,  the  scattered  coal  from  the  floor  of 
said  sunken  room  and  throw  it  into  the  conveyor,  which  carried 
it  to  the  bins.  While  so  doing  one  of  them  was  fatally  Injured. 
The  purpose  of  their  work  was  primarily  to  clean  the  floor  and 
the  fact  that  the  coal  cleaned  up  finally  reached  the  interstate 
locomotives  was  merely  incidental.  There  were  one  or  two  men 
or  crews  of  men  between  the  deceased  and  the  locomotives,  as 
well  as  between  the  deceased  and  the  coal  pile  on  the  dock. 
Heldt  that  these  facts  did  not  show  that  the  deceased  when  in- 
jured was  engaged  in  interstate  commerce.  Ibid. 

4.  PlaintifTs  evidence  in  this  case  as  to  the  description  of  the  place 

of  work,  its  surroundings  and  lighting,  and  also  as  to  the  man- 
ner in  which  deceased  came  to  his  death,  is  criticised  as  defect- 
ive. Ibid. 
Same:  Unsafe  working  place:  Warning. 

6.  Where  an  employee  of  a  railway  signal  company,  riding  on  a  motor 
car  upon  the  tracks  of  a  railway  company,  was  injured  by  a  col- 
lision between  such  car  and  the  rear  end  of  a  railway  train  in  a 
tunnel,  the  safe-place  rule  prescribed  by  sub.  ( 11 ) ,  sec.  2394 — 41, 
and  sec.  2394 — 48,  Stats.,  has  no  application  as  against  the  signal 
company,  which  had  nothing  to  do  with  the  operation  of  the 
train  or  the  patroling  of  the  track  or  tunnel  and  omitted  no  duty 
in  regard  to  making  the  place  of  employment  less  dangerous 
than  it  was.    Wood  v.  General  Railway  Signal  Co.  71 

6.  In  an  action  for  injuries  to  an  employee  caused  by  the  rolling  of 

logs  which  he  was  assisting  in  loading  upon  a  car,  the  evidence, 
showing  that  other  and  safer  loading  devices  might  have  been 
used,  is  held  to  sustain  a  finding  by  the  jury  that  the  employer 
failed  to  furnish  plaintiff  a  place  of  employment  which  was  as 
free  from  danger  as  the  nature  of  the  employment  reasonably 
permitted.    Kelly  v.  Kneeland-McLurg  L.  Co.  158 

7.  The  evidence  in  such  case  is  held  also  to  sustain  a  finding  by  the 

jury  that  plaintiff  was  not  guilty  of  contributory  negligence. 

Ihid. 

8.  In  an  action  for  death  of  a  laborer  caused  by  a  mass  of  frozen 

iron  ore  rolling  down  from  the  top  of  a  pile  at  the  foot  of  which 
he  was  working,  the  evidence  being  conflicting  as  to  whether  he 
had  been  warned  of  the  danger  of  working  there  and  ordered  to 
work  in  another  place,  the  question  of  his  contributory  negli- 
gence was  one  for  the  jury.  Sadowski  v.  Thomas  F,  Co.  86 
Same:  Insecurely  guarded  machinery. 

9.  Under  sees.  1636;  and  1636^;,  Stats.  1911,  which  made  the  duty  to 

securely  guard  dangerous  machinery  an  absolute  one,  testimony 

Vol.  161  —  43 
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of  an  employee  that  when,  as  the  result  of  a  sudden  Jerk,  his 
fingers  went  through  a  slot  in  the  guard  and  came  in  contact 
with  the  rollers  of  a  machine  for  pressing  shoe  soles  they  were 
caught  and  drawn  further  in,  and  that  a  thin  cast-iron  strip 
forming  the  base  of  the  guard  broke  and  gave  way,  allowing  his 
hand  to  be  severely  hurt,  was  sufficient  to  Justify  the  Jury  in 
finding  that  the  rollers  were  not  securely  guarded,  although 
there  was  expert  testimony  to  the  effect  that  the  guard  could 
not  be  broken  in  the  manner  described.  Banaszek  v,  F.  Mayer 
Boot  d  Shoe  Co.  404 

Same:  Negligence  of  other  employees:  Violation  of  rules:  Scope  of 
authority.    See  Pleading,  3. 

10.  In  an  action  for  injuries  sustained  by  an  employee  of  a  railway 

signal  company  in  a  collision  between  the  motor  car  upon  which 
he  was  riding  and  the  rear  end  of  a  railway  train  which  the  car 
had  followed  into  a  tunnel  900  feet  long,  in  which  the  smoke  was 
so  dense  that  it  was  Impossible  to  see  objects  after  entering  it, 
an  allegation  that  another  employee  in  charge  of  the  motor  car 
was  negligent  in  running  it  too  fast  and  too  close  to  the  train 
and  in  failing  to  check  and  stop  it  in  time  to  avoid  the  collision, 
was  broad  enough  to  Justify  the  admission  of  evidence  that  such 
other  employee  was  negligent  in  not  stopping  the  car  before  en- 
tering the  tunnel,  so  as  to  ascertain  whether  or  not  the  way  was 
clear.    Wood  v.  General  Railway  Signal  Co.  71 

11.  The  evidence  in  such  case  is  held  to  sustain  findings  by  the  Jury 

that  the  employee  in  charge  of  the  car  was  negligent  in  driving 
it  into  and  through  the  tunnel  until  it  collided  with  the  train, 
and  that  plaintifT,  who  was  subject  to  the  orders  and  direction 
of  such  employee,  was  not  guilty  of  contributory  negligence. 

Ibid. 

12.  Even  if,  in  attempting  to  run  an  engine  in  the  absence  of  the  en- 

gineer, in  violation  of  a  rule  of  the  company,  a  fireman  was  act- 
ing outside  the  scope  of  his  authority  so  that  the  company  was 
not  liable  for  his  negligence,  the  company  is  nevertheless  liable 
for  negligence  of  the  engineer  in  directing  the  fireman  to  do  as 
he  did  and  in  failing  to  operate  the  engine  himself.  Callahan 
V.  Chicago  d  N.  W.  R.  Co.  288 

13.  The  fireman  of  an  engine  who,  in  furtherance  of  the  railway  com- 

pany's business,  attempts  to  run  the  engine  himself  by  the  di- 
rection but  in  the  absence  of  the  engineer,  although  he  thereby 
violates  a  rule  of  the  company  is  not  acting  without  the  scope  of 
his  authority  so  as  to  exempt  the  company  from  liability  for  his 
acts.  ihid. 

Same:  Contributory  negligence:  Assumption  of  risk.    See  Masteb 
AND  Servant,  7,  8,  11. 

14.  Contributory  negligence  is  established  when  it  is  shown  that 

plaintiff  failed  to  take  such  precautions  for  his  own  safety  as  a 
person  of  ordinary  care  and  prudence  would  usually  take  under 
the  same  or  similar  circumstances.  Fandek  v.  Bamett  d  Rec- 
ord Co.  65 

15.  The  defense  of  assumption   of   risk  which   was  abolished  by 

sub.  (1),  sec.  2394 — 1,  Stats.  1911,  in  actions  for  personal  injuries 
to  employees,  relates  to  such  risks  as  could  be  assumed  within 
the  field  of  ordinary  care;  but  if  an  employee,  either  knowingly 
or  ignorantly  through  a  want  of  ordinary  care,  serves  under  a 


Digitized  by 


Google 


Wis.]  index.  675 


risk  when  the  imminence  of  serious  injury  therefrom  is  so 
great  that  an  ordinarily  careful  and  prudent  man  similarly  situ- 
ated  would  not  usually  serve  under  it,  his  conduct  is  contribu- 
tory negligence,  and  the  defense  based  thereon  remained  ayai^ 
able  to  the  employer  under  the  statute  of  1911,  although  after- 
wards abolished  in  certain  cases  by  par.  ( 3 ) ,  sub.  1,  sec.  2394 — 1, 
Stats.  1913.  Besnys  v,  Herman  Zohrlaut  L.  Co,  157  Wis.  203,  ex- 
plained and  limited.  Ibid. 

16.  The  abolition  of  the  defense  of  assumption  of  risk  does  not  ab- 

solve the  employee  from  the  duty  of  exercising  ordinary  care  for 
his  safety;  and  whenever  his  failure  to  do  that  causes  his  injury 
in  whole  or  in  part  he  is  guilty  of  contributory  negligence,  irre- 
spective of  whether  the  negligence  consists  in  an  omission  to 
discover  a  danger  that  ought  to  be  discovered  and  shunned,  or 
In  a  careless  or  bungling  manner  of  doing  an  act  otherwise  rea- 
sonably safe,  or  in  voluntarily  assuming  a  risk  that  an  ordi- 
narily careful  and  prudent  man  similarly  situated  would  not 
usually  assume.  Ihid. 

17.  No  sharp,  distinction  always  exists  between  contributory  negli- 

gence and  mere  assumption  of  risk,  and  it  is  in  most  cases  for 
the  jury  to  say  whether  the  conduct  in  question  is  one  or  the 
other.  Ibid, 

18.  Large,  heavy  steel  spouts  from  an  ore  dock  had  been  unloaded 

from  cars  and  piled  in  tiers  of  three,  timbers  being  laid  across 
or  at  an  angle  in  the  lower  spouts  to  support  the  upper  ones  and 
to  prevent  them  from  nesting  together.  In  the  performance  of 
his  duty  one  of  the  unloading  crew  proceeded  to  remove  various 
plates,  burrs,  and  washers  which  had  been  left  in  the  spouts. 
After  removing  them  from  the  top  spout  of  one  tier  he  crawled 
into  the  middle  spout  and  while  removing  a  plate  the  top  spout 
suddenly  fell  and  crushed  him.  The  top  spout  had  been  sup- 
ported at  one  corner  by  the  upper  edge  of  the  middle  spout  only. 
The  Jury  found  that  deceased  before  climbing  into  the  middle 
spout  could  by  the  exercise  of  ordinary  care  have  learned  the 
manner  in  which  the  top  spout  was  then  supported  and  have 
comprehended  the  danger  of  its  falling  upon  him,  and  that  a 
want  of  ordinary  care  on  his  part  proximately  contributed  to 
his  injury.  Held,  that  the  Jury  thereby  found  him  guilty  of 
contributory  negligence  and  not  of  assumption  of  risk.        Ibid, 

19.  In  an  action  for  injuries  to  an  employee  contributory  negligence 

was  a  Jury  question  upon  evidence  showing,  among  other  things, 
that  as  he  was  walking  in  defendant's  factory  along  a  narrow 
path  constructed  of  a  thin  coating  of  concrete  laid  on  ashes,  close 
to  the  edge  of  which  was  an  excavation,  the  bank  caved  away 
causing  him  to  fall  into  the  excavation,  that  for  weeks  he  and 
others  had  walked  over  the  path  safely,  and  that  he  knew  of  the 
excavation  and  of  the  thinness  of  the  concrete,  but  not  showing 
that  he  knew  or  even  suspected  the  insecure  condition  of  the 
bank  under  the  concrete.    Ballard  v.  Thomas  Furnace  Co,     386 

Liability  for  injuries  to  third  persons.    See  Cobpobations,  5,  6.    Mu- 
nicipal COBPOBATIONS,  2. 

Matebialmen.    See  Mechanics'  Liens,  2-4. 

Maxims. 
Bxpressio  unius  est  exclusio  alterius,  369. 
Respondeat  superior,  615,  618. 
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MECHANICS'  .LIENS. 
Right  to  Hen:  Architects:  Continuity  of  service, 

1.  In  an  action  to  enforce  a  mechanic's  lien  for  services  of  archi- 

tects, upon  facts  stated  in  the  opinion  it  is  held  that  the  con- 
tinuity of  their  services  had  been  interrupted  and  that  services 
rendered  by  them  after  the  owner  had  accepted  the  building 
were  not  within  the  original  contract  of  employment  and  did 
not  extend  the  time  within  which  a  lien  for  services  under  the 
original  contract  could  be  filed.    Brust  v.  Lamoreux,  142 

Same:  Subcontractors, 

2.  Where  the  principal  contractor  for  the  basement  walls  of  a  build- 

ing purchased  suitable  materials  from  subcontractors,  but  con- 
structed such  walls  therefrom  in  so  improper  and  unsafe  a  man- 
ner that  the  walls  were  condemned  by  the  building  inspector 
and  had  to  be  torn  out,  the  subcontractors  were  nevertheless  en- 
titled to  liens  under  sec.  3315,  Stats.  Houlahan  v,  Clark,  110 
Wis.  43,  distinguished.     W,  H,  Pipkorn  Co,  v,  Tratnik,  91 

3.  The  principal  contractor  was  in  such  case  the  agent  s>t  the  owner 

and  acted  within  the  scope  of  his  authority  in  purchasing  the 
materials,  and  his  default  in  improperly  using  them — even 
though  it  might  deprive  him  of  the  right  to  enforce  a  lien — did 
not  affect  the  rights  of  the  subcontractors  in  that  respect  any 
more  than  if  the  owner  himself  had  improperly  used  such  ma- 
terials. Ibid. 
Actions  by  subcontractors  against  school  district:  Priorities, 

4.  Nothing  having  been  due  from  a  school  district  to  the  principal 

contractor  for  a  school  house  when  subcontractors  brought  their 
several  actions  under  sec.  3328,  Stats.,  but,  after  consolidation 
of  the  actions,  the  district  having  paid  into  court  a  sum  then 
admitted  to  be  due  and  to  which  neither  the  district  nor  the 
principal  contractor  made  any  claim,  a  distribution  of  such  sum 
pro  rata  among  the  plaintiffs  was  properly  adjudged  without 
priority  according  to  the  time  of  the  commencement  of  the  sev- 
eral actions.  Loomans  Lumber  Co.  v,  Mielke,  311 
Foreclosure:  Findings  of  fact.    See  Tkial,  12. 

5.  Findings  of  fact  by  the  trial  court  in  an  action  to  foreclose  me- 

chanics' liens  are,  without  discussion,  held  to  have  such  support 
in  the  evidence  that  they  cannot  be  set  aside  as  being  contrary 
to  the  clear  preponderance  thereof.  Sterling  E,  d  C.  Co.  v. 
Berg,  280 

Sam^:  Judgment:  When  dower  right  cut  off. 

6.  The  mechanic's  lien  statute  does  not  authorize  the  cutting  off  of 

the  inchoate  dower  right  of  the  wife  of  the  owner  of  the  prem- 
ises, where  she  did  not  know  of  or  consent  to  the  making  of  the 
improvements  thereon.    W.  H.  Pipkorn  Co,  v,  Tratnik,  91 

Same:  Consolidation  of  actions:  Parties. 

7.  An  order  consolidating  several  actions  to  foreclose  mechanics* 

liens  may  afterwards,  by  an  order  nunc  pro  tunc,  be  corrected  so 
as  to  bring  in  parties  to  one  of  the  original  actions  who  had 
been  inadvertently  omitted  in  the  first  order.  Sterling  E,  d  C, 
Co,  V,  Berg,  280 

Same:  Costs,    See  Costs,  3,  4. 

Mental  Capacity.    See  Gifts,  5. 
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MUNICIPAL  CORPORATIONS. 

See  Towns. 

What  are  municipal  corporations:  Board  of  fire  underwriters  is  not. 
See  CoBPOBATioNs,  5. 

1.  A  municipal  corporation,  as  it  exists  in  tliis  state,  is  a  body  cor- 

porate consisting  of  the  inhabitants  of  a  designated  area,  cre- 
ated by  the  legislature,  with  or  without  the  consent  of  such 
inhabitants,  for  governmental  purposes,  possessing  local  legis- 
latiye  and  administratiye  power  and  power  to  exercise  within 
such  area  so  much  of  the  administrative  power  of  the  state  as 
may  be  delegated  to  it,  and  possessing  limited  capacity  to  own 
and  hold  property  and  to  act  in  purveyance  of  public  conven- 
iences.   Sutter  V,  Milwaukee  Board  of  Fire  Underwriters,     615 

2.  A  board  of  fire  underwriters  incorporated  pursuant  to  sec.  1922, 

Stats.,  is  not  a  municipal  corporation,  and  is  liable  for  negligent 
acts  of  members  of  a  fire  patrol,  established  and  controlled  by  it, 
in  performing  the  duties  of  such  patrol.  Ihid, 

Adoption  of  parts  of  general  charter:  When  validity  of  adoption  may 
he  questioned, 

3.  A  city  incorporated  by  special  act  may  adopt  substantially  the 

whole  of  the  general  charter  plan  relating  to  sewers  (subch.  XX, 
ch.  40a,  Stats.),  but  has  no  power  to  adopt  less.  Sayles  v.  Hart- 
ford, 136 

4.  Sec.  926a,  Stats., — providing  that  no  assumed  adoption  of  the 

whole  or  any  part  of  the  general  charter  law  shall  be  called  in 
Question  or  held  invalid  except  in  an  action  or  proceeding 
brought  directly  for  that  purpose  within  three  months  after  such 
assumed  adoption, — relates  to  defects  in  the  exercise  of  power, 
but  does  not  apply  where,  as  in  this  case,  there  is  an  absolute 
want  of  power.  Ibid. 

Powers:  Granting  franchises:  Ordinance,  when  a  contract  as  to  rates: 

Regulation.    See  Street  Railways,  1,  2. 
Same:  Licensing  engineers. 

5.  Power  to  regulate,  given  to  a  municipal  corporation,  ordinarily 

includes  the  power  to  license  when  necessary  to  proper  regula- 
tion.   Milwaukee  v.  Filer  d  Stowell  Co.  426 

6.  Considered  in  connection  with  sec.  925 — 52c,  Stats.,  relating  to 

the  construction  of  powers  conferred  upon  cities  of  the  first 
class,  the  power  given  to  the  city  of  Milwaukee  **to  provide  for 
the  inspection^and  regulation  of  stationary  engines  and  boilers" 
includes  power  to  require  the  licensing  of  engineers  for  such  en- 
gines and  boilers.  Ibid. 

Acquiring  utilities.    See  Public  Utilities. 

Public  improvements:  Streets:  Changing  course  of  surface  water. 

7.  A  city  has  the  right  to  change  the  natural  course  of  surface  water 

by  improvements  on  its  streets  even  though  the  flow  of  such 
water  to  and  upon  adjoining  lands  is  thereby  changed.  Stoecker 
V.  Cedarburg,  34 

Same:  Sewers:  Special  assessments.    See  Municipal  Corpobations, 
11. 

8.  Sec.  926—15,  Stats.,— providing  that  in  cities  of  the  third  and 

fourth  classes  where  the  whole  or  any  part  of  the  cost  of  a  sewer 
is  to  be  paid  by  special  assessments,  certain  proceedings  shall  be 
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had, — does  not  contain  a  grant  of  power,  but  is  a  mere  regula- 
tion of  the  exercise  of  power  where  it  already  exists.  Sayles  v, 
Hartford,  186 

9.  Special  assessments  for  public  improvements  cannot  be  levied  up- 
on private  property  unless  by  legislative  authority  and  unless 
the  prescribed  method  be  followed  in  all  substantial  particulars. 

Ihid. 

Torts:  Flowinff  lands.    See  Municipal  Cobpobations,  7. 

Same:  Defects  in  streets,  etc.    See  Highways,  6-15.    Tbial,  5. 

Payments  on  illegal  contracts:  Taxpayers'  action, 

10.  A  general  taxpayers'  action  to  enforce  the  right  and  duty  of  a 

city  to  refuse  to  pay  public  money  upon  an  illegal  contract  for 
improvements  may  be  maintained  even  though  some  of  the 
plaintiffs  have,  by  their  conduct  or  laches,  estopped  themselves 
from  asking  relief  as  to  their  private  rights.  Sayles  v,  Hart- 
ford, 186 

11.  If  no  estoppel  is  shown,  the  court  may  in  such  action  deal  with 

and  protect  also  the  individual  rights  of  the  parties  to  the  rec- 
ord; but  it  should  not  restrain  enforcement  of  special  assess- 
ments against  property  of  persons  not  before  the  court,  and  a 
Judgment  in  general  terms  affecting  such  assessments  may  be 
construed  and  restricted  so  as  not  to  apply  to  private  property 
other  than  that  of  the  parties.  IIM, 

Actions  by  subcontractors.    See  Mechanics'  Liens. 

Municipal  Coubts.    See  Refebence,  2. 

MuTUAUTY  of  contract.    See  Bbokebs,  1.    Cobpobations,  2. 

NEGLIGENCE. 

See  Appeal,  14.  Automobiles.  Cabbiebs,  3.  Cobpobations,  5,  6. 
Highways,  3-6.  Masteb  and  Sebvant,  2-19.  Municipal  Cob- 
pobations, 2.  Pleading,  3.  Railboads,  2-8.  Stbeet  Railways, 
21-24.    Tbial,  1.    Whabves. 

1.  In  an  emergency,  where  there  is  no  time  for  the  exercise  of  Judg- 

ment and  deliberate  action  upon  it,  a  failure  to  take  the  best 
means  to  avoid  an  injury  is  not  necessarily  negligence.  Parkes 
V,  Lindenmann,  101 

2.  The  evidence  in  this  case,  though  largely  circumstantial,  is  held 

to  support  a  verdict  to  the  effect  that  defendant,  while  repairing 
a  service  pipe,  negligently  permitted  gas  to  escape  into  plaint- 
iff's greenhouse,  thereby  causing  injury  to  her  plants.  Ouill' 
aume  v,  Wisconsin-Minnesota  L,  d  P.  Co,  636 

Negotiable  Instbuments.    See  Bills  and  Notes. 

Newspapebs.    See  Libel  and  Slandeb,  3-10. 

NEW  TRIAL. 

See  Appeal,  17,  18. 

1.  The  plaintiff  in  an  action  for  unliquidated  damages  cannot  retain 
the  advantage  gained  by  a  verdict  in  his  favor  and  at  the  same 
time  have  a  new  trial  for  the  purpose  of  increasing  or  adding  to 
the  damages  assessed  in  such  verdict.  [Whether  such  a  prac- 
tice, even  if  authorized  by  statute,  would  be  due  process  of  law 
is  doubted.]     Banaszek  v,  F,  Mayer  Boot  d  Shoe  Co.  404 
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2.  Under  sec.  2878,  Stats.,  a  motion  for  a  new  trial  on  the  Judge's 
minutes,  made  but  not  decided  during  the  term  at  which  the 
trial  was  had,  must  be  deemed  constructively  overruled.  Eoenig 
V,  Sproeaser,  8 

Nonresidents:  Situs  of  income.    See  Taxation,  5--8. 
Nonsuit.     See  Highways,  14.    Payment,  4. 
NoNsxjppOBT.    See  Husband  and  Wife,  2,  3. 
NoncE. 

Of  oral  agreement  affecting  note.    See  Bills  and  Notes. 

Of  intention  to  stop  horses  in  transit.    See  Cabbiess,  2. 

Of  danger  from  suitcase  in  rack.    See  Cabbiebs,  3. 

Of  foreclosure  proceedings.    See  Cobpobations,  7. 

To  disconnect  electric  wires.    See  Landlobd  and  Tenant,  3. 

Of  fraud.    See  Pabtnebshif,  2. 

Of  defects  in  goods.    See  Saijes,  2. 

That  town  is  acting  under  certain  statute:  When  binding.    See 
Towns,  3. 
Novation.    See  Bills  and  Notes. 

NUISANCE. 

1.  Where  the  operation  of  a  roller  skating  rink,  though  involving 

considerable  noise,  is  not  physically  annoying  to  persons  of  or- 
dinary sensibilities,  it  is  not  a  nuisance  and  the  courts  should 
not  interfere  therewith  by  injunction.    Wiihrer  v.  Aldrich,     36 

2.  Where  such  a  rink  is  located  near  the  business  center  of  a  city, 

the  rule  applicable  to  one  situated  in  a  strictly  residence  district 
cannot  be  applied.  TMd. 

Nunc  Pbo  Tunc.    See  Mechanics'  Liens,  7. 

OssTBUcnoN  of  highway.    See  Watebs,  4. 

Offebs  of  Settlement.    See  Evidence,  5,  6. 

OFFICERS. 

Qualification:  Bonds:  OmisHona.  See  Schools  and  School  Distbicts. 
Where  the  intent  is  clear  and  undisputed,  a  mere  omission  to  In- 
sert words  Intended  and  authorized  to  be  inserted  cannot  be  held 
to  defeat  an  official  bond  which  all  parties  have  treated  as  valid. 
State  ex  rel.  Dorwin  v.  White,  170 

Construction  of  statutes  hy  officers  and  hoards.    See  Statutes. 

Compensation:  Traveling  expenses.    See  Towns,  2. 

Malfeasance  in  office.    See  Towns,  1,  2. 

Clerk  of  circuit  court.    See  Costs,  2.    Judgment,  2. 

District  attorney.    See  Distbict  Attobneys. 

Toton  supervisors.    See  Towns,  1,  2. 

School  district  treasurer.    See  Schools  and  School  Distbicts. 

Official  Bonds.    See  Officebs.    Schools  and  School  Distbicts. 

Opinion  Evidence:  Experts.    See  Masteb  and  Sebvant,  9. 

Opinions.    See  Fbaud,  1-4. 

Options.    See  Contbacts,  4.    Landlobd  and  Tenant,  4. 

Obdinances.    See  Stbeet  Railways,  1,  2. 

OusTEB.    See  Tubnpikes  and  Toll  Roads,  3. 

Pabent  and  Child.    See  Gifts,  5,  6. 
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Parol  Aoseemsnts.    See  Evidbivce,  11-13.    Frauds,  Statute  of,  2. 
Parties.    See  Conspibaot,  3.    Mechanics'  Liens,  7.    Municipal  Cor- 
porations, 10,  11.    Public  Utilities,  12.    Taxaiion,  16,  21-24. 
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2.  Payment  by  mail  remittance  is  not  such  an  established  and  gen- 

erally recognized  usage  of  trade  that  by  implication  it  becomes 
part  of  a  contract  for  the  repair  in  one  county  of  a  machine 
owned  by  a  corporation  having  its  place  of  business  in  another 
county.  Ibid. 

Payment  to  agent:  Authority:  Trust  companies.    See  Pbixcipal  and 
Agent. 

Cancellation  of  debt  by  failure  to  file  affidavit  (w  to  sale  under  chattel 

mortgage.    See  Vendor  and  Purchaseb,  5. 
Payment  on  order  drawn:  Judgment:  Amount  of  credit. 

3.  With  the  consent  of  the  owner  a  contractor  drew  an  order  upon 

him  in  favor  of  a  subcontractor  for  the  amount  due  to  the  lat- 
ter, which  was  less  than  the  owner  owed  the  contractor.  The 
owner  refused  to  pay  the  order,  but  afterwards  paid  a  judgment 
entered  against  him  thereon  with  costs.  Held^  that  as  against 
the  contractor  who  drew  the  order  the  owner  was  entitled  to 
credit  for  the  original  amount  thereof  only.  Sterling  E.  A  C. 
Co.  V.  Berg,  280 

Recovery  of  money  paid:  Breach  of  contract.    See  Vendor  and  Pub- 
chaser,  8,  9. 
Same:  Duress. 

4.  Where  in  an  action  to  recover  money  alleged  to  have  been  paid 

under  duress  there  was  evidence  that  plaintiff,  an  innocent  man, 
who  had  been  found  in  a  somewhat  compromising  situation  with 
a  married  woman,  was  repeatedly  threatened  by  the  district  at- 
torney with  prosecution  and  conviction  of  adultery,  and  under 
the  stress  of  such  threats  gave  his  note  for  $800  to  settle  the 
matter,  after  which  he  went  to  a  distant  state,  procured  the 
money,  and  paid  the  note  within  twenty  days,  believing  that  the 
prosecution  would  proceed  if  he  did  not,  it  could  not  be  said  as 
matter  of  law  that  there  was  no  duress  in  such  payment,  and 
a  nonsuit  was  improper.    Coon  v.  Metzler,  328 

5.  To  constitute  duress  a  person  must  be  so  strongly  influenced  that 

his  acts  are  not  the  result  of  his  own  will;  but  acts  or  threats 
which  might  fall  short  of  duress  under  certain  conditions  might 
be  ample  under  others,  much  depending  on  the  situation  of  the 
parties,  their  relations  to  each  other,  physical  and  mental 
strength,  and  all  the  surrounding  circumstances.  Ibid. 

6.  The  mere  fact  that  several  days  elapsed  between  the  making  of 

threats  and  the  payment  of  money  does  not  conclusively  nega- 
tive duress  in  such  payment.  Ibid. 

7.  Threats  of  prosecution  made  by  a  district  attorney  differ  mate- 

rially from  similar  threats  made  by  a  layman  or  private  attor- 
ney in  that  they  bear  the  added  weight  of  the  power  vested  in 
that  officer  to  institute,  and  to  a  certain  extent  control,  criminal 
prosecutions.  Ibid. 

Payment  into  court.    See  Justices*  Coxjrts,  8.    Mechanics'  Liens,  4. 

Performance  of  contract.     See  Brokers.     Pleading,  2.    Sales,  1. 

Vendor  and  Purchaser,  3,  8,  9. 
Personal  Injuries.    See  Animals,  3^5.    Automobiles.    Carriers,  3. 

Damages,  2,  3.    Death.    Highways,  4,  10,  14,  15.    Master  and 

Servant,  5,  6,  9-19.    Pleading,  3,  4.    Railroads,  5,  6.    Street 

Railways,  21-24.    Wharves. 
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Pebsonal  Pbopebtt.  See  Divobce,  4.  Executors  and  Administba- 
TOBS,  1,  3.  Exemptions.  Gifts.  Pbopebtt.  Public  Utilities, 
14.    Sales.    Trusts  and  Trustees,  1,  2. 

Pebvebsb  Vebdiot.    See  Appeal,  7,  8.    Highways,  3.    Trial,  1. 

Physicians  and  Surgeons.    See  Witnesses,  3. 

Place  of  Payment.    See  Payment,  1. 

Place  or  Trial.    See  Venue. 

Plank  Roads.    See  Turnpikes  and  Toll  Roads. 

PLEADING. 

Construction:  Deflnitenesa. 

1.  Pleadings  must  be  liberally  construed,  and  proof  is  admissible 

under  pretty  broad  general  allegations,  the  remedy  of  the  op- 
posite party  in  such  a  case  being  to  move  to  make  the  pleading 
more  definite  and  certain.    Wood  v.  General  Railioay  8.  Co,  71 

Complaint:  Sufficiency.  See  Conspiracy,  2.  Corporations,  7,  8. 
Death,  2.  Ditorce.  Fraud,  6,  7.  Libel  and  Slander,  5.  Mas- 
ter AND  Servant,  10.    Partnership,  1. 

Bame:  Joinder  of  causes  of  action.  See  Conspiracy,  2.  Partner- 
ship, 3. 

Answer:  Counterclaim,    See  Costs,  1.    Dismissal  and  Nonsuit,  1. 

2.  Defendants  having  alleged  that  it  was  agreed  that  performance 

of  a  second  contract  upon  which  they  based  their  counterclaim 
should  extinguish  the  plaintifTs  claim  for  damages  under  the 
contract  sued  on,  failure  to  produce  evidence  in  support  of  such 
allegation  did  not  preclude  defendants  from  proving  their  coun- 
terclaim and  not  only  recovering  the  amount  due  thereon  but 
putting  at  rest  plaintiff's  adverse  claim.  ^  Boutin  v,  Andreas, 

152 

Amendment,    See  Continuance.    Divorce,  2.    Garnishment,  2,  3. 

3.  In  an  action  for  injuries  to  a  railway  employee  the  complaint  al- 

leged as  negligence  the  violation  of  a  rule  of  the  defendant  com- 
pany by  another  employee.  At  the  trial  defendant  admitted  the 
rule  had  been  violated,  but  claimed  that  in  violating  it  the  other 
employee  had  acted  outside  the  scope  of  his  authority,  and  that 
defendant  was  not  liable  for  his  acts.  Against  objection,  plaint- 
iff then  introduced  evidence  that  the  rule  had  been  abrogated  by 
long-continued  practice  to  the  contrary  and  acquiescence  there- 
in by  defendant,  and  afterwards  the  complaint  was  ordered 
amended  so  as  to  allege  that  the  rule  had  been  abrogated.  De- 
fendant made  no  affidavit  of  surprise.  Held,  that  the  matter 
rested  in  the  discretion  of  the  trial  court,  and  that  the  error,  if 
any,  in  admitting  said  evidence  before  amendment  of  the  com- 
plaint was  in  this  case  harmless.  Callahan  v,  Chicago  d  N,  W, 
R,  Co,  288 

4.  In  an  action  for  injuries  to  a  railway  employee  the  complaint  did 

not  allege  that  he  was  engaged  in  interstate  commerce  at  the 
time  of  his  injury,  but  the  answer  alleged  and  the  undisputed 
evidence  showed  that  fact,  and  the  court  submitted  the  case  to 
the  jury  as  one  covered  by  the  federal  statute.  Held,  that  there 
was  no  error  in  such  submission  and  that  the  complaint  should 
be  treated  as  amended  as  of  course  to  conform  to  the  proofs. 

Ihid, 
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5.  The  complaint  in  an  action  for  death  of  a  person  alleged  to  have 
been  caused  by  a  defect  in  a  highway  asked  $5,000  as  damages, 
but  at  the  trial  an  amendment  changing  the  amount  to  $10,000 
was  allowed.  Upon  the  argument  to  the  jury  plaintifTs  counsel 
stated  that  there  might  be  some  question  as  to  the  right  to  re- 
cover more  than  $5,000,  and  that  plaintiff  would  be  content  with 
that  sum.  Objection  to  such  argument  being  sustained,  plaintifC 
was  allowed  to  amend  the  complaint  again  so  as  to  reduce  the 
amount  claimed  to  $5,000.  Held,  that  the  first  amendment  was 
properly  allowed,  and  the  allowance  of  the  second  was  not  preju- 
dicial to  the  defendant.    Bchroeder  v,  Watertown,  13* 

lasueSf  proof,  and  variance.  See  CoxTiNUAjfCE.  Master  and  Serv- 
ant, 10.    Pleading,  3,  4. 

Pledges.    See  Bills  and  Notes. 

Possession. 
Of  notes,  etc.:  Authority  to  receive  payment    See  Principal  and 

Agent,  1. 
Of  toll  road:  When  adverse.    See  Turnpikes  and  Toll  Roads. 

Practice:  Simplification.    See  Appeal,  4. 

Preliminary  Injunction.  See  Bankruptcy,  2.  Landlord  and  Ten- 
ant, 3. 

Presumptions.  See  Appeal,  11.  Railroads,  8.  Removal  of  Causes, 
2.  Turnpikes  and  Toll  Roads,  1.  Workmen's  Compensation, 
13. 

PRINCIPAL  AND  AGENT. 

See  Brokers.    Corporations,  1-3.    Gifts,  2.    Mechanics'  Liens,  3. 

Authority  to  receive j^ayment :  Possession  of  notes:  Trust  companies. 

1.  The  mere  fact  that  an  agent  has  not  possession  of  notes  or  securi- 

ties at  the  time  of  payment  is  not  conclusive  that  he  has  no  au- 
thority to  receive  such  payment.    Weigell  v.  Chregg,  413 

2.  In  view  of  the  broad  statutory  powers  of  trust  companies  and  the 

universal  custom  of  dealing  with  them  as  principals,  though 
known  to  be  agents  or  trustees,  their  authority  to  act  need  not 
be  established  by  the  same  strict  rules  that  obtain  in  case  of  in- 
dividuals. Ibid. 

3.  As  against  persons  who  in  good  faith  and  without  negligence  have 

relied  upon  the  authority  of  a  trust  company  to  act  in  a  business 
matter  of  which,  to  the  knowledge  of  its  principal,  it  has  as- 
sumed full  charge,  such  principal  must  be  held  bound  by  acts  of 
the  company  which,  though  in  excess  of  its  express  authority, 
are  not  unusual  and  are  fairly  germane  to  the  subject  matter 
intrusted  to  it.  Ibid. 

4.  A  note  and  mortgage  given  by  defendant  to  a  trust  company,  pay- 

able to  it  at  its  offices,  were  sold  and  delivered  to  plaintiff.  De- 
fendant paid  the  interest  to  the  trust  company  for  five  years. 
Then,  by  written  agreement  between  defendant  and  the  trust 
company  as  agent  for  the  owner  (whose  identity  was  not  dis- 
closed), the  time  for  payment  was  extended,  defendant  agreeing 
therein  to  pay  the  principal  and  interest  to  the  trust  company 
as  agent.  Plaintiff  consented  to  this  agreement.  Afterwards 
defendant  paid  interest  and  also,  before  it  was  due,  a  part  of  the 
principal  to  the  trust  company.  Held,  that  plaintiff  had  given 
the  trust  company  apparent  authority  to  receive  such  pasnnents 
and  was  bound  thereby.  ibid. 
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Pbincipal   and   Surety.     See   Execxjtobs   and   Administratobs,   2. 

Garnishment,  2-4. 
Printed  Case.     See  Appeal,  12. 
Privilege.    See  Libel  and  Slander,  7,  S. 
Privileged  CJommunications.    See  Witnesses,  3. 
Process:  Service  of  summons.    See  Justices*  Courts,  3-5. 
Promissory  Notes.    See  Bills  and  Notes. 
Proof  or  Service.    See  Justices'  Courts,  3-5. 

PROPERTY. 

As  a  general  rule,  whatever  a  man  may  lawfully  do  on  his  own 
property  under  any  clrcumstanceB,  he  may  do  regardless  of  the 
motive  for  his  conduct.    People's  L,  d  M.  Co.  v,  Beyer,         349 

Prosecuting  Attorneys.    See  District  Attorneys. 

Proximate  Cause.    See  Highways,  14.    Instructions  to  Jury,  3. 

Libel  and  Slander,  2.    Trial,  5.    Workmen's  Compensation, 

3,  C-9. 
Publication  of  summons.    See  Justices*  Courts,  3. 
Public  Impbovementb.    See  Municipal  Cobporations,  3,  7-11. 

PUBLIC  UTILITIES. 
See  Railroads.    Street  Railways. 
Taking  J>y  city:  Action  to  determine  necessity:  Judgment:  Appeal, 

1.  In  the  action,  provided  for  in  sec.  1797m — 80,  Stats.  1913,  to  obtain 

an  adjudication  as  to  the  necessity  of  the  taking  by  a  munici- 
pality of  the  existing  plant  of  a  public  utility,  no  judgment  is 
provided  for  or  contemplated,  and  no  appeal  lies  from  the  ver- 
dict of  the  jury  or  the  finding  of  the  court;  nor,  if  a  judgment 
be  in  fact  entered,  can  an  appeal  be  taken  therefrom.  MenasTta 
V,  Wisconsin  T.,  L.,  H.  d  P.  Co,  605 

Same:  Valuation:  Elements  of  value. 

2.  In  the  valuation  of  a  public  utility  for  condemnation  or  sale  pur- 

poses, the  essential  elements  usually  to  be  considered  are  the 
present  value  of  its  physical  property,  the  present  and  pros- 
pective reasonable  earnings  of  its  business,  the  going  value 
thereof,  and  the  amount  of  money  presently  needed  to  put  the 
plant  in  good  condition.    Oshkosh  W.  W.  Co.  v.  Railroad  Comm. 

122 

3.  In  determining  the  value  of  the  physical  property  due  regard 

should  be  had  to  the  original  cost  thereof,  the  reproduction  cost, 
the  amount  of  depreciation,  and  the  amount  of  obsolescence. 

IlHd. 

4.  The  "going  value'*  of  a  utility  is  that  part  of  fts  value  due  to  its 

having  an  existing  established  business.  In  fixing  its  amount 
the  actual  cost  of  establishing  the  utility  in  question  as  modified 
by  what  under  all  the  circumstances  ought  to  have  been  its  rea- 
sonable cost,  as  well  as  the  reasonable  cost  of  establishing  like 
enterprises  under  similar  conditions,  may  be  considered.    Ibid. 

5.  Since  the  valuation  of  a  utility  cannot  be  reduced  to  absolutely 

fixed  rules  or  to  the  mere  appraisal  of  parts  whose  sum  equals 
its  value,  but  involves  the  exercise  of  sound  and  competent  busi- 
ness judgment  upon  many  elements  of  uncertain  and  debatable 
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value,  grave  errors  in  arriving  at  and  seriously  affecting  the 
final  result  must  be  shown  before  a  valuation  by  the  railroad 
commission  will  be  set  aside.  Ibid. 

6.  In  determining  the  value  of  a  utility  a  consideration  of  reproduc- 

tion cost  is  profitable  and  proper  only  in  so  far  as  it  will  aid  in 
determining  the  ultimate  fact  to  be  ascertained,  namely,  the 
just  present  value  of  the  utility  as  an  entity.  Ihid, 

7.  Generally,  cost  less  depreciation  will  fairly  represent  value;  for 

that  reason  cost  is  an  important  element  in  determining  value, 
and  reproduction  cost  is  also  important,  but  there  may  be  ele- 
ments that  enter  into  both  cost  and  reproduction  cost  that  do 
not  enhance  value.  I1M. 

8.  Thus,  in  determining  the  value  of  waterworks,  the  extra  cost  of 

reproducing  under  paved  streets  water  pipes  which  were  laid 
before  the  paving  was  done,  was  in  this  case  properly  disre- 
garded. Ibid. 

9.  The  original  investment  is  a  valuable  aid  in  determining  the  pres- 

ent value  of  a  utility,  but  it  is  not  controlling.  Ibid, 

10.  Earnings,  if  derived  from  a  reasonable  rate,  are  important  factors 

in  determining  the  value  of  a  utility,  but  are  not  in  themselves 

conclusive.  Ibid. 

Same:  Outstanding  bonds:  Rights  of  bondholders:  Order  for  payment. 

11.  It  is  the  property  of  a  utility  which  is  to  be  purchased  by  a  city, 

not  a  mere  equity  of  redemption  therein;  and  where  bonds  se- 
cured by  a  trust  deed  of  the  property  were  outstanding  when  the 
compensation  was  fixed,  but  might  be  called  at  any  time  upon 
payment  of  a  premium,  and  the  compensation  fixed  was  more 
than  sufficient  to  pay  the  full  amount  of  the  bonds  including  the 
premium,  the  railroad  commission  properly  ordered  the  com- 
pany to  call  in  and  cancel  the  bonds  and  turn  the  utility  over  to 
the  city  free  from  all  Hens.  Oshkosh  W,  W.  Co.  v.  Railroad 
Comm.  122 

12.  No  rights  of  the  bondholders  being  adversely  affected  by  such  or- 

der, they  were  not  necessary  parties  to  the  proceedings.       Ibid. 

13.  The  company  in  such  a  case  is  not  entitled  to  receive  the  compen- 

sation without  calling  in  the  bonds.  When  it  accepted  an  in- 
determinate permit  it  agreed  to  sell  to  the  city  at  any  time  the 
latter  might  elect;  and  the  city  is  under  no  obligation  to  assume 
the  company's  obligations  or  to  pay  anything  more  than  the  full 
value  of  the  utility.  Ibid. 

Same:  Taxes  by  whom  to  be  paid. 

14.  The  property  of  a  waterworks  company  being,  under  sec.  51.43 

(p.  846)  Stats.  1913,  deemed  personal  property  for  purposes  of 
taxation,  the  taxes  thereon  based  upon  the  assessment  made  on 
May  1st  were  properly  payable  by  the  company,  not  by  the  city, 
although  the  city  purchased  the  property  and  took  possession 
thereof  in  the  following  October.  Oshkosh  W.  W.  Co.  v.  Rail- 
road Comm.  122 
Same:  Annual  tax,  when  unnecessary:  Constitutional  law. 

15.  The  provision  of  sec.  3,  art.  XI,  Const.,  that  a  city  acquiring  a  pub- 

lic utility  shall  provide  for  the  collection  of  a  direct  annual  tax 
to  pay  therefor,  is  for  the  protection  of  the  utility;  and  when  it 
appears  that  the  city  has  the  money  on  hand  and  has  made  law- 
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ful  tender  thereof  to  the  utility,  a  noncompliance  with  the  pro- 
Tlslon  becomes  a  harmless  error.    Oahkosh  W.  W.  Co.  v.  Rail- 
road Comm.  122 
Same:  Review  of  decision  of  railroad  commission, 

16.  In  an  action  under  sec.  1797w— 83,  Stats.  1913,  to  review  an  order 

of  the  railroad  commission  fixing  the  compensation  to  be  paid 
by  the  city  for  the  taking  of  the  property  of  a  public  utility,  the 
finding  by  the  trial  court  that  the  compensation  fixed  by  the 
commission  is  "lawful"  is  a  finding  that  it  is  Just  and  adequate, 
and  shows  that  the  court  passed  upon  the  question  of  value  as 
an  original  question  of  fact.  Oshkosh  W,  W,  Co.  v.  Railroad 
Comm.  122 

17.  Under  sec.  1797m — 84,  the  compensation  fixed  by  the  commission 

must  stand  unless  the  plaintiff  "shall  establish  to  the  full  satis- 
faction of  the  court  .  .  .  that  such  compensation  is  unlawful," 
etc.,  and  this  does  more  than  merely  throw  the  burden  of  proof 
upon  plaintiff,  since  it  requires  more  than  a  preponderance  of 
the  evidence.  Ibid, 

Qualification:  Official  bonds.    See  Officers.    Schools  and  School 

DiSTBICTS. 

Quantum  Mebuit.    See  BMdence,  6.    Qabnishment,  2. 
Railroad  Ck>MMissioN.    See  Public  Utilities,  2-17.    Street  Rail- 
ways, 3-20. 

RAILROADS. 
See  Street  Railways. 
Condemnation  of  land.    See  Eminent  Domain,  3-5. 
Operation:  Statutory  regulations:  Headlights. 

1.  Whether  sec.  1809i;,  Stats.,  relating  to  locomotive  headlights,  is 

unconstitutional,  is  not  decided.  Smith  v.  Chicago  d  N.  W,  R. 
Co.  660 

Rules  and  regulations  of  company:  Violation.    See  Master  and  Serv- 
ant, 12,  13.    Pleading,  3. 

Misrouting  of  freight:  Liability.    See  Carriers,  1,  2. 

Injuries  to  passengers.    See  Carriers,  3. 

Injuries  to  persons  on  track:  Contributory  negligence. 

2.  A  licensee  walking  along  the  track  of  a  railway  is  bound  to  exer- 

cise ordinary  care  for  his  own  protection,  and  contributory  neg- 
ligence on  his  part  will  defeat  a  recovery  for  injuries  caused  by 
negligence  of  the  railway  company.  Zemke  v.  Chicago  d  N.  W. 
R.  Co.  35g 

3.  Assuming  in  this  case,  but  not  deciding,  that  a  man  who,  while 

walking  along  railway  tracks  in  violation  of  sec.  1811,  Stats.^ 
was  struck  and  killed  by  a  switch  engine  either  upon  or  Just 
after  crossing  a  viaduct,  was  a  licensee  and  not  a  mere  tres- 
passer, the  evidence  is  held  to  show,  as  matter  of  law,  that  he 
was  guilty  of  contributory  negligence.  Ibid. 

4.  The  fact  that  many  other  persons  had  traveled  along  the  tracks 

in  the  same  way  was  not  sufficient  to  raise  an  issue  on  the  ques- 
tion of  the  contributory  negligence  of  the  deceased,  he  having 
voluntarily  and  without  overmastering  necessity  exposed  him- 
self to  great  and  apparent  hazard.  Ibid^ 
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Su  An  employee  of  an  express  company  who  was  struck  and  injured 
by  a  train  alleged  to  have  been  run  into  a  station  at  an  excessiye 
rate  of  speed  without  giving  appropriate  signals,  is  held,  as  a 
matter  of  law,  to  have  been  guilty  of  contributory  negligence 
upon  evidence  showing,  among  other  things,  that  he  was  famil- 
iar with  the  surroundings  and  knew  that  the  train  was  likely  to 
come  in  soon  on  the  track  in  question ;  that  the  station  was  well 
lighted;  that  he  had  walked  200  feet  beside  the  track  without 
looking  back,  and  then  stepped  into  the  zone  of  danger  when  the 
engine  was  just  behind  him.  Smith  v.  C,  d  N,  W,  R,  Co.  560 
Injury  to  boy  catching  ride. 

6.  In  an  action  for  injuries  to  a  boy  who  was  run  over  on  defendant's 

track  either — as  he  claimed — ^after  a  train  had  been  parted  into 
two  sections  and  he  was  trying  to  cross  the  track  in  front  of  the 
rear  section,  which  he  supposed  was  at  rest,  or — as  defendant 
claimed — when  he  attempted  to  catch  a  ride  on  the  moving  cars 
before  the  train  was  parted,  it  is  held  that  the  trial  court  was 
not  clearly  wrong  in  deciding  that  the  evidence  conclusively 
showed  that  the  injury  occurred  before  the  train  was  parted,  and 
in  changing  the  special  verdict  accordingly  and  rendering  Judg- 
ment for  defendant  on  the  ground  that  there  was  no  proof  of 
negligence  on  its  part.  Delvaux  v.  JT.,  G.  B.  d  W.  R.  Co.  554 
Injury  to  trespasser  riding  in  engine  cab. 

7.  One  who  enters  the  cab  of  a  railway  engine  for  the  purpose  of 

getting  a  free  ride  in  violation  of  Wis.  Stats.,  sees.  1797 — 1  to 
1797—38,  and  36  U.  S.  Stats,  at  L%rge,  546,  ch.  309,  becomes 
thereby  a  trespasser,  although  the  engineer  makes  no  objection; 
and  for  his  death  caused  by  explosion  of  the  boiler  while  he  is 
so  riding  there  can  be  no  recovery,  in  the  absence  of  wilful  or 
gross  negligence  on  the  part  of  the  engineer.  Spencer  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  474 

8.  In  view  of  the  law  prohibiting  such  free  passage,  and  it  being 

common  knowledge  that  the  engine  cab  is  for  the  exclusive  use 
of  the  engine  crew,  a  person  attempting  to  ride  free  therein  is 
presumed  to  know  that  the  engineer  has  no  authority  to  per- 
mit him  to  do  so,  and  to  wilfully  commit  an  unlawful  act.    Ibid. 

Injuries  to  employees.  See  Master  a:sd  Sebvant,  2,  3, 12, 13.  Plead- 
ing, 3,  4. 

Rates  of  fare:  Regulation.    See  Street  Railways,  1-20. 

Ratification  of  franchise  ordinance.    See  Street  Railways,  2. 

Real-Estate  Brokers.     See  Brokers.    Trial,  9. 

Real  Party  in  Interest.     See  Taxation,  16,  21. 

Real  Property.  See  Ck>NSPiBACY,  2,  3.  Deeds.  Divorce,  4.  B2£i- 
NENT  Domain.  Evidence,  13.  Fraud.  Frauds,  Statute  of. 
Highways,  1.  Ho.mestead.  Landlord  and  Tenant.  Mechan- 
ics* Liens.  Mortgages.  Partnership.  Party  Walls.  Prop- 
erty. Reformation  of  Instruments,  1.  Subrogation.  Taxa- 
tion, 3,  21-24.    Vendor  and  Purchaser.    Waters.    Wills,  2-6. 

Redemption  from  tax  sale.     See  Taxation,  24. 

REFERENCE. 

1.  How  long  an  account  must  be  in  order  to  Justify  a  compulsory 
reference  is  largely  a  matter  of  Judgment  and  sound  discretion 
on  the  part  of  the  trial  court.    In  this  case,  an  account  of 
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twenty-nine  items  for  legal  services  and  disbursements,  cover- 
ing a  period  of  about  forty  days,  Justified  such  a  reference. 
Astar  Co,  v.  Dengel,  1 

2.  By  sec.  56,  ch.  23,  Laws  1907,  the  municipal  court  of  Outagaipie 
county  is  given  power  to  order  a  compulsory  reference  under 
sec.  2864,  Stats.  The  proviso  in  sec.  2864  relating  to  municipal 
courts  applies  only  to  references  by  consent.  HM. 

> 

REFORMATION  OF  INSTRUMENTS. 

1.  Reformation  of  a  contract  for  the  conveyance  of  land  to  defend- 

ants was  properly  adjudged  in  this  case,  the  evidence  being 
clear,  convincing,  and  satisfactory  that  by  mistake  the  contract 
did  not  express  the  agreement  of  the  parties  in  that  it  failed  to 
state  that  defendants  assumed  a  mortgage  upon  the  land.  P^d- 
ersen  v,  Hansen,  355 

2.  A  finding  of  the  trial  court  that  by  mutual  mistake  of  the  parties 

there  was  a  misdescription  of  the  premises  intended  to  be  cov- 
ered by  a  lease  is  held  to  be  sustained  by  the  evidence.  Oimhel 
Brothers  v,  Tolman,  882 

3.  Delay  in  commencing  an  action  for  correction  of  the  misdescrip- 

tion of  premises  in  a  lease  did  not  constitute  laches  where  plaint^ 
ifC  was  in  peaceable  possession  of  the  disputed  premises,  with 
defendants'  consent,  and  the  rights  of  innocent  parties  were  in 
no  way  prejudiced.  IlHd, 

Remedies. 

Statutory  remedies:  When  not  exclusive.  See  Action.  Taxation, 
13-15. 

Legal  or  equitable?  See  Eminent  Domain,  5.  Injunction.  Land- 
lord AND  Tenant,  4.    Vendor  and  Purchaseb,  6,  7.    Wills,  5. 

On  mortgage,  after  note  outlawed.     See  Mortgages,  1-4. 

Taxpayers'  action:  Protection  of  public  and  individual  rights.  See 
Municipal  Corporations,  10,  11. 

REMOVAL  OF  CAUSES. 

1.  A  suit  commenced  in  a  state  court  in  a  federal  district  of  which 

neither  plaintiff  nor  defendant  is  a  resident,  though  they  reside 
in  different  states,  cannot  be  removed  to  the  federal  court  of  the 
state  wherein  the  action  is  pending,  because  such  federal  court 
had  no  Jurisdiction  of  the  original  suit.  Oist  v.  Equitable 
Surety  Co.  79 

2.  Under  the  statute  governing  removal  of  cases  from  state  to  federal 

courts,  the  citizenship  and  residence  of  a  corporation  are  con- 
clusively presumed  to  be  the  state  of  its  incorporation,  and  are 
limited  thereto  even  though  it  may  have  been  licensed  to  do 
business  in  another  state.  JIM. 

Reopening  Case.    See  Judgment,  3. 

Rx8  Gestm.    See  Evidence,  1,  2,  8,  10. 

Residence.    See  Removal  of  Causes. 

Restrictions  on  use  of  land.     See  Vendor  and  Purchaser,  3. 

Return  of  service.    See  Justices'  Courts,  8-5. 

Review.    See  Appeal,  5-16.    Public  Utilities,  16,  17.    Street  Rail- 
ways, 16-20.    Workmen's  Compensation,  16-21.  ' 
Vol.  161—44 
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Roads  and  Stbeets.    See  Eminent  Domain,  1,  2.    Hiohwats.    In- 
junction, 5.    Landlord  and  Tenant,  4.    Municipal  Corpora- 
tions, 7.    Trial,  5. 
Roller  Skating  Rink.    See  Nuisance. 
Rules  of  Court. 

SupreDie  Court  Rule  6  (Printed  case),  176,  179. 
SupreDie  Court  Rule  64  (Opinions),  284. 

Circuit  Court  Rule  XV  (Tender  and  payment  into  court),  413,  420. 
Rules  and  Regulations  of  railway  companies:  Violation.    See  Mas* 

TER  and  Servant,  12,  13.    Pleading,  3. 
Safety  of  working  place,  etc.    See  Master  and  Servant,  3-9. 

SALES. 
Pefformance  of  contract, 

1.  Plaintiffs  were  not  entitled  to  recover  for  the  making  of  a  sila 

form  for  defendants,  the  jury  having  found  that  the  form  waa 
not  constructed  according  to  the  agreement  of  the  parties,  and 
there  being  evidence  that  it  varied  substantially  from  such 
agreement.    Leach  v.  Koch,  236 

Same:  Acceptance  of  goods. 

2.  A  purchaser  of  vacuum  cleaners  who  retained  them  for  twa 

months  before  intimating  that  they  were  not  satisfactory,  and 
thereafter  allowed  two  weeks  to  elapse  before  returning  them, 
must,  under  sec.  1684^— -48,  Stats.  1913,  be  deemed  to  have  ac- 
cepted them.  Ohio  E.  Co,  v,  Wisconsin-Minn,  L,  d  P.  Co,  632 
Warranties:  Order  hy  trade^name. 

3.  Where,  by  written  order  and  acceptance,  vacuum  cleaners  were 

purchased  merely  by  their  known  trade-name,  without  other 
specification,  there  was,  under  sec.  1684t — 15,  Stats.  1913,  no  im- 
plied warranty  of  fitness.  Ohio  E,  Co,  v,  Wisconsin'Minn,  L,  d 
P,  Co,  632 

Sales  hy  trustee  in  bankruptcy:  Exclusive  right  to  advertise.  See 
Bankruptot. 

Sales  for  Taxes.    See  Taxation,  3,  21-24. 

Sales  of  Land.  See  Brokers.  Deeds.  Evidence,  13.  Fraud. 
Frauds,  Statute  of.  Reformation  of  Instruments.  Subroga- 
tion.   Vendor  and  Purchaser. 

SCHOOLS  AND  SCHOOL  DISTRICTTS. 

See  Mechanics'  Liens,  4. 

In  the  bond  of  a  school  district  treasurer,  duly  executed  by  him 
and  by  his  sureties  and  duly  filed  and  approved,  the  amount  of 
the  penalty  was  not  inserted,  the  proper  amount  not  yet  having 
been  determined;  but  said  treasurer  and  sureties  intended  to 
give  and  believed  they  gave  the  statutory  bond,  and  they  ex- 
pected and  authorized  the  director  and  clerk  of  the  district  to 
ascertain  the  proper  amount  as  required  by  law  and  to  insert 
the  same  in  the  blank  space  left  therefor  in  the  bond.  Held, 
that  the  failure  of  the  director  and  clerk  so  to  do  did  not  defeat 
the  bond  or  prevent  the  treasurer  from  duly  qnalifsring.  State 
ex  rel,  Dorwin  v.  White,  170 

Scienter.    See  Animals,  3. 

Service  of  Summons.    See  Justices'  Courts,  3-5. 
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Setoff  and  Counterclaiic.    See  Costs,  1.    Dismissal  and  Nonsuit,  1. 

Pleading,  2. 
Settlement.    See  Evidence,  6,  6.    Husband  and  Wife,  1.    Taxation, 

24. 

Sewebs.    See  Municipal  Cobpobations,  3,  8. 

Shebiffs  and  Constables:  Return  of  service.  See  Justices'  Courts, 
3-5. 

Sidewalks.     See  Highways,  9, 12. 

Situs  of  property  or  Income.    See  Taxation,  5-8. 

Slandeb.    See  Libel  and  Slandeb,  1,  2. 

Special  Assessments.    See  Municipal  Cobpobations,  8-11. 

Special  Benefits.    See  Eminent  Domain,  2.    Highways,  1. 

Special  Verdict.    See  Tbial,  2-11. 

State  and  Fedebal  Coubts.    See  Removal  of  Causes. 

States:  Powers.    See  Taxation,  2. 

Statute  of  Fbauds.    See  Fbauds,  Statute  of. 

Statute  of  Limitations.  See  Mobtgages,  2.  Municipal  Cobpoba- 
tions, 4.    Wills,  2-5. 

STATUTES. 

ConstitutionaUty.  See  Justices*  Coubts,  1.  New  Tbial,  1.  Rail- 
BOADS,  1.    Taxation,  1-3,  10. 

Construction,  See  Action.  Animals,  3.  Appeal.  3,  4,  17,  18.  Cob- 
pobations, 7.  Costs,  2,  4.  Divorce,  1,  4.  Eminent  Domain,  2, 
3.  E2XEMPTI0NS.  Fbauds,  Statute  of.  Highways,  1,  13. 
Homestead,  3,  4.  Husband  and  Wife,  3.  Intebest.  Justices' 
CoxTBTS,  1,  3,  4.  Masteb  and  Sebvant,  5,  9,  15.  Mechanics' 
Liens,  2,  4,  6.  Municipal  Cobpobations,  3-6,  8.  New  Tbial,  2. 
Public  UTiLmEs,  1,  14-17.  Railboads,  3,  7.  Refebence.  Re- 
moval of  Causes.  Sales,  3.  Stbeet  Railways,  1,  2.  19.  Tax- 
ation, 1, 7-19, 24.  Towns.  Tbusts  and  Tbustf-es,  1, 6.  Vendob 
and  Pubchaseb,  5.  Venue.  Witnesses.  Wobkmen's  Compen- 
sation. 
The  rule  that  weight  should  be  given  by  the  courts  to  tlie  con- 
struction of  a  statute  by  the  officers  or  department  whose  duty 
has  been  to  execute  it,  does  not  apply  where  there  is  no  am- 
biguity in  the  statute;  nor  does  it  apply  to  the  erroneous  rulings 
of  inferior  tribunals  so  as  to  control  or  affect  the  decision  of  the 
superior  tribunal  having  by  law  the  power  and  duty  to  review 
directly  such  rulings.    Smith  v.  State,  588 

State  or  federal  statute  governing  f  See  Masteb  and  Sebvant,  2,  3. 
Pleading,  4. 

Stock  and  Stockholdebs.    See  Cobpobations.    Evidence,  1. 

Stock  in  Tbade.    See  Exemptions. 

STREET  RAILWAYS. 
Regulation  of  rates:  Franchise  contract:  Power  of  state, 

1.  A  municipal  ordinance,  enacted  under  the  authority  of  sec  1862, 
Stats.,  and  its  acceptance  by  a  street  railway  company,  even  if 
they  constituted  a  valid  contract  empowering  the  company  to 
charge  a  five-cent  fare,  did  not  abrogate  the  right  of  the  leglsla- 
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ture,  acting  directly  or  through  the  railroad  commission,  to  reg- 
ulate the  rates.  The  contract  in  such  a  case  remains  valid  only 
until  the  state  sees  fit  to  exercise  its  paramount  power  of  regu- 
lation.   Duluth  St.  R.  Co,  V,  Railroad  Comm.  245 

Same:  Validation  of  franchise  "by  legislature, 

2.  Sec.  247,  ch.  124,  Laws  1891,  repealing  the  original  charter  of  the 

city  of  Superior  (ch.  152,  Laws  1889) ,  but  providing  that  nothing 
in  the  repealing  act  "shall  be  held  to  impair  any  of  the  rights 
granted  by  said  city"  to  the  street  railway  company,  that  the  or- 
dinance granting  the  same  is  "ratified,  confirmed  and  validated,'* 
and  that  ordinances  not  repealed  were  to  continue  and  remain 
in  force  "until  altered,  amended,  repealed  or  suspended  by  the 
common  council  in  pursuance  of  this  act,"  did  not  make  the  ordi- 
nance granting  rights  to  the  street  railway  company  a  law  of 
the  state,  nor  constitute  a  contract  between  the  state  and  the 
company  fixing  the  rate  of  fare  to  be  charged  by  the  company 
during  the  term  of  its  franchise.  It  merely  preserved  existing 
rights  granted  by  the  city  and  cured  any  defect  that  might  exist 
in  the  manner  of  granting  the  franchise.  Duluth  St,  R.  Co,  v. 
Railroad  Comm,  245 

Same:  Reasonableness  of  rates:  Valuation  of  property, 

3.  In  ascertaining  whether  rates  of  fare  charged  by  a  street  railway 

company  are  reasonable  or  otherwise,  net  earning  power  is  one 
of  the  most  important  elements  to  be  considered.  Where  rates 
are  so  adjusted  as  to  yield  a  fair  return  on  the  value  of  the  prop- 
erty over  and  above  expenses  and  depreciation  they  are  reason- 
able; where  they  are  so  fixed  as  to  materially  exceed  this  sum, 
they  are  not.  -  Duluth  St.  R,  Co.  v.  Railroad  Comm,  245 

4.  The  failure  to  take  into  account,  in  fixing  the  rates  of  fare  to  be 

charged  for  street  railway  service  in  Superior,  alleged  economies 
in  operation  by  reason  of  the  street  railway  lines  in  Superior  and 
Duluth  being  under  one  management  and  control  and  supplied 
with  power  from  a  single  plant,  is  held  to  have  been  justified  by 
the  evidence,  which  tended  to  show  that  the  amount  so  saved  was 
so  small  as  to  be  negligible.  Ibid, 

5.  A  valuation  of  street  railway  property  for  taxation  purposes 

(which  may  be  larger  because  an  excessive  amount  is  being 
earned)  is  not  conclusive  as  to  its  value  for  rate-making  pur- 
poses; but  it  may  well  be  that  after  the  state  has  fixed  a  value 
for  the  latter  purpose  and  restricted  the  earning  power  of  the 
road  to  a  reasonable  return  on  such  value,  it  should  not  fix  a  ma- 
terially higher  value  for  purposes  of  taxation.  Ibid, 

6.  In  fixing  a  value  for  rate-making  purposes  the  railroad  commis- 

sion correctly  considered  the  cost  of  reproduction,  the  fact  that 
the  street  railway  company  was  a  going  concern  having  an  es- 
tablished business,  the  fact  that  it  would  have  the  right  to  con- 
tinue  to  carry  on  the  business  in  the  future,  and,  to  some  slight 
extent,  the  original  cost  of  the  property  less  depreciation,  treated 
them  as  inseparable  parts  of  one  harmonious  entity,  and  fixed  a 
value  on  the  property  as  an  entirety,  giving  due  importance  to 
reproduction  cost.  No  erroneous  elements  were  included  in  fix- 
ing a  value  as  indicated  and  no  essential  elements  were  ex- 
cluded. Ibid. 

7.  An  inventory  of  the  property  of  a  street  railway  ssrstem,  made  for 

the  owner  at  the  time  suqh  owner  purchased  the  system,  together 
with  a  subsequent  cost  appraisal  by  engineers  of  the  railroad 
commission, — all  constituting  one  of  the  files  in  the  office  of  the 
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commission  at  the  time  of  the  hearing,— although  not  formally 
offered  in  evidence,  was  properly  considered  by  the  commission 
in  valuing  the  street  railway  property  for  the  purpose  of  fixing 
rates.  /Md. 

8.  When  the  value  of  the  property  of  a  street  railway  company,  oper- 

ating under  an  indeterminate  permit  and  entitled  to  charge  only 
reasonable  rates,  is  fixed  on  the  theory  that  the  business  is  a  go- 
ing one  and  that  the  owner  will  be  permitted  to  carry  it  on  in 
the  future  unless  the  municipality  elects  to  buy  it  for  full  and 
fair  value,  all  proper  allowance  is  thereby  made  for  franchise 
value.  /Md. 

9.  An  allowance  by  the  railroad  commission,  in  valuing  street  rail- 

way property  for  rate-making  purposes,  of  only  twelve  per  cent, 
of  the  reproduction  cost,  to  cover  cost  of  engineering,  interest  on. 
money  during  construction,  mistakes,  and  unforeseen  contin- 
gencies, having  support  in  the  evidence  and  having  been  ap- 
proved by  the  trial  court,  is  sustained  on  appeal.  Ibid. 

10.  Where  the  railroad  commission  determined  what  it  would  cost  U> 

reproduce  a  street  railway  plant  in  the  condition  it  was  at  the 
time  of  the  hearing,  this  necessarily  included  the  cost  and  value 
of  co-ordinating  the  plant  into  a  harmonious  entity.  Jhid. 

11.  Where,  in  a  proceeding  to  fix  the  rates  of  fare  to  be  charged  by  a 

street  railway  company,  an  attempt  was  made  to  ascertain  the^ 
original  cost  of  the  property  and  also  what  it  was  worth  after 
making  deductions  for  depreciation,  certain  alleged  omissions 
and  undervaluations  were  unimportant,  it  appearing  that  they 
had  no  substantial  effect  on  the  final  determination  by  the  rail- 
road commission,  which  was  more  largely  based  upon  the  repro- 
duction cost  less  depreciation,  with  an  allowance  for  going, 
value,  and  there  being  no  claim  that  in  ascertaining  such  repro- 
duction cost  any  items  of  property  were  omitted.  Ibid. 

[12.  Whether,  in  valuing  for  rate-making  purposes  the  property  of  a 
street  railway  in  Superior  operated  by  the  same  company  that 
operated  the  street  railway  in  Duluth,  a  pro  rata  share  of  the 
company's  investment  in  an  amusement  park  in  Duluth  should 
have  been  taken  into  account,  is  not  determined.]  Ibid, 

13.  Failure  to  take  into  account  items  aggregating  only  $4,476  was 

not  a  substantial  error  affecting  a  decision  by  which,  for  rate- 
making  purposes,  the  property  of  a  street  railway  company  was 
valued  at  $700,000.  Ibid. 

14.  Although,  before  the  recording  of  a  city  plat,  an  easement  and 

right  of  way  for  street  railway  purposes  in  streets  designated 
thereon  was  conveyed  by  the  owner  of  the  land  to  a  street  rail- 
way company,  such  company  could  not  lay  its  tracks  or  oper- 
ate its  cars  except  in  pursuance  of  a  franchise  granted  by  the 
city;  and  the  railroad  commission  properly  allowed  nothing  on 
account  of  such  easement  in  valuing  the  property  of  the  com- 
pany for  rate-making  purposes,  in  the  absence  of  any  evidence 
as  to  what  the  value  of  such  easement  would  be  in  case  the  com- 
pany should  in  the  future  be  authorized  to  carry  freight  or  to 
run  interurban  cars  and  abutting  owners  should  claim  damages 
on  the  ground  that  an  additional  servitude  was  thereby  imposed 
upon  their  property.  Ibid.. 

15.  Such  grant  of  an  easement  in  the  streets  having  presumably  been 

made  to  insure  to  the  grantee  the  exclusive  right  to  build  a 
street  railway  in  the  city,  its  validity  may  well  be  doubted. 

/bid- 
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Same:  Review  of  decision  of  railroad  commission, 

16.  A  decision  of  the  railroad  commission  as  to  what  is  a  reasonable 

rate,  if  approved  by  the  trial  court,  will  not  be  disturbed  by  this 
court  on  appeal  unless  it  is  clearly  wrong.  Duluth  Bt.  R.  Co.  v. 
Railroad  Comm,  245 

17.  A  decision  of  the  railroad  commission  in  this  case  that,  under  all 

the  circumstances,  a  return  of  seven  and  one-half  per  cent,  per 
annum  on  the  reasonable  value  of  the  street  railway  property 
in  the  city  of  Superior  would  be  fair  and  adequate,  and  that  the 
rates  of  fare  should  be  adjusted  accordingly,  is  sustained.    Ibid. 

18.  Even  if  the  railroad  commission  considered  improper  evidence  in 

fixing  rates  to  be  charged  by  a  street  railway  company,  that  fact 
would  not  be  ground  for  reversal  of  the  judgment  of  the  circuit 
court  based  upon  a  trial  de  novo  under  sec.  1797 — 16,  Stats.  In- 
ternational H.  Co.  V.  Industrial  Commission,  157  Wis.  167,  dis- 
tinguished. Ibid. 

19.  Under  sec.  1797 — 14,  Stats.,  the  railroad  commission  has  no  power 

to  change  rates  unless  they  are  foimd  to  be  unreasonable  or  dis- 
criminatory; but  where  the  commission  found  that  the  rates 
charged  by  a  street  railway  company  were  "somewhat  higher 
than  they  should  be,"  and  proceeded  to  fix  a  considerably  lower 
rate,  which  it  held  to  be  reasonable  and  adequate,  this  was  in 
substance  a  finding  that  the  former  rate  was  unreasonable.  Ibid. 

20.  An  order  of  the  railroad  commission  requiring  a  street  railway 

company  to  sell  six  tickets  for  twenty-five  cents  is  not  void  on 
the  ground  that  it  unjustly  discriminates  against  those  who 
wish  to  purchase  only  a  single  ride.  Ibid. 

Injury  to  passenger:  Jerking  of  car:  Negligence  of  motorman. 

21.  The  mere  fact  that  a  street  car  was  suddenly  jerked  when  it 

started,  causing  a  passenger  to  fall,  does  not  in  itself  establish 
negligence  in  the  starting.     Tabak  v.  Milwaukee  E.  R.  d  L.  Co. 

422 

22.  In  an  action  for  injuries  to  a  passenger  who  fell  while  going  from 

the  platform  to  the  inside  of  a  street  car,  findings  by  the  jury 
that  the  car  was  suddenly  jerked  so  as  to  cause  such  fall  and 
that  the  jerking  was  not  due  to  any  negligence  of  the  motorman, 
are  construed  as  showing  no  more  than  that  the  car  started  with 
the  ordinary  jerking  of  an  electric  street  car  in  its  usual  opera- 
tion. Ibid. 
Injury  to  person:  Collision  with  vehicle:  Contributory  negligence: 
Oross  negligence  of  motorman. 

23.  In  an  action  for  injuries  sustained  when  a  north-bound  street  car 

struck  plaintiff's  wagon  from  the  rear,  the  evidence  most  favor- 
able to  plaintiff — showing,  among  other  things,  that  he  drove 
slowly  northward  on  the  north-bound  track  of  a  double  street 
railway  track  for  more  than  250  feet  without  looking  to  the 
rear,  during  the  greater  portion  of  which  time  he  could  have 
seen  the  approaching  car  had  he  looked,  and  that  there  was 
ample  room  to  travel  elsewhere  than  on  the  track  in  safety  and 
comfort, — is  held  to  show  contributory  negligence  as  matter  of 
law.    Niederfriedrich  v.  Milwaukee  E.  R.  d  L.  Co.  439 

24.  The  conclusion  of  the  trial  court  that  there  was  no  evidence  that 

the  motorman  of  the  car  was  guilty  of  gross  negligence  is  held 
not  so  clearly  wrong  that  it  should  be  disturbed.  Ibid. 
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Streets  and  Alleys.  See  Eminent  Domain,  1,  2.  Highways.  In- 
junction, 5.  Landlord  and  Tenant,  4.  Municipal  (Corpora- 
tions, 7.    Trial,  5. 

Subcontractors.    See  Mechanics'  Liens,  2-4.    Payment,  8. 

SUBROGATION. 

Land  subject  to  a  mortgage  given  by  the  owner  for  his  own  in-^ 
debtedness  having  been  conveyed  by  him  by  deed  with  full  cove- 
nants, reserving  a  life  estate,  and  the  grantee  not  having  agreed 
to  pay  the  mortgage,  when  the  grantor  thereafter,  voluntarily 
and  to  protect  his  life  estate,  paid  the  debt  and  caused  the  mort- 
gage to  be  discharged  of  record,  he  was  not  entitled,  as  against 
the  grantee,  to  be  subrogated  to  the  rights  of  the  mortgagee, 
even  though  he  did  not  understand  the  effect  of  his  covenants 
and  paid  the  debt  thinking,  nevertheless,  to  preserve  the  lien. 
Van  Valkenburg  v.  Jantz,  336 

Subscriptions.    See  Corporations,  1-3. 

Summons:  Service.    See  Justices'  Courts,  3-5. 

Sunday:  Contracts.    See  Garnishment,  3. 

Supervisors.     See  Towns,  1,  2. 

Supreme  Court.    See  Appeal  and  Error. 

Suretyship.  See  Executors  and  Administrators,  2.  Garnishment, 
2-4. 

Surface  Waters.    See  Municipal  Corporations,  7.    Waters. 

Surrender  of  defendant  by  bail.    See  Arrest  and  Bail. 

TAXATION. 

Constitutional  requirements  and  restrictions. 

1.  Under  sec.  1,  art.  VIII,  Const.,  as  amended,  the  taxation  of  prop- 

erty and  the  taxation  of  incomes  are  to  be  considered  as  two  sep- 
arate and  distinct  things.  State  ex  rel.  Manitowoc  O.  Co.  v. 
Wis.  Tax  Comm.  Ill 

2.  The  taxing  power  of  a  state  does  not  extend  beyond  its  territorial 

limits,  but  within  such  limits  it  may  tax  persons,  property,  in- 
comes, or  business.  •  Ibid. 

3.  Sec.  1042;',  Stats,  (ch.  367,  Laws  1913),  relating  to  the  taxation  of 

mineral  rights  and  providing,  among  other  things,  that  they 
shall  be  sold  for  nonpayment  of  taxes  only  to  the  owner  of  the 
fee  or  to  the  state,  is  unconstitutional  in  that  it  violates  the 
guaranties  of  equal  protection  of  the  laws  contained  in  the  state 
and  federal  constitutions.  The  classification  of  real  property 
thereby  attempted  cannot  be  justified.  State  ex  rel.  Owen  v. 
Donald,  188 

Annual  tax  when  public  utility  is  acquired  by  city:  When  unneces- 
sary.   See  Public  Utilities,  15. 
Income  tax:  What  is  income:  Annuities. 

4.  The  yearly  payments  to  an  annuitant  by  trustees  out  of  the  in- 

come of  property  given  to  them  by  will  for  that  purpose  are  not 
taxable  as  income  of  the  annuitant,  where  the  inheritance  tax 
was  duly  paid  upon  the  interest  of  the  annuitant  in  the  estate  of 
the  testator.    State  ex  rel.  Kempsmith  v.  Widule,  389 
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Same:  Situs  of  income:  "Derived  from  sources  within  the  state J^ 

5.  If  an  interest  in  property  is  taxed,  the  situs  of  either  the  property 

or  interest  must  be  found  within  the  state.  If  an  income  be 
taxed,  the  recipient  thereof  must  have  a  domicile  within  the 
state  or  the  property  or  business  out  of  which  the  income  issues 
must  be  situated  within  the  state  so  that  the  income  may  be  said 
to  have  a  situs  therein.  [Whether  an  income  may  have  a  situs 
for  taxing  purposes  different  from  that  of  its  recipient  is  not  de- 
termined.]    State  ex  reh  Manitowoc  G.  Co,  v.  Wis,  Tax  Comm. 

Ill 

6.  The  situs  of  the  security  for  a  debt  is  not  necessarily  the  situs  of 

the  evidence  of  the  indebtedness.  IIM. 

7.  The  Income  Tax  Law  does  not  seek  to  reach  property  or  an  inter- 

est in  property  as  such,  but  to  reach  incomes  having  a  situs  with- 
in the  state  or  growing  out  of  a  privilege  exercised  or  occupation 
conducted  within  the  state,  and  sub.  3,  sec.  1087m — 2,  Stats.  1911, 
levying  an  income  tax  upon  nonresidents  "upon  such  income  as 
is  derived  from  sources  within  the  state  or  within  its  Jurisdic- 
tion," must  be  construed  to  mean  such  income  as  issues  directly 
from  property  or  business  located  within  the  state,  and  not  in- 
come from  loans  made  therein,  though  secured  by  a  trust  deed 
upon  property  situated  within  the  state.  Ibid. 

8.  The  purchase  of  a  bond  issued  by  a  domestic  corporation  is  the 

making  of  a  loan  of  money  to  the  obligor;  its  purchase  by  a  non- 
resident does  not  constitute  any  business  carried  on  within  the 
state,  and  its  situs  remains  at  the  domicile  of  the  bondholder. 
Interest  on  such  a  bond,  paid  to  a  nonresident,  is  therefore  not 
income  "derived  from  sources  within  the  state,''  within  the 
meaning  of  sub.  3,  sec.  1087m— 2,  Stats.  1911.  IMd. 

Same:  Income  "derived  from  business  transacted  toithin  the  state:** 
Interstate  commerce, 

9.  The  income  of  a  domestic  manufacturing  corporation  derived  from 

the  sale  of  its  products,  manufactured  in  this  state,  to  customers 
in  this  and  other  states,  whether  delivered  directly  from  the  fac- 
tory to  such  customers  or  shipped  to  branch  houses  in  other 
states  and  thence  delivered  to  customers  residing  outside  of  the 
state  on  sales  made  either  by  the  home  office  or  by  the  branch 
houses,  was  income  "derived  from  business  transacted  and 
property  located  within  the  state,"  within  the  meaning  of  sub.  3, 
sec.  1087m— 2,  Stats.  1911.    U,  S,  G.  Co,  v.  Oak  Creek,  211 

10.  The  fact  that  the  business  so  conducted  involved  transactions  in 

interstate  commerce  did  not  affect  the  situs  of  the  income;  nor 
did  the  imposition  by  the  state  of  a  tax  upon  such  income  con- 
travene sec.  8,  art.  I,  Const,  of  U.  S.,  conferring  upon  Congress 
the  power  to  regulate  commerce  between  the  states.  Ibid. 

11.  That  part  of  the  income  of  such  a  corporation  which  was  derived 

from  goods  produced  and  purchased  outside  of  the  state  and 
shipped,  either  directly  or  by  way  of  the  home  office  in  this  state, 
to  branch  houses  in  other  states  and  thence  sold  and  delivered  to 
customers  without  the  state,  was  not  attributable  to  business 
transacted  within  the  state  and  was  not  taxable  under  the  stat- 
ute. Ibid. 
Same:  Income  from  without  the  state:  Inheritance  of  land. 

12.  Assuming,  but  not  deciding,  that  an  inheritance,  received  by  a 

resident  of  this  state,  of  real  estate  located  in  another  state  is 
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income  within  the  meaning  of  the  state  Income  Tax  Law,  it  is 
within  the  class  of  incomes  derived  from  sources  wholly  without 
the  state  and  therefore  not  taxable  under  that  law.  State  ex 
reh  Brenk  v.  Widule,  396 

Same:  Recovery  o/  illegal  taxes:  Conditions  precedent. 

13.  The  remedy  by  appeal  to  the  state  tax  commission,  given  by  sec 

1087m — 19,  Stats.,  to  a  person  dissatisfied  with  any  determina- 
tion of  the  county  board  of  review  in  respect  to  the  assessment 
of  his  income,  is  not  exclusive  nor  is  such  an  appeal  a  condition 
precedent  to  the  right  to  maintain  an  action  for  the  recovery  of 
illegal  income  taxes  paid  under  protest.  Such  action  may  be 
maintained  under  sub.  (4),  sec.  1087m — 22,  and  sec.  1164.  Hor- 
lick  V.  Mount  Pleasant,  366 

14.  The  legislature  having  in  sec.  1087m — 18,  Stats.,  expressly  pro- 

vided that  the  presentation  of  objections  to  the  county  board  of 
review  shall  be  a  condition  precedent  to  the  right  to  maintain 
an  action  to  question  any  assessment  of  income,  no  other  condi- 
tions should  be  implied,  where  neither  the  situation  presented 
nor  the  language  of  the  statute  unmistakably  calls  for  implied 
conditions.  Ibid, 

15.  The  statutory  remedy  by  app^^al  from  the  disallowance  by  a  com- 

mon council  of  a  claim  for  repayment  of  income  taxes  paid  under 
protest  is  not  exclusive  of  the  right  to  bring  an  action  to  recover 
such  taxes;  nor  is  approval  of  the  assessor  of  incomes  or  of  the 
tax  commission  as  provided  in  sub.  (4),.  sec.  1087m — 22,  Stats., 
a  condition  precedent  to  t'  e  maintenance  of  such  action.  Field 
V.  Milwaukee,  398 

Same:  Who  may  question  validity. 

16.  A  corporation  whose  property  was  by  sub.   (b),  sec.  1087m — 3, 

Stats.  1911,  made  liable  for  the  income  tax  upon  the  interest 
paid  to  its  bondholders  if  the  latter  failed  to  pay  such  tax,  may 
maintain  an  action  questioning  the  validity  of  the  tax.  State 
ex  rel.  Manitowoc  G.  Co.  v.  Wis.  Tax  Comm.  Ill 

Inheritance  tax:  Annuities:  Allowance  to  widow. 

17.  An  annuity  given  by  will  is  subject  to  the  Inheritance  Tax  Law, 

and  the  value  in  prwsenti  of  the  right  to  receive  it  may  properly 
be  appraised  under  sub.  4,  5,  sec.  1087—15,  Stats.  State  ex  rel. 
Kempsmith  v.  Widule,  389 

18.  An  allowance  made  to  a  widow,  pursuant  to  sub.  (2),  sec.  3935, 

Stats.  1913,  for  her  support  and  that  of  the  children  pending  the 
administration  of  the  estate  of  her  deceased  husband,  is  neither 
an  inheritance  nor  a  gift  from  the  deceased  made  in  contem- 
plation of  death  and  is  not  subject  to  an  Inheritance  tax.  Smith 
V.  State,  588 

19.  There  is  no  "transfer"  of  such  allowance,  within  the  meaning  of 

that  word  as  used  in  sees.  1087—1  to  1087—24,  Stats.  Ihid. 

When  partial  invalidity  avoids  whole  tax. 

20.  Where  a  part  of  a  tax  is  invalid  and  the  amount  cf  the  illegal 

portion  is  not  capable  of  ascertainment,  the  whole  tax  fails. 

State  ex  rel.  Manitowoc  G.  Co.  v.  Wis.  Tax  Comm.  Ill 

Taxes  on  waterworks  taken  by  city:  By  whom  to  be  paid.    Se3  Public 

Utilities,  14. 
Sales  of  land  for  taxes:  Classification.    See  Taxation,  3. 
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Same:  Action  to  set  aside  taxes:  Parties:  Redemption, 

21.  In  an  action  to  set  aside  taxes  for  which  land  has  been  sold  the 

holder  of  the  tax  certificate  is  a  proper  party,  but  the  county  is 
the  real  party  in  interest.    Gilkey  d  Anson  Co.  v.  Doolittle,    163 

22.  In  an  action  directly  attacking  the  yalidity  of  a  tax  certificate,  or 

where  a  substantial  part  of  the  relief  sought  is  the  cancellation 
of  a  tax  certificate,  the  certificate  holder  is  a  necessary  party. 

Ibid. 

23.  Although  holders  of  tax  certificates  have  certain  rights  of  which 

they  cannot  be  deprived  without  their  day  in  court,  they  are  not 
particularly  favored  in  the  law,  a  purchaser  at  a  tax  sale  not 
being  a  purchaser  in  good  faith  for  value.  Ibid. 

24.  Where,  after  action  brought  to  set  aside  as  illegal  taxes  for  which 

land  has  been  sold,  a  compromise  is  made  with  plaintiff  by  the 
county  officers  pursuant  to  sec.  1210(;r,  Stats.,  payment  by  plaint- 
iff of  the  amount  thereby  agreed  upon  constitutes  a  redemption 
from  the  tax  sale  and  is  binding  upon  the  holder  of  the  tax  cer- 
tificate, although  he  was  not  a  party  to  the  action  and  did  not 
participate  in  the  settlement.  Ibid. 

Taxation  of  Costs:  Time  limited.    See  Costs,  2. 

Tax  Commission.    See  Taxation,  13,  15. 

Taxpayers*  Action.     See  Municipal  Corporations^  10,  11. 

Tax  Titles.     See  Taxation,  3,  21-24. 

TENDER. 
See  Vendor  and  Purchaser,  9. 

Refusal  of  the  holder  to  receive  the  amount  due  on  a  note  because 
he  claimed  a  larger  sum,  did  not  waive  the  tender  or  make  it 
unnecessary  to  keep  the  tender  good  by  payment  Into  court  as 
provided  in  Circuit  Court  Rule  XV.    Weigell  v.  Oregg,  413 

Testamentary  Trustees:  Failure  to  qualify.  See  Executors  and 
Administrators,  2,  3.    Trusts  and  Trustees,  6. 

Threats.    See  Payment,  4-7. 
Title. 

To  personal  property.    See  Executors  and  Administrators,  1-3. 

Gifts.    Trusts  and  Trustees,  6. 
To  real  property.    See  Conspiracy,  2,  3.    Deeds.    Evidence,  13. 
Frauds,  Statute  of.     Homestead.     Partnership.     Taxation, 
21-24.    Trusts  and  Trustees,  6.    Vendor  and  Purchaser,  2,  3, 
8,  9.    Wills,  2-6. 

Toll  Roads.     See  Turnpikes  and  Toll  Roads. 

Torts.  See  Animals,  3-5.  Automobiles.  Carriers,  3.  Conspir- 
acy. Corporations,  5,  6.  Damages.  Death.  Fraud.  High- 
ways, 2-15.  Husband  and  Wife,  1.  Libel  and  Slander.  Mas- 
ter AND  Servant,  2-19.  Municipal  Corporations,  2.  Negli- 
gence. Pleading,  3-5.  Railroads,  2-8.  Street  Railways,  21- 
24.    Wharves. 

TOWNS. 

See  Highways,  1,  9-13,  15.    Waters. 

Town  supervisors:  Malfeasance:  Transportation  to  meetings:  Compen- 

sation:  Traveling  expenses. 

1.  The  furnishing,  by  a  member  of  a  town  board,  of  a  conveyance  to 

transport  the  members  to  and  from  their  board  meetings  is  not 

the  purchase  or  sale  of  property  or  things  in  action  nor  a  con- 


Digitized  by 


Google 


Wis.]  index.  699 


tract,  proposal,  or  bid  in  relation  thereto,  within  the  meaning 
of  sec.  4549,  Stats.,  but  is  rather  in  the  nature  of  labor  or  serv- 
ices.   State  V,  Cleveland,  457 

2.  The  compensation  of  town  supervisors  being  expressly  provided 

for  in  sec.  850,  Stats.,  and  no  provision  being  made  for  traveling 
expenses,  they  must  themselves  defray  such  expenses,  and  the 
allowance  by  the  town  board  of  bills  for  such  expenses  is  a  vio- 
lation of  that  clause  in  sec.  4549  which  makes  it  an  offense  for 
any  town  officer  to  do  "any  other  act  in  his  official  capacity  op 
in  any  public  or  official  service  not  authorized  or  required  by 
law."  Ihid. 

Ditch  on  adjoining  land  to  drain  highway:  Owner* 8  right  to  dam- 
ages: When  town  hound  hy  election  as  to  nature  of  controversy. 

3.  Whether  after  a  town  had  notified  a  landowner  that  in  cutting  a 

dike  upon  his  land  adjacent  to  a  highway  it  was  acting  under 
sec.  1236,  Stats.,  and  after  the  town  board  had  appointed  ap- 
praisers to  assess  his  damages  under  sec.  1237,  and  after  the 
landowner  had  on  appeal  from  their  assessment  recovered  Judg- 
ment for  a  larger  sum,  the  town  should  on  appeal  from  such 
Judgment  be  held  bound  by  its  election  to  treat  the  controversy 
as  one  governed  by  said  statutes,  or  might  claim  that  they  were 
Inapplicable  and  that  it  was  not  liable  for  any  damages, — is  not 
determined.    Harvie  v,  Caledonia,  314 

Tbaoe:  Unfair  competition.    See  Bankruptcy. 

Teade-Names:  Goods  sold  by:  Implied  warranties.    See  Sales,  3. 

Tbansactions  with  Persons  Since  Deceased.     See  Witnesses,  1,  2. 

Traveling  Expenses  of  officers.    See  Towns,  2. 

Trespassers.    See  Animals,  4.    Railroads,  3,  7,  8.    Wharves,  1. 

TRIAL. 

Place  of  trial.    See  Venue. 

Continuance.    See  Continuance. 

Discontinuance:  Trial  of  issue  on  counterclaim.  See  Dismissal  and 
Nonsuit. 

Questions  for  jury.  See  Animals,  5.  Brokers,  4.  Highways,  4, 
5,  14.  Libel  and  Slander,  4,  8-10.  Master  and  Servant,  8,  9, 
17,  19.    Railroads,  3-6.    Street  Railways,  23.    Wharves,  2. 

Instructions  to  jury.    See  Instructions  to  Jury. 

Verdict:  When  perverse.    See  Appeal,  7,  8.    Highways,  3. 

1.  A  verdict  contrary  to  an  erroneous  instruction  is  not  necessa- 

rily perverse.  Thus,  where  defendant's  negligence  was  clearly 
proven  and  the  Jury  found  such  negligence,  even  though  in  so 
doing  they  acted  contrary  to  erroneous  instructions,  this  court 
declines  to  hold  the  verdict  a  perverse  one,  the  trial  court  hav- 
ing refused  to  set  it  aside  on  that  ground.  Callahan  v.  Chicago 
d  N.  W.  R.  Co.  288 

Special  verdict:  Refusal  to  submit:  Discretion. 

2.  Refusal  to  submit  the  issues  for  a  special  verdict,  the  demand 

therefor  by  defendant  having  come  too  late  to  make  it  a  matter 
of  right  under  sec.  2858,  Stats.,  is  held  not  to  have  been  an  abuse 
of  discretion.    Callahan  v.  Chicago  d  N.  W.  R.  Co.  288 

Same:  Form:  Refusal  to  submit  proposed  questions. 

3.  The  form  of  a  special  verdict,  so  long  as  it  covers  the  issues,  rests 

largely  in  the  discretion  of  the  trial  court.  Ouillaume  v.  Wis- 
consin-Minnesota L.  d  P.  Co.  636 
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4.  Where  a  party  is  entitled  to  have  an  issue  submitted  separately 

in  the  special  verdict,  the  fact  that  the  question  or  questions 
proposed  by  him  do  not  fully  cover  that  issue  does  not  excuse  re- 
fusal of  the  court  to  submit  appropriate  questions.  Schroeder 
V,  Watertown,  13 

5.  Having  pleaded  as  a  separate  defense  that  at  the  time  of  an  acci- 

dent the  decedent's  horses  were  more  than  momentarily  beyond 
his  control  and  were  actually  running  away,  defendant  was 
fairly  entitled  to  have  that  issue  directly  and  specifically  sub- 
mitted to  the  Jury  in  the  special  verdict;  but  the  Jury  having 
been  instructed  that  if  they  found  such  loss  of  control  over  the 
horses  existed  and  was  responsible  for  the  injury,  then  they 
must  find  that  the  defect  in  the  street  was  not  the  proximate 
cause  of  such  injury,  the  refusal  to  submit  the  issue  in  a  sep- 
arate question  cannot  be  held  prejudicial  error,  although  the 
practice  pursued  is  disapproved.  IMd. 

^.  A  Judgment  for  plaintiff  having  been  reversed  on  a  former  appeal 
because  of  failure  to  submit  certain  questions  to  the  Jury,  the 
rest  of  the  special  verdict  not  being  regarded  as  improper,  and 
such  questions  having  been  submitted  on  the  second  trial  to- 
gether with  those  submitted  on  the  first,  the  refusal  to  submit 
other  additional  questions  proposed  by  defendant  is  held  not  a 
prejudicial  error.    Sadowski  v.  Thomas  Furnace  Co.  86 

7.  Refusal  to  submit  in  the  special  verdict  a  question  as  to  an  evi- 

dentiary fact  not  put  in  issue  by  the  pleadings  is  not  error,  es- 
pecially where  the  matter  involved  was  sufliciently  covered  by 
the  verdict  submitted  and  the  charge  given.  Taylor  v.  North- 
em  Coal  <C-  Dock  Co.  223 

8.  Where  an  issue  of  fact  is  squarely  raised  by  the  pleadings  and 

there  is  a  request  for  the  submission  of  a  question  covering  such 
issue  in  the  special  verdict,  it  is,  generally  speaking,  prejudicial 
error  to  refuse  to  submit  such  question;  but  where  the  proposed 
question  does  not  cover  facts  specially  pleaded  a  proper  instruc- 
tion covering  the  matter  is  a  sufficient  substitute  therefor. 
John  E.  DeWolf  Co.  v.  Harvey,  535 

9.  Thus,  where  a  real-estate  broker  sued  for  an  agreed  commission 

on  the  sale  of  land  and  defendants  claimed  that  the  sale  was  not 
made  in  accordance  with  the  terms  of  the  agreement,  it  was 
not  error  to  refuse  to  submit  a  proposed  question  as  to  whether 
the  conduct  of  the  parties  showed  that  it  was  their  intention 
that  defendants  should  pay  to  plaintiff  the  reasonable  value  of 
the  services  rendered,  the  court  having  covered  that  matter  in 
his  charge.  Ibid. 

Same:  Contributory  negligence. 

10.  The  correct  practice  is  to  submit  for  special  verdict  only  one 

question  on  the  subject  of  plaintiff's  contributory  negligence; 
but  the  submission  of  two  questions  partly  covering  the  field  and 
one  wholly  covering  it,  where  the  answers  are  consistent,  was 
not  a  prejudicial  error.    Fandek  v.  Bamett  d  Record  Co.      55 

Same:  Answers  construed.    See  Street  Railways,  22. 

Same:  Changing  answers.    See  Railroads,  6. 

Same:  Omission  of  controverted  fact:  Determination  hy  court. 

11.  Where  counsel  for  the  respective  parties  were  required  by  the 

trial  court  to  specify  their  objections  to  the  questions  prepared 
by  the  court  for  a  special  verdict,  but  did  not  call  attention 
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to  the  omission  of  any  controverted  matter  of  fact,  any  such 
matter  so  omitted  will  be  deemed,  under  sec.  2858m,  Stats.,  to 
have  been  determined  by  the  court  in  conformity  with  its  Judg- 
ment   Tabak  v,  Milwaukee  E.  R,  d  L,  Co.  422 

Same:  Conclusiveness  on  appeal.    See  Appeal,  6-9. 

Trial  &y  court:  Findings, 

12.  In  a  consolidated  action  to  foreclose  several  mechanics'  liens  the 
findings  of  the  trial  court  are  not  in  this  case  properly  subject  to 
the  criticism  that  they  are  too  long  and  needlessly  duplicated. 
Sterling  E,  d  C,  Co.  v.  Berg,  280 

Same:  Review  of  findings.    See  Appeal,  10, 11, 16. 

Trust  Companies.    See  Principal  and  Agent,  2-4. 

TRUSTS  AND  TRUSTEES. 
Validity  of  trust  in  personal  property:  Pul>lic  charitable  trusts, 

1.  Where  a  trust  is  in  personal  property  only,  the  statute  of  uses  and 

trusts  (sec.  2081,  Stats.)  does  not  apply.    Rust  v,  Evenson,  627 

2.  A  trust  in  personal  property  is  valid  if  it  is  for  a  lawful  purpose 

and  is  sufficiently  definite  and  certain  so  that  a  court  can  deal 
with  and  enforce  it  in  the  exercise  of  its  Judicial  functions. 

Ibid. 

3.  Public  trusts  created  by  will,  charitable  in  their  nature  and  for 

the  benefit  of  certain  classes,  whether  in  real  or  personal  prop- 
erty, are  necessarily  somewhat  indefinite  and  vague  and  the  in- 
dividuals can  never  be  named ;  but  if  the  class  and  the  general 
limits  of  the  testator's  purpose  be  ascertainable  by  any  reason- 
able means,  his  wishes  will  be  carried  out  by  the  courts.      Ibid, 

4.  Bequests  to  an  incorporated  church  S3rnod  to  be  used  and  applied 

for  the  benefit  of  certain  incorporated  and  unincorporated  chari- 
table and  educational  organizations  within  or  under  the  control 
of  the  synod,  and  bequests  to  separately  incorporated  educa- 
tional institutions  conducted  in  the  interest  and  under  the  aus- 
pices of  the  synod,  are  held  to  be  valid  public  trusts.  Ibid, 

5.  A  provision  in  the  will  authorizing  the  synod  to  declare  forfeited 

the  last-mentioned  bequests  in  case  the  said  Institutions  ceased 
to  be  conducted  in  the  interest  and  under  the  auspices  of  the 
synod,  was  valid.  Ibid. 

Testamentary  trustees:  Qualification:  Title.  See  Executors  and  Ad- 
ministrators, 2,  3. 

6.  The  title  to  the  trust  estate  cannot  vest  In  a  testamentary  trustee  - 

until  the  bond  required  by  sec.  4025,  Stats.,  has  been  given  and 
filed.    Karel  v.  Pereles,  598 

Trustee  of  an  express  trust:  Who  is.    See  Wills,  2. 

TURNPIKES  AND  TOLL  ROADS. 

Lease:  Assignments:   Title:   Tenant  holding  over:  Annulment   of 

franchise:  Ouster. 
1.  A  corporation  to  which  had  been  granted  a  franchise  to  construct 
and  operate  a  toll  road  leased  the  road  and  the  franchise  for 
fifty  years.  After  several  successive  assignments  of  the  lease- 
hold interest,  one  W.,  in  an  Instrument  assigning  the  same,  pur- 
ported also  to  sell  and  transfer  to  the  assignee  the  road  itself 
with  all  the  franchises  and  everything  connected  therewith. 
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Thereafter,  by  ch.  103,  Laws  1874,  the  lease  was  yalidated  and 
the  lessee  and  his  assigns  secured  in  the  enjoyment  of  the  prop- 
erty for  said  term.  Subsequent  assignments  all  declared  that 
the  intention  was  to  convey  the  "lease  and  devise"  assigned  by 
W.  In  the  absence  of  any  showing  that  the  original  owner  of 
the  franchise  had  transferred  or  that  there  had  been  any  Judi- 
cial sale  of  the  franchise  and  property,  or  any  Judgment  against 
such,  owner,  it  is  held  that  there  can  be  no  presumption  that  the 
ownership  of  the  road  and  the  franchise  had  vested  in  W.  before 
he  attempted  to  transfer  them,  and  that  each  of  the  assignees 
took  only  the  leasehold  interest.  State  ex  rel.  AtVp  Gen.  v. 
Steber,  57^ 

2.  The  existence  of  the  lease  being  recognized  in  all  the  assignments, 

and  the  rights  of  each  assignee  after  W.  being  expressly  made 
referable  to  and  measurable  by  the  validated  lease,  parol  evi- 
dence was  inadmissible  to  show  that  the  intention,  when  any  of 
such  transfers  were  made,  was  to  convey  the  road  and  the  fran- 
chise absolutely;  nor  could  title  by  adverse  possession  be  ac- 
quired by  such  assignees  as  against  the  original  owner.      IlHd, 

3.  An  assignee  of  the  leasehold  interest  who  continued  to  operate  the 

road  after  the  expiration  of  the  term  was  a  tenant  holding  over; 
and  when,  thereafter,  the  original  owner's  corporate  charter  and 
all  its  privileges  and  franchises  were  annulled  such  assignee  was- 
properly  ousted  from  exercising  any  such  franchise  or  privilege. 

Ibid. 

Undebtakinqs.    See  Garnishment,  1-4. 

Undue  Influence.    See  Gifts,  5. 

Unfair  Competition  in  trade.    See  Bankruptcy. 

Usage.    See  Highways,  2.    Payment,  2. 

Uses  and  Trusts.    See  Trusts  and  Trustees,  1. 

Usury.    See  Interest. 

Vacancy  in  office.    See  Schools  and  School  Districts. 

Valuation.    See  Public  Utilities,  2-10.    Street  Railways,  3-20. 

Variance.    See  Continuance.    Master  and  Servant,  10.    Pleading,. 
3,4. 

VENDOR  AND  PURCHASER  OF  LAND. 
Validity  of  contract.    See  Frauds,  Statute  of. 

1.  It  is  not  necessary  that  a  valid  contract  to  convey  land  should 

contain  any  provision  as  to  the  adjustment  of  rents  or  taxes,  the^ 
rights  of  the  parties  in  those  matters  being  fixed  by  law.  Chud~ 
now  V.  Ketter,  432 

Construction  of  contract:  ^'Warranty  deed"    See  Evidence,  13. 

2.  A  contract  to  convey  land  by  "warranty  deed"  calls  for  a  deed 

containing  the  usual  covenants  of  warranty,  including  the  cove- 
nant that  the  land  is  free  and  clear  from  incumbrances.  NefT 
V,  RuMny  '  511 

3.  Existing  restrictions  upon  the  use  which  may  be  made  of  land  by 

the  owner,  with  provision  for  reversion  in  case  of  violation, 
constitute  such  an  incumbrance  as  to  prevent  the  owner  from 
giving  a  warranty  deed.  Ibid, 

Modification  or  waiver  of  terms. 

4.  A  letter  from  the  attorney  of  the  vendee  of  land  stating  in  effect 

that  his  client  would  carry  out  the  agreement  of  sale,  though 
advised  to  the  contrary  by  the  attorney,  upon  receipt  of  the- 
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warranty  deed  called  for  by  said  agreement,  is  held  not  to  have 

been  a  waiver  or  modification  of  the  terms  of  the  contract. 

Nefr  V.  RuUn,  511 

Bemedies  of  vendor:  Waste:  Discharge  of  vendee's  deht  under  chat- 
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nished  arose  at  the  time  and  in  the  county  of  such  delivery,  in 
the  absence  of  any  agreement  or  any  recognized  custom  of  busi- 
ness between  the  parties  to  the  contrary;  and  the  action  Is  there- 
fore properly  triable  in  that  county  under  sub.  5,  sec.  2619,  Stata 
State  ex  rel,  Ourney  L.  Co,  v,  Risjord,  US 

Vebdict.    See  Tbial,  1-11. 

Vested  Estates.    See  Homestead,  4. 

Vicious  Animals.    See  Animals,  3-5. 

Villages:  Widening  street.    See  Eminent  Domain,  1,  2. 

Waiver. 
Of  defects  on  appeal.    See  Appeal,  4. 
Of  right  to  dismissal  of  action.    See  Appeal,  18. 
Of  conditions  in  contract.    See  Contracts,  8,  9. 
Of  claim  based  on  fraud.    See  Fraud,  5. 
Of  tender.    See  Tender. 
Of  objections  to  special  verdict.    See  Trial,  11. 

Warning  of  danger.    See  Master  and  Servant,  8.    Wharves. 

Warranty:  When  not  implied.    See  Sales,  3. 

Warranty  Deeds.    See  Vendor  and  Purchaser,  2,  3. 

Waste.    See  Vendor  and  Purchaser,  5. 

WATERS. 

Surface  waters.    See  Municipal  Corporations,  7. 

1.  A  town  is  not  particularly  favored  in  the  law  over  a  private  pro- 

prietor in  dealing  with  surface  water,  except  that  it  has  what  is 
the  equivalent  of  the  right  of  condemnation.  Harvie  v.  Cale- 
donia,  314 

2.  At  common  law  the  upper  proprietor  had  no  easement  or  servi- 

tude in  the  land  of  the  lower  one  which  entitled  him  to  an  un- 
obstructed discharge  of  surface  water  on  the  lower  land.  The 
lower  proprietor  might  fight  off  the  flow  as  best  he  could,  and 
for  that  purpose  had  a  right  to  construct  a  dike  or  embankment 
on  his  own  land  so  as  to  keep  the  water  off.  IXtid, 

3.  If,  as  an  exception  to  the  general  rule,  a  dam  or  dike  may  not  be 

built  across  a  narrow  valley  or  ravine  where  the  result  would 
be  to  submerge  a  considerable  part  of  the  land  drained  through 
such  valley  or  ravine, — a  point  not  decided, — ^the  mere  fact  that 
land  is  hilly  or  that  surface  water  from  a  considerable  area  may 
be  drained  at  a  certain  place  is  not  sufficient  to  bring  a  case 
within  such  exception.  Ilnd. 

4.  The  easement  acquired  by  a  town  upon  legally  laying  out  a  high- 

way does  not  carry  with  It  a  right  to  the  unobstructed  flow  of 
surface  water  over  the  adjacent  lands,  and  the  adjacent  pro- 
prietors may,  by  dikes  on  their  own  land  outside  of  the  limits 
of  the  highway,  keep  back  the  surface  water  coming  from  the 
highway;  and  in  so  doing  they  do  not  violate  the  law  as  to  ob- 
struction of  the  highway.  IWL 

Waterworks:  Acquirement  by  city.    See  Public  Utilities,  ^17. 


Digitized  by 


Google 


Wis.]         .  INDEX.  705 


WHARVES. 

Injury  to  person  repairing  vessel:  Licensee:  Negligence:  Contrihu^ 
tory  negligence:  Warning  of  danger.  See  Instbuctionb  to 
JUBT,  3. 

1.  Plaintiff's  intestate,  a  ship  carpenter  who,  to  the  knowledge  of 

and  without  objection  from  defendant,  was  lawfully  engaged  in 
repairing  a  yessel  while  its  cargo  of  coal  was  being  unloaded  at 
defendant's  dock,  was  not  a  trespasser  but  was  entitled  at  least 
to  the  privileges  and  protection  of  a  licensee;  and  the  defendant 
was  bound  to  so  act  as  not  unnecessarily  to  increase  the  danger 
to  him  or  render  the  premises  more  dangerous  without  notifsring 
him  of  such  fact.    Taylor  v.  Northern  Coal  d  Dock  Co.  223 

2.  Evidence  tending  to  show,  among  other  things,  that  said  intestate 

and  his  crew  had  started  to  work  on  the  side  of  the  vessel  under 
the  hoisting  rig  by  which  the  coal  was  being  taken  from  the 
hold,  at  a  time  when  defendant  was  making  some  repairs  on 
such  rig;  that  defendant  knew  of  their  presence  under  the  rig; 
that  in  the  usual  operation  of  the  rig  lumps  of  coal  dropped  from 
the  buckets;  that  no  warning  was  given  to  deceased  before  the 
rig  was  started  again;  and  that  shortly  after  it  was  started  a 
lump  of  coal  fell  and  struck  him,  causing  his  death — i^  held  suf- 
ficient to  show  negligence  on  the  part  of  defendant,  and  not  to 
establish  contributory  negligence  of  the  deceased  as  matter  of 
law;  hence  there  was  no  error  in  refusing  to  direct  a  verdict  for 
defendant.  /Md. 

3.  If  in  such  case  defendant's  employees  knew  the  deceased  was  in  a 

place  of  danger,  or  ought  to  have  so  known,  it  was  tHeir  duty  to 
give  warning.  IJHd. 

WILLS. 

Construction:  ** Death''  of  legatee, 

1.  A  testator  having  bequeathed  certain  legacies  to  persons  residing 

in  Germany  whom  he  had  not  seen  or  corresponded  with  for 
more  than  twenty  years,  and  having,  by  a  clause  applicable  only 
to  this  class  of  legatees,  provided  that  "in  case  of  the  death  of 
either"  of  such  legatees  her  legacy  "shall  be  payable  to  the  legal 
heir  or  heirs  of  such  legatee,"  it  is  held  that  such  clause  was  in- 
tended to  apply  to  death  of  a  legatee  either  before  or  after  the 
making  of  the  will.    Flemming  v.  Griem^  608 

Same:  Legacy  charged  on  property:  Limitation  of  actions, 

2.  A  devisee  of  land  subject  to  the  payment  of  a  legacy  charged  as  a 

Hen  thereon  is  not  a  trustee  of  an  express  trust,  and  an  action 
by  the  legatee  to  enforce  the  lien  may  be  barred  by  the  statute  of 
limitations.  Merton  v,  O'Brien,  lit  Wis.  437,  followed.  Nolan 
V,  First  Nat.  Bank,  22 

3.  The  fact  that  the  devisee  is  made  executor  of  the  will  does  not 

change  the  rule  above  stated,  since  the  duty  to  pay  the  legacy 
devolves  upon  him  as  devisee,  not  as  executor.  Ibid, 

4.  Even  if,  in  such  case,  the  devisee  could  not,  as  executor,  invoke 

the.  bar  of  the  statute,  he  might  do  so  where  he  had  been  fully 
discharged  as  executor  more  than  six  years  before  the  action 
was  commenced.  IHd. 

5.  Where  the  legacy  so  charged  upon  land  provided  for  payment  of  a 

sum  annually,  a  failure  to  pay  for  any  one  year  gave  the  legatee 
Vol.  161  —  45 
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a  legal  as  well  as  an  equitable  remedy;  and  when  the  six-year 
statute  barred  the  legal  remedy  it  barred  also  the  equitable  one. 

Ihid. 

6.  Where  land,  Including  testator's  homestead,  was  devised  to  his 
son  charged  with  the  support  and  maintenance  of  the  widow  at 
said  homestead  so  long  as  she  should  wish  to  remain  there,  and 
further  charged  with  the  payment  of  a  certain  sum  annually  to 
her  "any  year  or  years  when  she  may  for  any  reason  reside  else- 
where" than  with  said  son,  such  language  implies  that  no  ac- 
coimt  should  be  taken  of  any  absence  less  than  a  year;  and  where 
in  each  year  the  widow  spent,  in  two  or  more  separate  visits, 
from  one  to  four  months  with  a  daughter  who  lived  in  the  same 
city  a  few  blocks  away — her  room,  furniture,  etc.,  bejlng  all  the 
time  kept  ready  for  her  at  the  son's  house, — ^no  pairments  of 
money  became  due  on  account  of  such  absences.  Ibid, 

Same:  Charitable  trusts:  Validity,    See  Tbusts  and  Tbustees,  3-5. 

Testamentary  trustees:  Quali/lcation.  See  Executors  and  Admin is- 
TBATORS,  2,  3.    Trusts  and  Trustees,  6. 

WITNESSES. 
Competency:  Transaction  with  decedent. 

1.  The  question  being  as  to  whether  a  deceased  father  had  in  his 

lifetime  made  a  certain  gift  to  his  son,  the  son  was  not  compe- 
tent to  testify  as  to  transactions  or  communications  personally 
had  with  the  father  concerning  which  no  witness  had  been  ex- 
amined in  behalf  of  the  opposite  party.    Hilton  v.  Rahr,         619 

2.  In  such  case,  where  the  son  had  been  examined  under  sec  3825, 

Stats.,  at  the  instance  of  the  father's  executors,  his  testimony 
then  given  was  not  admissible  in  his  behalf.  Ibid. 

Same:  Privileged  communications:  Physicians. 

3.  Under  sec.  4075,  Stats.  1913, — providing  in  substance  that  no  phy- 

sician or  surgeon  shall  be  permitted  to  disclose  information  re- 
ceived by  him  while  attending  a  patient  and  which  information 
was  necessary  to  enable  him  to  treat  such  patient, — ^in  a  per- 
sonal injury  action  a  physician  who  treated  the  plaintiff  after 
the  injury  was  properly  not  permitted  to  state  whether  he 
treated  plaintift  at  that  time  for  hernia  or  rupture  or  whether 
plaintiff  complained  to  him  of  hernia  or  rupture.  Dreyfus  v. 
Milwaukee  E.  R.  d-  L.  Co.  524 

Credibility:  Impeachment  of  adverse  witness. 

4.  An  adverse  witness,  called  under  sec.  4068,  Stats.,  may  be  asked 

impeaching  questions  by  the  party  calling  him,  for  the  purpose 
of  showing  that  he  previously  made  contradictory  statements. 
SadowsTci  v.  Thomas  Furnace  Co.  86 

Words  and  Phrases. 
Accidentally  sustained,  in  statute.    See  Workmen's  Compensation, 

6-9. 
Action  against  corporation,  in  statute.    See  Corporations,  7. 
Assumption  of  risk,  in  statute.    See  Master  and  Servant,  15-18. 
Blind  nailing,  in  contract.    See  Contracts,  6. 
Cases  in  this  class,  in  statute.    See  Workmen's  Compensation,  11. 
Charitable,  ch^irity.    See  Corporations,  6. 
Collusion.    See  Conspiract,  1,  2. 
Contract,  proposal  or  bid  in  relation  to  property,  in  statute.    See 

Towns,  1. 
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Contributory  negligence.    See  Masteb  and  Servant,  14-18. 

Death  of  legatee,  in  will.    See  Wills,  1. 

Dependent  for  support,  in  statate.    See  Workmen's  Compensation, 
14. 

Derived  from  business  transacted  within  the  state,  in  statute.    See 
Taxation,  8-11. 

Derived  from  sources  within  the  state,  in  statate.    See  Taxation, 
7.  8,  12. 

Duress.    See  Payment,  5. 

Employee,  in  statute.    See  Workmen's  Compensation,  1. 

Establish  to  the  full  satisfaction,  etc.,  in  statute.    See  Public  Utili- 
ties, 17. 

Existed  for  three  weeks,  in  statute.    See  Highways,  13. 

Few  minutes,  in  pleading.    See  Death,  2. 

Oift  made  in  contemplation  of  death,  iir  statute.    See  Taxation,  18. 

CHAng  value.    See  Pxjbuc  Utilities,  4. 

Holder  in  due  course,  in  statute.    See  Bills  and  Notes. 

Homestead,  in  statute.    See  Homestead,  3. 

Income.    See  Taxation,  12. 

Inheritance,  in  statute.    See  Taxation,  18. 

Judgment.    See  Judgment,  1,  2. 

Lawful  compensation,  in  finding.    See  Public  Utilities,  16. 

Long  account,  in  statute.    See  Refbrbnoe,  1. 

Loss  of  a  member,  in  statute.    See  Workmen's  Compensation,  10. 

Member  of  the  family,  in  statute.    See  Justices'  Courts,  4.    Work- 
men's Compensation,  15. 

Minors  who  are  legally  permitted  to  work,  in  statute.    See  Work- 
men's Compensation,  1. 

Municipal  corporation.    See  Municipal  Cobfobations,  1. 

Necessitous  circumstances,  in  statute.    See  Husband  and  Wife,  3. 

Order  a  new  trial,  in  statute.    See  Appeal,  17. 

Performing  services  growing  out  of  and  incidental  to  his  employ- 
ment, in  statute.    See  Workmen's  Compensation,  2-5. 

Personal  injury,  in  statute.    See  Workmen's  Compensation,  7. 

Proximately  caused  by  accident,  in  statute.    See  Workmen's  Com- 
pensation, 6-9. 

Purchase  or  sale  of  property,  etc.,  in  statute.    See  Towns,  1. 

Purchaser  in  good  faith  for  value.    See  Taxation,  23. 

Reside  elsewhere.  In  will.    See  Wills,  6. 

Securely  guarded,  in  statute.    See  Master  and  Servant,  9. 

Transfer,  in  statute.    See  Taxation,  19. 

Used  or  kept  for  the  purpose  of  carrying  on  his  business.  In  stat- 
ute.   See  ExE3ipnoNS. 

Warranty  deed,  in  contract.    See  Evidence,  13.    Vendor  and  Pujl- 
CHASER,  2,  3.  - 

Year  or  years  when  she  may  reside  elsewhere,  in  will.    See  Wills,  ^, 
Work  and  Labor.    See  Master  and  Servant,  1.    Venue. 
Working  Place:  Safety.    See  BIaster  and  Servant,  5-9. 

WORiCMEN'S  COMPENSATION. 

Liability  of  master  for  injuries  to  servant.    See  Master  and  Servant. 
2-19. 

Who  are  ^'employees:"  Minors. 

1.  In  sub.  (2) ,  sec.  2394—7,  Stats.,  the  words  "minors  who  are  legally 
permitted  to  work  under  the  laws  of  this  state,"  used  in  defining 
the  term  "employee"  in  the  Workmen's  Compensation  Act,  are 
not  to  be  restricted  so  as  to  apply  only  to  minors  permitted  to  be 
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employed  in  the  precise  work  in  which  the  accidental  injury  in 
question  was  sustained,  but  are  to  be  giyen  a  broad,  comprehen- 
sive meaning,  so  as  to  include  all  minors  who  are  permitted, 
under  the  laws  of  the  state,  to  work  at  any  gainful  occupation 
under  any  circumstances.  Foth  v,  Macomber  d  W,  R,  Co.  549 
Conditions  of  liability:  Performing  services  incidental  to  employment, 

2.  An  employee  who,  as  the  result  of  drinking  polluted  water  fur- 
nished by  the  employer  at  its  factory,  became  sick  with  typhoid 
fever,  was  at  the  time  of  such  injury  "performing  service  grow- 
ing out  of  and  incidental  to  his  employment,"  within  the  mean- 
ing of  sec.  2394—3,  Stats.     Vennen  v.  New  Dells  L,  Co.  370 

8.  While  a  plumber  was  attempting  to  unscrew  the  locknut  of  the 
hot-water  cock  of  a  wash  bowl  in  a  private  residence,  some  sub- 
stance fell  into  his  eye,  causing  him  pain,  and  impelling  him  to 
rub  the  eye  frequently.  Thereafter  a  gonorrhoeal  infection  de- 
veloped in  the  eye  and  he  lost  the  sight  thereR^f.  He  had  had  no 
such  infection  previously,  and  none  developed  elsewhere,  but  it 
was  purely  conjectural,  and  the  Industrial  commission  did  not 
find,  whether  the  infection  of  the  eye  came  from  the  substance 
which  fell  into  it,  or  from  rubbing  it  with  an  infected  cloth,  or 
washing  it  in  infected  water,  or  in  some  other  way.  Held,  that 
he  was  not  entitled  to  compensation,  it  not  appearing  that  the 
loss  of  the  eye  proximately  resulted  from  an  injury  "incidental 
to  and  growing  out  of  the  employment."  Voelz  v.  Industrial 
Comm.  240 

4.  Where  a  night  workman,  whose  duties  took  him  to  all  parts  of  the 

bottli^  house  bf  a  brewery,  was  found  between  8  and  9  o'clock 
p.  m.  lying,  unconscious  and  with  bruises  on  his  head  and  shoul- 
der, on  the  basement  floor  beneath  a  guarded  temporary  opening 
in  the  floor  above,  and  died  on  the  following  morning,  findings 
by  the  industrial  commission  that  his  death  was  caused  by  an 
.  accidental  injury  sustained  while  he  was  •'performing  services 
growing  out  of  and  incidental  to  his  employment,"  were  not 
wholly  unsupported  by  the  evidence,  although  there  was  no  di- 
rect evidence  showing  what  he  was  doing  at  the  time.  Heile- 
man  Brewing  Co.  v.  Shaw,  443 

5.  The  competent  evidence  in  this  case  is  held  to  support  a  finding 

of  the  industrial  commission  that  deceased  received  the  injury 
which  caused  his  death  on  the  night  in  question  while  in  the 
employ  of  the  bank  and  performing  services  growing  out  of  and 
incidental  to  his  employment.  First  Nat.  Bank  v.  Industrial 
Comm.  526 

^ame:  Injury  '^accidentally  sustained**  or  '^proximately  caused  by  ac- 
cident.**   See  Evidence,  2,  3. 

6.  A  personal  Injury  "accidentally  sustained"  or  "proximately  caused 

by  accident,"  within  the  meaning  of  sec.  2394 — 3,  Stats.,  may  be 
one  which  resulted  from  carelessness  or  negligence.  The  words 
should  be  given,  as  intended  by  the  legislature,  their  popular 
meaning.    Vennen  v.  New  Dells  Lumber  Co.  370 

7.  Typhoid  fever  contracted  by  an  employee  as  the  result  of  drinking 

polluted  water  furnished  by  the  employer  is  a  "personal  injury 
accidentally  sustained"  and  "proximately  caused  by  accident," 
within  the  meaning  of  sec.  2394—3,  Stats.  Ibid. 

S.  A  finding  by  the  industrial  commission  that  the  miliary  tubercu- 
losis from  which  an  employee  died  on  June  16,  1914,  was  proxi- 
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mately  caused  by  an  explosion  of  gas  by  which  he  was  injured 
on  February  7,  1914,  is  held  to  have  been  warranted  by  the  evi- 
dence. Heileman  Bretoing  Co.  v.  Industrial  Comm.  46 
9.  A  finding  by  the  industrial  commission  that  adenitis  of  the  lym- 
phatic glands  in  the  groin,  by  which  an  employee  was  disabled, 
was  the  proximate  result  of  an  accidental  injury  sustained  while 
he  was  engaged  in  loading  a  barrel  of  soap  upon  a  wagon,  is 
held  to  be  supported  by  the  evidence.  Eagle  Chemical  Co.  v. 
Nowak,  446 
Scale  of  compensation:  "Loss'*  of  a  member, 

10.  The  "loss"  of  a  member,  within  the  meaning  of  the  schedule  in 

sub.  (5),  sec  2394 — 9,  Stats.,  means  the  actual  physical  sever- 
ance of  it,  not  an  impairment  of  its  use;  and  it  was  error  to 
award  compensation  under  that  schedule  to  an  employee  for  an 
injury  by  which,  as  the  industrial  commission  found,  he  would 
be  "partially  permanently  disabled  in  his  left  .forearm  to  an  ex- 
tent equivalent  to  a  one-half  loss  of  said  forearm."  Northwest- 
ern Fuel  Co.  V.  Industrial  Comm.  450 

11.  The  further  provision  in  said  sub.  (5),  sec.  2394 — 9,  with  respect 

to  "all  other  cases  In  this  class,"  refers  to  the  injuries  mentioned 
specifically  in  the  schedule,  and  was  not  intended  to  include  im- 
pairment occasioned  by  an  injury  not  there  named.  IIHd. 

12.  Injuries  for  which  provision  is  not  made  in  said  schedule  are  to 

be  compensated  for  under  other  general  provisions  of  the  statute. 

IIM. 
Death  of  employee:  Who  are  dependents. 

13.  Dependence  of  parents  upon  their  children  will  not  be  presumed ; 

and  parents  claiming  to  be  so  dependent  must,  under  sub.  3,  sec. 
2394 — 10,  Stats.,  establish  that  fact  by  a  preponderance  of  the 
evidence,  the  burden  of  proof  being  the  same  as  In  an  ordinary 
civil  action.    Wisconsin  D.  Co.  v.  Industrial  Comm.  42 

14.  EiVidence  in  this  case  that  a  deceased  employee  was  accustomed 

to  turn  over  to  his  mother  a  part  of  his  earnings;  that  she  spent 
the  same  for  family  support,  as  he  probably  supposed  she  would; 
and  that  it  took  all  the  money  so  turned  over,  and  the  ordinary 
family  income  as  well,  to  meet  the  expenses,  is  held — even 
though  the  son  expected  to  be  paid  back  sometime  when  he 
needed  the  money  to  buy  a  farm — to  sustain  a  finding  of  the  in- 
dustrial commission  that  the  parents  were  partially  dependent 
on  him  for  support.  Ibid. 

Same:  "Member  of  the  family." 

15.  Compensation  for  the  death  of  an  employee  cannot  be  recovered  by 

a  woman  who  was  living  with  him  in  good  faith  as  his  wife  but 
whose  supposed  marriage  with  him  was  void  because  it  took 
place  within  a  year  after  his  divorce  from  a  former  wife.  In 
such  a  case  she  was  not  a  "member  of  the  family  of  the  de- 
ceased" within  the  meaning  of  sub.  4,  sec.  2394 — 10,  Stats.,  that 
statute  being  intended  to  cover  legitimate  and  not  illicit  ties; 
and  it  is  not  material  that  she  may  have  been  dependent  on  him 
for  her  support.    Armstrong  v.  Industrial  Comm.  530 

Industrial  commission:  Findings  and  award:  When  not  disturbed. 

16.  A  finding  of  fact  made  by  the  commission  cannot  be  based  on  mere 

conjecture  any  more  than  a  finding  of  fact  made  by  the  court. 
Voelz  V.  Industrial  Comm.  240 
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17.  If  in  any  reasonable  view  of  the  evidence  it  will  support  either 

directly  or  by  fair  inference  the  findings  of  the  industrial  com* 
mission,  such  findings  are  conclusive  upon  the  court  Eagle^ 
Chemical  Co,  v,  Nowak,  446 

18.  If  there  is  any  basis  in  the  evidence  for  findings  of  the  industrial 

commission  they  will  not  be  disturbed  by  the  court  Firet  Nat. 
Bank  v.  Industrial  Comm.  526 

19.  An  award  of  compensation  by  the  industrial  commission  will  be^ 

reversed  on  the  ground  of  insufficiency  of  eyidence  only  when 
there  was  no  evidence  tending  to  support  it  Heileman  Brew- 
ing Co,  V,  Industrial  Comm.  46 

20.  Under  sec.  2394 — 19,  Stats.,  an  award  of  the  industrial  commis- 

sion must  be  supported  by  its  findings  of  fact,  and  every  finding^ 
must  have  some  substantial  evidence  in  its  support,  though  not 
necessarily  the  preponderance  of  the  evidence.  Yoelz  v.  Indus- 
trial Comm,  240^ 

21.  The  industrial  commission  acting  as  an  administrative  board  ifr 

not  held  to  the  same  strict  rule  with  respect  to  rulings  on  the 
admission  of  evidence  as  courts  of  law;  and  the  admission  of 
incompetent  evidence  will  not  operate  to  reverse  the  award  if 
there  is  any  basid  in  the  competent  evidence  to  support  it  First 
Nat.  Bank  v.  Industrial  Comm.  52^ 
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